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PANNE DSR PORES meen te ee 


Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 34 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), and to 
certifying officers (sec. 3 of the act of December 29, 1941, 55 Stat. 876; 
31 U. S. Code 82d). Decisions also are rendered to claimants who re- 
quest review or reconsideration of claims which have been disallowed 
in whole or part, and to disbursing and certifying officers who request 
reconsideration of items for which credit has been disallowed. The 
decisions appearing in these volumes have been selected as constituting 
the more important, from the standpoint of general application and 
precedent, of those rendered during each fiscal year. It is with the 
view of preserving such decisions in an authentic and permanent form, 
convenient for reference, and to provide guidance for the administra- 
tive officers of the Government that these volumes are published. 

The decisions contained in this series are made available to the 
various Government agencies in advance of publication of the volume 
through the circulation of mimeographed copies of the decisions and 
of the “Daily Synopses of Decisions,” as well as by the issuance of 
separate monthly pamphlets which are consolidated in an annual 
volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

There have been compiled four consolidated indexes, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” the second, “Index-Digest of the Published 
Decisions of the Comptroller General of the United States, July 1, 
1929-—June 30, 1940,” the third, “Index Digest of the Published Deci- 
sions of the Comptroller General of the United States, July 1, 1940- 
June 30, 1946,” and the fourth, “Index Digest Decisions of the Comp- 
troller General of the United States, July 1, 1946-June 30, 1951.” 
These indexes are designed to assist in research for precedents with 
respect to matters coming within the jurisdiction of the General 
Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 
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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS '! 





Name 





Nicholas Eveleigh 
Oliver Wolcott, Jr... 
Jonathan Jackson 
John Davis 

John Steele i 
Gabriel Duvall 
Richard Rush 
Ezekiel Bacon 
Joseph Anderson 





Joseph Anderson 
George W olf 
James N. Barker Flashes ten 
Walter Forward. 

James W. MeCulloh_._- 

Elisha Whitt] ‘sey 

William Medill 

Elisha Whittlesey 

Robert W. Taylor 

Albert G. Porter 

William Lawrence -__-_- z 
Milton J. Durham .__.._.....--. 
Asa C. Matthews 

Robert B. Bowler 


William Hemphill Jones 
Jonathan Tarbell 
John R. Garrison 
Charles Marshall Foree 

















1 Office of Comptroller created Sept. 2, 1789. 
3 Office of First Comptroller created Mar. 3, 1817. 


3 Died in office 


4 Office of Deputy First Comptroller created Mar. 3, 1875. 


ene =| Pagar | pp 

| 
South Carolina.._._.-..-- Sept. 11,1789 | Apr. 16, 1791 
Connecticut... ...- ..--| June 17,1791 | Feb. 2, 1795 
Massachusetts... __- ..| Feb. 25, 1795 | Sept. 1, 1795 
a enthnsae's -.; June 26,1795 | June 30, 1796 
| North Carolina... ._-- | July 1,1796 | Dee. 14, 1802 
| Maryland. ..| Dee. 15, 1802 | Nov. 21, 1811 
| Pennsylvania bas eatannieil Nov. 22,1811 | Feb. 10, 1814 
Massachusetts..................| Feb. 11,1814 | Feb. 28, 1815 
le a | Feb. 28,1815 | Mar. 3, 1817 

} 

FIRST COMPTROLLERS ? 

Tennessee | Mar. 3,1817 | June 30, 1836 
Pennsylvania Ss June 18, 1836 | Feb. 28, 1838 
epics inarsane | Feb. 23,1838 | Apr. 19, 1841 
a ieee eRe Apr. 6,1841 | Sept. 13, 1841 
Maryland. Apr. 1,1842 | May 31, 1849 
Ohio | May 31,1849 | Apr. 30, 1857 
..do | Mar. 26,1857 | Apr. 30, 1861 
leak do wea Apr. 10,1861 Jan. 7, 1863 
pan aeeele S eee | Jan 14, 1863 |? Feb. 25, 1878 
ee sh tec e.. Mar. 5,1878 | June 10, 1880 
Ohio | July 15, 1880 | Mar. 24, 1885 
Kentucky --| Mar. 20,1885 | Apr. 22, 1889 
Tilinois | May 10, 1889 | May 14, 1893 
Cite: 23-2 | May 6,1893 | Sept. 30, 1894 

| 

DEPUTY FIRST COMPTROLLERS* 

| Delaware | July 1,1875 | Sept. 4, 1876 
BO SS | Sept. 5,1876 | Apr. 3, 1885 
ee .| Apr. 4, 1885 | Oct. 11, 1893 
halt ke i Raa era Nov. 10, 1893 | Sept. 30, 1804 











COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS ! 

















Date of com- | Expiration 






























Name State mission of service 
ID cniuommpmnninenmmens Massachusetts. ................. Mar. 6,1817 | Mar. 21, 1829 
i New Hampshire................ Mar. 21,1829 | May 24, 1830 
hihind i --.------| May 27,1830 | June 30, 1836 
Se June 18, 1836 | Nov. 28, 1850 
MI ai a incieisncectediinctinestebwiinits Nov. 27,1850 | Sept. 10, 1851 
BNE Os IE wi necconcccscncvcuns ibis cA ae Ole deb caacacianitinnseebanii Oct. 1,1851 | Feb. 13, 1853 
PE En, POENIE. cndccacscessussnseess New Hampshire. -___........-.-.- Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts Oct. 1,1857 | May 11, 1863 
John M. Brodhead May 2, 1863 | Jan. 23, 1876 
Cyrus C. Carpenter Jan. 7,1876 | Sept. 30, 1877 
William W. Upton | Oct. 1,1877 | June 1, 1885 
Isaac H. Maynard June 2,1885 | Apr. 1, 1887 
EE ee ee Apr. 22,1887 | May 26, 1889 
SD cs CO on ce cectieemential a May 23,1889 | June 5, 1893 
nN EOE TEE LOE ea | May 27, 1893 | Sept. 30, 1894 
DEPUTY SECOND COMPTROLLERS? 

| 
a eee bier Ws toro ti naccuctenn | July 1,1875 Jan. 16, 1876 
DT Scekcnncaboseentabanaak I. .ccntidiesibinnemenntes Jan. 17,1876 | July 15, 1876 
SE: CIID Son ne thnnscnnnabnnde it i eel July 24,1876 | June 30, 1885 
Richard R. McMahon...............--.-- We Vie octcecccecnes | July 1, 1885 | Oct. 31, 1889 
Edward M. Hartshorn.................-- NO siitiicsascmetien a tewensintte | Nov. 1,1889 | Sept. 21, 1893 
fy PRs cctuahibsiniddimeathadiniens Sept. 22, 1893 Sept. 30, 1894 

| 

COMPTROLLERS 

l tea) l 
Robert B. Bowler_........--...---------- a eae ee ee ae Oct. 1,1894 | Aug. 4,1897 
ED, I noice nimenaccwaness CO Ee July 26,1897 | May 15,1913 
EE eee a a lata May 16,1913 | Aug. 31,1915 
i Re! SR ritiitnciminttibiabeisenntieiites Sept. 1,1915 | June 30, 1921 

ASSISTANT COMPTROLLERS? 

: | 
ee I ee | Oct. 1,1894 | Apr. 16, 1895 
Edward A. Bowers--........ I ctementinckadanceunn June 6, 1895 | Dee. 24, 1897 
Leander P. Mitchell RRNA: 4 phabincmaembendeiceanis | Jan, 18,1898 |*Dec. 6, 1912 
Walter W. Warwick a aed May 24,1913 | Aug. 31, 1915 
Charles Marshall Foree...............--- I... nccnntiiddbutndwetiinds Sept. 1,1915 | June 30, 1921 





1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

§ By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
4 Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL 





y Date of com- 
‘ s Oe 
Name State mission 

— — eee 

De INE BROT ca sccacedusnccrnsn Pn ctnncasecmntendesnoes | June 29, 1921 
Ss HE. cnuaudundineerainibeninkan | New Hampshire. ............... Apr. 7, 1939 
Pee Oe. WORE 6 ois cccccinascnees | North Carolina. ...............- | Aug. 1,1940 
PT IEE oO . cectnccewnnigubedsoss Lg eee | Dee. 15, 1954 





ASSISTANT COMPTROLLERS GENERAL! 


| 
| 








INE TE, Ns co arte ieninenncnnan fMRI. tireless Pabo  Ses | June 30,1921 | 
Richard N. Elliott...............--.----- S  ccwalllle nthe tctears sie te eee | Mar. 6, 1931 | 
NN el | Wee Re nce nddbadbecstes | May 1,193 | 
PL He WO Riccdnnevnecnssnseceuenee | District of Columbia.-........... | Oct. 7,1953 

| 


Expiration 
of service 


June 30, 1936 
2June 19, 1940 
Apr. 30, 1954 


| | 


Nov. 11, 1930 
Apr. 30, 1943 
‘June 29, 1953 





| By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller Genera! of the 


United States and Assistant Comptroller General of the United States were created and th« 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

2 Resigned. 

3 Retired. 

* Died in office, 


» offices of the 
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[B-119459] 


Compensation—Postal Service—Readjustment of Salaries 
Under Act of October 24, 1951—Dispatchers and Super- 
visors in Motor Vehicle Service 


While section 8 of the act of October 24, 1951, prescribes one salary rate of 
$4,470 for dispatchers in the Postal Motor Vehicle Service regardless of the 
number of employees supervised, section 16 limits the salary increase under the 
act to not more than $800 above the employee’s previous salary, so that a dis- 
patcher whose salary was increased from $2,970 to $3,770—the $800 maximum 
increase under the act—is not entitled, at a later date, to have his salary 
increased to the $4,470 rate. 


A superintendent of the Postal Motor Vehicle Service who received the $800 
maximum salary increase under section 16 of the act of October 24, 1951, and 
whose status was later changed because of an increase in the number of employ- 
ees supervised, is entitled to a further adjustment of salary to conform with 
the new rates authorized under the act for his changed status retroactive to the 
date such salary adjustments customarily are made. 


Acting Comptroller General Weitzel to the Postmaster General, 
July 1, 1954: 


Reference is made to your letter of March 24, 1954, your reference 4, 
requesting a decision with respect to the application of section 16 of 
the act of October 24, 1951, 65 Stat. 632, amending the act of July 6, 
1945, upon the situations presented in your letter, as follows: 


The following case embodies the principle of many supervisors in the Vehicle 
Service : 

Under Public Law 204, a dispatcher was converted from $2970 to $3770 on 
July 1, 1951, because of the $800 maximum increase. The salary rate specified 
in Section 8 of Public Law 204 is $4470. Action was taken by the Bureau of Post 
Office Operations to place the dispatcher in the $4470 grade, effective September 
16, 1953. 

While Public Law 204 set no effective date on which this dispatcher should be 
placed in the $4470 grade, it does not appear reasonable to require him to wait 
beyond July 1, 1952. May this dispatcher be promoted to $4470 retroactive to 
July 1, 1952? 

Vehicle Service supervisors who had received the maximum increase of $800 
were not given an increase in pay even though there was an increase in the num- 
ber of employees supervised. The following case embodies the principle 
involved : 

A superintendent in the Vehicle Service received the maximum increase from 
$4070 to $4870, on July 1, 1951. On December 31, 1951, the number of employees 
supervised increased from 4 to 49. The salary specified in Public Law 204 for 
the superintendent of 49 employees is $5570. No increase in salary was allowed 
by the Bureau of Facilities on July 1, 1952, because the superintendent had 
received the maximum increase of $800 on July 1, 1951. 

The superintendent was placed in the $5570 grade effective September 16, 1953. 
May the Department increase his salary to $5570 retroactive to July 1, 1952, on 
the basis of the number of employees supervised on December 31, 1951? 


1 


DECISIONS OF THE COMPTROLLER GENERAL (34 





Sections 8 and 16 of the act of October 24, 1951, 65 Stat. 629, 632. 
respectively provide: 


Sec. 8. Section 13 (a) of such Act [Act of July 6, 1945] is amended to read as 
follows: 

“(a) The salaries of supervisory employees in the Motor Vehicle Service shall 
be annual salaries based upon the number of employees supervised as follows: 
Provided, That, in determining the number of employees supervised, credit shall 
be allowed for service performed by regular employees, substitute employees 
other than those serving in lieu of regular employees absent from duty for any 
cause, and temporary employees, and for each two thousand and twenty-four 
hours of service performed by such employees credit shall be allowed for one 
employee: 


Superin- 
“Number of employees tendent * * * Dispatchers 
RIERA TS te eek eu ge $6, 470 $4, 470 
Reh Cnet hsenexaes eeasasees 6, 470 4, 470 
DRI SS ne oe oe he le meannia 6, 170 4, 470 
ICE AGE bores con hon beecuineacinas 5, 970 4, 470 
ian i Kee CaaS EAREESEMEO EE & 5, 770 4, 470 
I hit Baa eshte np kde e kamen 5, 570 4, 470 
PD tino ice Cee bi pin see bees mania ae 5, 170 4, 470 
oe oe en ie al ee mas 5, 070 4, 470 
620:30....... the dtc nice thd Seis te deste ete ded ea i 4, 870 4, 470 
BN nite nee = eave iainstoes-apviebs sli sie oni cin eae AL les ce 4, 470” 
* * * * * - * 


Sec. 16. In the readjustment of salaries to conform with the provisions of this 
Act, (1) no postmaster (except postmasters in offices of the fourth class), as- 
sistant postmaster, supervisor, or employee shall, by reason of the enactment of 
this Act, receive an increase in basic annual salary of less than $400 per annum 
or in excess of $800, (2) no postmaster in an office of the fourth class shall re- 
ceive an increase of more than 20 per centum of his present salary, except as 
otherwise provided in this Act, and (3) employees paid on an hourly basis shall 
receive an increase of 20 cents per hour over their present compensation. 
[Italics supplied. ] 


As pointed out in your letter, nowhere in the act is there found any 
provision stating the time which must elapse between the adjustments 
of salaries based upon a change in the number of employees super- 
vised; neither is any time specified during which the limitations in 
section 16 remain in force. However, it will be noted that the restric- 
tion in section 16 against increases in basic annual salary of not less 
than $400 and not more than $800 in the readjustment of salaries to 
conform with the provisions of the 1951 statute specifically is directed 
to increases “by reason of the enactment of this Act.” A fair interpre- 
tation of such language would seem to lead to the conclusion that the 
restriction is for application with respect to increases in salary neces- 
sary to adapt the then current salary rates to the rates prescribed by 
the 1951 amendatory act. Consequently, it reasonably appears that 
the restriction is not applicable to instances in which, subsequent to 
the initial salary adjustment pursuant to the 1951 act, a change of 
status of an employee necessitates a further adjustment of his salary 
te conform with the new rates applicable to his changed status—even 
though the ultimate revision in salary is not within the prescribed 
limitations. 
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With respect to dispatchers it will be noted that section 8 of the 1951 
statute prescribes one salary rate ($4,470), for such employees irre- 
spective of the number of employees supervised. Accordingly, a 
change in the number of employees supervised does not affect the dis- 
patcher’s rate of compensation. As section 16 limits the salary to be 
paid initially under the act of October 24, 1951, to not more than $800 
above the previous salary, that limitation would be avoided if the 
salary of the dispatcher in the illustration given should be increased 
over the $800 limitation, whether such action is made effective one day 
or one year after the passage of the act or at any subsequent date. Ac- 
cordingly, your question with respect to the dispatcher must be an- 
ewered in the negative. The increase given him September 16, 1953, 
should be rescinded, and proper administrative action taken to secure 
refund of the overpayment. 

In the case of superintendents of the Motor Vehicle Service, the 
salary rates prescribed by the 1951 act are based upon the number of 
employees supervised. Accordingly, in the example given, and in 
line with what has been stated above, no change in the salary rate 
initially fixed for the employee under the 1951 act was justified until 
there has been a change in his status. It is stated that the number of 
employees supervised by him on July 1, 1951, changed from 4 to 49, 
December 81, 1951. Consequently, his salary properly could have 
been adjusted to the rate prescribed by the 1951 statute for his changed 
status on the day, following such change, on which salary adjustments 
customarily are made—which appears to be July 1st of the following 
fiscal year. Accordingly, in the circumstances stated, the superintend- 
ent’s salary now may be adjusted to the salary applicable to super- 
visors of 49 employees as of July 1, 1952. This is not considered to 
be a retroactive promotion under the circumstances in this case. 12 
Comp. Gen. 146. 


[B-118097] 


Compensation—Night Work—Regular Tour of Duty Re- 
quirement 


Executive aircraft pilots of the Civil Aeronautics Administration, subject to call 
at any time during the day or night, for whom it is impracticable to prescribe 
regularly scheduled definite hours of duty, although a basic workweek of 40 
hours has been established for them under section 25.211 (b) of the Federal 
Employees Pay Regulations for overtime compensation purposes, may not be 
regarded as having been assigned a regularly scheduled tour of duty s0 as to 
be entitled to night differential under section 301 of the Federal Employees 
Pay Act of 1945, as amended. 
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Acting Comptroller General Weitzel to Donald D. Narcisenfeld, Civil 
Aeronautics Administration, July 2, 1954: 


Reference is made to your letter of April 16, 1954, requesting to be 
udvised as to whether you may certify for payment a voucher trans- 
mitted therewith covering payment of night differential to two em- 
ployees—executive pilots, grade GS-13—for night duty performed 
within their basic workweek. 

It is stated in your letter that the duties of executive pilots attached 
to the Washington office include the piloting of aircraft for official 
transportation of high-level officers of the Department of Commerce, 
Civil Aeronautics Administration and other Government agencies und 
establishments. Such flights are frequent and are conducted on the 
basis of limited advance notice, usually outside the hours of duty 
established for departmental personnel in Washington, D.C. Asa 
result, the employees are required to remain in a continuous “standby” 
status at all times except when they are on extended leave of absence 
approved in advance. It is further stated that, in addition to such 
duties, the executive pilots have other duties—including flight testing, 
evaluating airborne and ground facilities, testing and checking CAA 
pilot personnel authorized to fly governmental aircraft—which fre- 
quently must be performed at various hours of the calendar day. 

The record indicates and it has been informally reported that to 
acquire the flexibility necessary to utilize efficiently the four pilots 
employed in Washington, there has been administratively established 
a basic workweek of 40 hours, Monday through Saturday. However, 
because of the nature of their work, no definite daily tour of duty is 
prescribed. Such administrative action was predicated upon the 
authority contained in section 25.211 of the Federal Employees Pay 
Regulations, chapter Z1-822, Federal Personnel Manual, which pro- 
vides, in pertinent part, as follows: 





Establishment of basic workweek and regularly scheduled administrative work- 
week. (a) Heads of departments shall, with respect to each group of full- 
time employees to whom this subpart applies, establish by regulation: 

(1) A basic workweek of 40 hours in length which shall not extend over 
more than six of any seven consecutive days. Except as provided in paragraph 
(b) of this section, such regulation shall specify the calendar days constituting 
the basic workweek and the number of hours of employment for each of such 
calendar days included within the basic workweek. 

% * x * ok ~ - 


(b) Whenever it is impracticable to prescribe a regular schedule of definite 
hours of duty for each workday of a regularly scheduled administrative work- 
week, the first 40 hours of duty performed within a period of not more than 
6 days of the administrative workweek may be established as the basic 
workweek * * *, 


Section 301 of the Federal Employees Pay Act of 1945, as amended 
by section 10 of the Federal Employees Pay Act of 1946, 60 Stat. 218, 
provides, in pertinent part, that: 


Any officer or employee to whom this title applies who is assigned to a regularly 
scheduled tour of duty, any part of which, including overtime, falls between the 
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hours of 6 o’clock postmeridian and 6 o’clock antemeridian, shall, for duty be- 
tween such hours, excluding periods when he is in a leave status, be paid com- 
pensation at a rate 10 per centum in excess of his rate of basic compensation 
for duty between other hours: * * * 


Section 25.211 (b) does not establish a “regularly scheduled tour of 
duty” for night differential purposes as required by section 301 of the 
1945 Pay Act, 59 Stat. 298, as amended. Rather, it merely permits the 
establishment of the first 40 hours as a “basic workweek” and thus 
fixes a base upon which to compute overtime service in those instances 
in which it is impracticable to establish regularly scheduled definite 
hours of duty. 

Your submission acknowledges that no regular hours of duty are 
scheduled and it is evident that the pilots are not required to remain 
on duty at their office or station 24 hours a day, but are subject to call 
at any time during the day or night. Accordingly, no regularly sched 
uled tour of duty having been fixed administratively, there is no basis 
for the payment of night differential in these cases. 

The voucher is returned herewith and may not be certified for pay- 
ment. 


[B-119907] 


District of Columbia—Inspectors of the Metropolitan Police 
Department—Allowances for the Use of Privately-Owned 
Automobiles 

Inasmuch as the Deputy Chief of Police, Executive Officer, and the Deputy Chief 
in Charge of Traffic, are basically inspectors of the District of Columbia Metro- 
politan Police Department, they may be paid the monthly allowance for the use 
of privately-owned automobiles as authorized by the District of Columbia Ap- 
propriation Act of July 31, 1953, for a limited number of inspectors of the police 
department. 


Acting Comptroller General Weitzel to A. R. Pilkerton, Government 
of the District of Columbia, July 6, 1954: 


Reference is made to your letter of April 30, 1954, requesting deci- 
sion whether you may certify for payment two vouchers therewith 
enclosed proposing payments to Howard V. Covell, Deputy Chief of 
Police, Executive Officer, and John J. Agnew, Deputy Chief in Charge 
of Traflic, of monthly allowances of $40 each for the use of their pri 
yately owned automobiles. The voucher in favor of the first-named 
officer covers nine months’ allowance, totaling $360,.and the voucher 
in favor of the second-named officer covers seven and fraction months 
allowance, totaling $305.53. You enclosed copies of the Commission- 
ers’ orders authorizing the allowances to these two officers in the case 
of Deputy Chief Covell, beginning December 16, 1951, and in the case 








6 


DECISIONS OF THE COMPTROLLER GENERAL [34 


of Deputy Chief Agnew, beginning January 1, 1952. You state that 
these two officers were made deputy chiefs pursuant to Public Law 
74, 83d Congress, approved June 20, 1953, 67 Stat. 72, establishing 
among other things, the positions of deputy chiefs and inspectors at 
prescribed salaries. 

The appropriation for the Metropolitan Police for 1954, found in 
the District of Columbia Appropriation Act of July 31, 1953, 67 Stat. 
282, provides in pertinent part, as follows: 

For expenses necessary for the Metropolitan Police, including pay and allow- 
ances; the inspector in charge of the traffic division with the rank and pay of 
deputy chief; one captain who shall be assigned to the traffic division with the 
rank and pay of inspector; one inspector who shall be property clerk; * * * al- 


lowances for privately owned automobiles used by inspectors in the perform- 
ance of official duties at $480 per annum for each automobile * * *. 


The change in the above language over that in the 1953 appropria- 
tion is explained in Senate Committee Report 628, at page 6, as 
follows: 

* * * Language has also been added to the House bill to increase the rank 
and pay of the inspector in charge of the Traffic Division to Deputy Chief, also 
one captain assigned to the Traffic Division to the rank and pay of Inspector, 
as it was the feeling of the committee that many technical and diversified prob- 


lems now confront this highly important Division of the Police Department 
and that additional rank and pay should be granted these responsible heads. 


You also state in your submission that the Budget provides for only 
three such annual allowances, one of which is being paid presently to 
Inspector William J. Liverman, and in that connection it is noted that 
Title 4, section 108 (a) of the District of Columbia Code, 1951 edi- 
tion, limits such allowances to not more than three inspectors of the 
Metropolitan Police. 

From the foregoing statutory provisions it is clear that payment 
of the automobile allowance is authorized only for inspectors of the 
Metropolitan Police Department, and is limited to three such officers. 
Accordingly, the two officers here involved are entitled to such allow- 
ance only if they may be considered as inspectors of the Department 
nothwithstanding the fact that they now hold the title of “deputy 
chief.” While your letter contains no information respecting the po- 
sitions held by the officers prior to their designation as “deputy chief,” 
it is noted that the 1954 appropriation provision quoted above specifi- 
cally refers to “the inspector in charge of the traffic division with the 
rank and pay of “deputy chief.” Thus it appears that Mr. Agnew 
is an inspector. Also, with respect to Mr. Covell it is noted that Title 
4, section 106 of the D. C. Code, provides for “one assistant superin- 
tendent with rank of inspector.” While section 4 of the Reorganiza- 
tion Order No. 7, as quoted in the opinion of the Corporation Counsel 
enclosed with your submission, changed the title of that position to 
Deputy Chief of Police, Executive Officer, and such title was carried 
forward in the District of Columbia Police and Firemen’s Salary Act 
of 1953, there is no evidence of an intent either on the part of the 
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Commissioners or of the Congress to repeal Title 4, section 106 of the 
D. C. Code or to abolish the positions of Assistant Superintendents. 

In view of the foregoing, it appears that, irrespective of their pres- 
ent title as “deputy chief,” the two officers basically are inspectors of 
the Metropolitan Police and therefore they are eligible for the con- 
tinuation of the automobile allowances which have been authorized 
by the Commissioners’ orders. Accordingly, the vouchers may be cer- 
tified for payment, if otherwise correct. 

The vouchers and accompanying papers are returned herewith. 


[B-117367] 


Records—Military, aval, Ete.—Correction—Pay Rights 


The Secretaries of the Army, Navy, Air Force and Treasury are not vested with 
any discretionary power to make determinations of the specific amounts to be 
paid as a result of the correction of military or naval records pursuant to sec- 
tion 207 of the Legislative Reorganization Act of 1946, as amended, and there- 
fore the amounts authorized to be paid under section 207 (b) of the act depend 
solely upon a proper application of the statutes to the facts as shown by the cor- 


rected record in each particular case. 
Acting Comptroller General Weitzel to the Secretary of the Army, 
July 7, 1954: 


Reference is made to your letter of May 11, 1954, requesting recon- 
sideration of the rule followed in several decisions of this Office, in- 
cluding B-117367, November 4, 1953 (Kimbrough case), to the effect 
that payments based on corrections of military or naval records 
effected under section 207 of the Legislative Reorganization Act of 
1946, as amended by the act of October 25, 1951, 65 Stat. 655, 5 U.S. C. 
191a, are required to be made in the amounts ascertained or determined 
to be due by applying pertinent laws and regulations to all material 
facts shown by the records as so corrected and that the Secretaries of 
the Army, Navy, Air Force and Treasury do not have discretionary 
authority to limit or reduce the amounts so payable under the law. 

In your letter it is stated that: 


Since the decision of your office with regard to the Kimbrough and similar 
cases would appear to nullify the authority of the Secretaries of the military 
departments and the Secretary of the Treasury to grant full and adequate relief 
under Section 207 without granting unwarranted benefits, and thus thwart their 
use of judgment in determining the relief to be granted on the merits of each 
individual case, it is respectfully requested that the rule laid down by your office 
in such cases be reconsidered and that the Department of the Army be furnished 
advice for use in determining future action in similar cases. Your early con- 
sideration of this matter would be greatly appreciated, since it is estimated that 


full retroactive payments in all disability retirement cases may amount to 
$20,000,000 or more, 
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The said section 207, as amended, 65 Stat. 655, is, in pertinent part, 
as follows: 

Sec. 207. (a) The Secretaries of the Army, Navy, and Air Force and the Secre- 
tary of the Treasury (with respect to the Coast Guard), respectively, under pro- 
cedures set up by them, and acting through boards of civilian officers or em- 
ployees of their respective Departments, are authorized to correct any military 
or naval record where in their judgment such action is necessary to correct an 
error or remove an injustice, and corrections so made shall be final and conclu- 
sive on all officers of the Government except when procured by means of fraud: 
Provided, That procedures set up by the Secretaries of the Army, Navy, and Air 
Force in accordance with this subsection shall be approved by the Secretary of 
Defense * * * 


(b) The Department concerned is authorized to pay, out of applicable current 
appropriations, claims of any persons, their heirs at law or legal representatives 
aus hereinafter provided, of amounts paid as fines, forfeitures, or for losses of pay 
(including retired or retirement pay), allowances, compensation, emoluments, 
or other monetary benefits, as the case may be, which are found to be due on 
account of military or naval service as a result of the action heretofore taken 
pursuant to section 207 of the Legislative Reorganization Act of 1946, or here- 
after taken pursuant to subsection (a) of thissection * * * 

(c) The acceptance by the claimant of any settlement made pursuant to sub- 
section (b) of this section shall constitute a complete release by the claimant of 
any claim against the United States on account of such correction of record. 


As originally enacted, section 207 provided no authority for mak- 
ing payments on the basis of record corrections made thereunder and 
this Office so held in decision of May 4, 1948, 27 Comp. Gen. 665, to 
the Secretary of the Army, and in decision of May 20, 1948, 27 Comp. 
Gen. 709, to the Secretary of the Navy. The legislative history of 
the said 1951 amending act indicates that the primary purpose of such 
act was to provide the payment authority which such decisions held 
to be lacking. 

It will be noted that subsection (a) of the above-quoted section 207, 
as amended, expressly grants authority to the Secretaries of the Army, 
Navy, Air Force and Treasury, acting through boards of civilian offi- 
cers or employees of their respective departments, to correct military 
or naval records and provides that “corrections” so made shall be final 
and conclusive on all officers of the Government. It will be noted, also, 
that subsection (b) of the said section does not expressly grant author- 
ity to, or mention, any Secretary or any board but uses quite different 
terms to authorize “The Department concerned” to pay claims for 
amounts “which are found to be due on account of military or naval 
service as a result of the action heretofore taken pursuant to section 
207 of the Legislative Reorganization Act of 1946, or hereafter taken 
pursuant to subsection (a) of this section.” When such difference in 
language is considered in conjunction with the history of the amend- 
ment of section 207 and the state of affairs which Congress sought to 
change by such amendment, it seems reasonably clear that, in enacting 
the said subsection (b), all that Congress intended to accomplish was 
to provide authority, where none had existed, to pay claims for 
amounts due under the applicable law on the basis of the facts as they 
appear from the corrected record. If Congress had intended that the 
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Secretaries, acting through correction boards or independently of 
such boards, should have discretionary authority in each case involv- 
ing a correction of records to grant or withhold, in whole or in part, 
the payments otherwise authorized by law on the basis of the record 
as corrected, it doubtless would have used plain terms in the said sub- 
section (b) to express that intent. Such intent may not be inferred 
from the language actually used in subsection (b), particularly since 
such subsection in the bill H. R. 1181, which became the said act of 
October 25, 1951, was amended by Committee amendment on the floor 
of the House of Representatives to substitute the words “The De- 
partment concerned is authorized to [pay]” for the words “The Sec- 
retary concerned, or his designee for the purpose, is authorized to 
settle and [pay].” See Congressional Record for July 2, 1951, page 
7765. At the same time and in the same manner, subsection (c) in 
H, R. 1181 was amended by striking therefrom a phrase which would 
have made any settlement under subsection (b) final and conclusive 
on all officers of the Government in the absence of fraud. Congress, 
by thus changing the language of subsections (b) and (c) so as to 
negative “settlement” of the claims involved by “The Secretary con- 
cerned, or his designee for the purpose” and by thus striking the pro- 
vision in subsection (c) for finality and conclusiveness of any “set- 
tlement” made pursuant to subsection (b), left little or nothing in 
the language of subsection (b) upon which there reasonably might 
be based a holding that the Secretary concerned or the Department 
concerned has plenary power to grant or withhold monetary benefits 
which, in the absence of such power, would accrue to a person as a 
matter of law on the basis of the matters of fact or purported fact 
shown in his corrected record. 

It is argued that since the aforesaid subsection (b) refers to amounts 
which are “found” to be due, it contains implied authority for the 
Secretaries, acting through the correction boards, to make conclusive 
findings of amounts due persons whose records have been corrected 
under subsection (a), even though such findings may be inconsistent 
with or directly contrary to the “facts” as they appear from the cor- 
rected record. Such argument seems singularly unpersuasive when 
considered in conjunction with the deliberate changes, discussed above, 
which Congress made in the language of subsections (b) and (c). 
Moreover, the word “found” may be used in several different senses 
and there is nothing in its context in subsection (b), or in the legisla- 
tive history of such subsection, which furnishes any sound basis for 
concluding that the word was used in the said subsection to mean any- 
thing other than “ascertained” or “discovered,” under existing laws 
and regulations, by administrative or disbursing personnel acting in 
their usual manner under established procedures. 

The suggestion is made that “If the payments under subsection (b) 
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are purely automatic, it would appear that subsection (c) would be 
unnecessary.” Respecting such suggestion, it is the view of this Office 
that subsection (c) contemplates (1) that a claimant may accept or 
reject the payment tendered by the “Department concerned” under 
subsection (b); (2) that if he accepts the payment so tendered his 
action shall constitute a release of any claim he may have against the 
United States based on the facts indicated by the corrective action in- 
volved; and (8) that if he rejects the payment so tendered he then may 
look to the Court of Claims or to this Office for consideration and 
settlement of his claim against the United States. If that were not so, 
the claimant would have no remedy and no practical alternative other 
then to accept any proffered settlement, notwithstanding that the sub- 
section clearly contemplates that he may reject the offer and, presum- 
ably, seek some other remedy. If claimants were to have no recourse 
other than to accept proffered settlements, then the provision that 
acceptance shall constitute a complete release would indeed be unneces- 
sary and surplusage. Under basic canons of statutory interpretation, 
that result is not to be admitted, if reasonable effect can be given the 
language. Under general law a claimant who rejects such a proffered 
administrative settlement is entitled to have his claim considered by 
this Office. See section 236 of the Revised Statutes, as amended, 31 
U. S. C. 71, which authorizes the General Accounting Office to settle 
and adjust “AJl claims and demands whatever by the Government of 
the United States or against it.” It is the view of this Office, also, that 
if it is thus presented with a claim based on a correction of record 
made under subsection (a) of section 207, as amended, it is required by 
law to settle the claim by applying existing laws and regulations to all 
the material facts shown by the pertinent military record as so cor- 
rected. Any other course of action would tend to create errors and 
injustices of the type which Congress, in enacting the said section, was 
seeking to correct or remove. 

In your letter it is stated that “In many cases, it has been the judg- 
ment of the Secretary of the Army that full and adequate justice is 
afforded by granting prospective, or less than completely retroactive 
benefits” and that “In other cases the Secretary has determined that 
full and adequate justice will be served only by limiting the purposes 
for which the correction of a military record is effective.” Respecting 
those statements, it is desired to emphasize the proposition that, as 
viewed by this Office, the statute may not reasonably be construed 
to vest such sweeping and unusual powers in an officer whose title is 
not even mentioned in the subsection which is said to grant him such 
authority by implication. It seems appropriate to mention, in such 
connection, a dissertation appearing in the Georgetown Law Journal 
(January 1954), Volume 42, Number 2, written by a “Former New 
York City Magistrate” wherein it is concluded that the above-quoted 
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section 207, as amended, “is invalid [unconstitutional] and will be 
declared so if it ever reaches a court.” The basis for such conclusion 
appears to be that the statute “purports to grant to the Board a dis- 
cretion to act which because of lack of definition is practically un- 
limited and so amounts to a delegation of legislative power.” While 
this Office does not propose to pass upon the constitutionality of the 
statute, it nevertheless is proper for it to give serious consideration to 
the matter of the statute’s constitutionality for the purpose of avoid- 
ing, if possible, an interpretation of such statute which would make it 
highly vulnerable to attack on constitutional grounds. If the statute 
were given the interpretation which the Department of the Army 
would give it of delegating a plenary power to grant or withhold 
money, it seems obvious that there would be much greater doubt as to 
its constitutionality than there could be under the interpretation 
applied by this Office. 

The statements made by members of the House Committee on 
Armed Services, and by others, to which specific reference is made 
in your letter, were duly considered by this Office in establishing the 
rule applied in the Kimbrough case and it may be stated that there 
was not overlooked the very consequential increase in Government 
expenditures which may result from such rule. However that may 
be, the statute is required to be construed in accordance with its spe- 
cific terms and in a manner consistent with the intent of the Congress. 
It is believed that insofar as the present matter is concerned, such 
intent is plain from what has been said above but, in addition, your 
attention is invited to the statements appearing in the legislative 
history of the 1951 amendment which are set forth below. 

In House of Representatives Report No. 449, dated May 15, 1951, 
it is stated by the Committee on Armed Services that the Commit- 
tee “did not feel that the Congress intended to grant the authority 
fin section 207, 60 Stat. 837, of the 1946 act] to correct the records 
and deny the authority to make monetary payments which accrued 
as a result of the correction.” In the same report the Committee 
further stated that while it was not “oblivious of its responsibilities 
in connection with Federal expenditures coming within its cogni- 
zance, it takes the position that if military and naval personnel have 
been unjustly and improperly aggrieved as a result of an error be- 
yond their control, the payment of any sums of money, regardless 
of the amount, is merely collateral to the correction of the injustice.” 
And in the Congressional Record—House, July 2, 1951, page 7766, 
it is stated that “In many cases, the correction of the record entitled 
the applicant to receive monetary benefits which had been improperly 
denied them”; that the proposed legislation would amend section 207 
so as to authorize “payment of any moneys which may be found due 
as a result of a correction of records”; and, that the cost thereof 
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“will only involve those sums which would have been paid if proper 
payment had been made initially, plus any additional administra- 
tive expenses involved in executing the authority which would be 
granted under this proposal.” Finally, in the hearing before a Sub- 
committee of the Committee on Armed Services, United States 
Senate, on September 17, 1951, it was stated on page 1 that “This 
bill would authorize the payment that would have been due if the 
error or injustice had not existed originally” and on page 10 that 
“It is our firm belief that when a Secretary approves the findings of 
a board that there was a mistake made then such monetary benefits as 
would have been otherwise payable, except for the error, should be 
awarded.” 

In view of the reasonably clear and unambiguous language of 
section 207, as amended, and the obvious purpose of the Congress 
as evidenced by such language and the history of the 1951 amending 
uct, the conclusion is required that the Secretaries of the departments 
concerned are not vested, impliedly or otherwise, with any discre- 
tionary power to make determinations of the specific amounts to be 
paid as a result of the correction of military or naval records and 
that the amounts lawfully authorized to be paid under section 
207 (b), pursuant to the correction of military or naval records are 
not dependent upon either the judgment or the generosity of such 
Secretaries in any particular situation but depend solely on a proper 
application of the statutes to the facts or purported facts as shown 
by the corrected record in the particular case. 

In the decision of November 4, 1953, in the Kimbrough case, above 
referred to, it was held by this Office that by reason of the correction 
of his military records pursuant to the provisions of section 207 (a), 
to show that on January 6, 1946, Kimbrough was permanently in- 
capacitated for active service by reason of physical disability, in- 
curred in line of duty, as the result of an incident of the service and 
that on January 6, 1946, he was relieved from active duty by reason of 
physical disability and certified to be eligible for retirement pay bene- 
fits under the provisions of the act of April 3, 1939, 53 Stat. 557, 10 
U.S. C. 456, the said officer’s right to retirement pay was required to 
be determined as if he actually had been released from active duty on 
January 6, 1946, by reason of permanent physical disability, incurred 
in line of duty, and immediately certified to be eligible for the retire- 
ment pay benefits prescribed in the said act of April 3, 1939. Hence, 
the direction by the Secretary of the Army that the Department of the 
Army pay to Captain Kimbrough retroactive retirement pay effective 
only from and after May 1, 1950 (presumably based on the judgment 
of the Secretary of the Army that payment of retirement pay from 
that date would, in the circumstances of the case, afford an adequate 
measure of relief) did not affect the amount of disability retirement 
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pay which would otherwise have become due to Captain Kimbrough, 
under the applicable provisions of law, had no error or injustice 
initially occurred in his case. Accordingly, Captain Kimbrough was 
deemed to be legally entitled to retirement pay beginning January 7, 
1946, on the basis of the correction of his military records and con- 
sequently his claim was allowed by the General Accounting Office for 
the period from January 7, 1946, to April 30, 1950, inclusive, the 
record indicating that payment of retirement pay would be made by 
the Department of the Army for the period effective from and after 
May 1, 1950. In the opinion of this Office, that action was correct and 
was required by law. 

For such reasons, you are advised that, upon careful reconsideration 
of the matter this Office is constrained to affirm the rule followed in the 
decision of November 4, 1953, in the Kimbrough case. 


[B-119818] 


Traveling Expenses—Taxicab Fares—Travel Between Place 
of Lodging and Place of Duty 


An employee who alleges that no transportation other than taxicabs was availa- 
ble for travel between hotel and temporary duty station is not entitled, under 
the provisions of paragraph 8b of the Standardized Government Travel Regula- 
tions, to reimbursement of daily taxicab fares for travel between such places 
in the absence of factual evidence that suitable lodgings could not have been 
procured at or near the place of temporary duty. 


Acting Comptroller General Weitzel to Charles E. Courtney, The 
Renegotiation Board, July 7, 1954: 


Reference is made to your letter of April 22, 1954, requesting a 
decision upon the propriety of certifying for payment a transmitted 
voucher in favor of Mr. John S. Major, an employee of the Chicago 
Regional Renegotiation Board. 

The voucher represents a reclaim by the employee of administra- 
tively disallowed expenses, in the amount of $14.75, for the use of taxi- 
cabs between hotel and duty station while in a travel status from 
February 28 to March 5, 1954. For the period of the travel, covered 
by orders dated February 25, 1954, issued pursuant to the Standard- 
ized Government Travel Regulations, the employee was entitled to a 
$9 per diem in lieu of subsistence expenses. 

Paragraph 44 of the Standardized Government Travel Regulations 
provides that the per diem subsistence allowance “will be held to in- 
clude all charges for meals; lodgings * * * transportation between 
places of lodgings or where meals are taken and places of duty.” Also 
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for consideration are the provisions of paragraph 84 of the regula- 
tions. That paragraph provides as follows: 

Where the nature and location of the work where temporarily stationed are 
such that suitable meals and lodgings cannot be procured there, the expense of 
daily travel required to procure subsistence at the nearest available place will 
be considered as necessary transportation not incidental to subsistence. A 
siatement of the necessity for such daily travel should accompany the travel 
voucher. 

It would thus appear that unless the transportation between hotel and 
temporary duty station involves a situation covered by paragraph 88, 
the provisions of paragraph 44 are controlling. 

The employee merely alleges in support of his claim for reimburse- 
ment of taxicab fares between hotel and duty station that no other 
transportation was available. No factual information has been furn- 
ished showing that suitable lodgings could not have been procured at 
or near the place of temporary duty, so as to bring the expenses here 
involved within the purview of paragraph 84, above. See 31 Comp. 
Gen. 208, 32 id. 137. Consequently, under the provisions of para- 
graph 44, the expenses incurred are held to be included in the per 
diem subsistence allowance received and are not for reimbursement 
us items of transportation. 

Accordingly, you are advised that, upon the present record, the re- 
claim voucher submitted may not be certified for payment. 

The voucher and the accompanying documents are returned, 


[B-118232] 


Post Office Department—Mails—Insured—Indemnity Pay- 
ments 


The ameunt of indemnity payable by the Government for the loss of insured 
parcel post packages in the mails is limited, under section 8 of the act of Octo- 
ber 30, 1951, to the amount for which the fees are actually paid, and therefore 
additional fees may not be collected after loss of packages for the express pur- 
pose of increasing the amount of indemnity to be paid, even though senders ac- 
tually requested insurance in larger amounts and Postal employees admit that it 
was only through their errors that the fees for smaller amounts were paid. 

Acting Comptroller General Weitzel to the Postmaster General, 


July 8, 1954: 


Reference is made to your letter of April 12, 1954, requesting a de- 
cision as to the propriety of certain proposed action in two cases in- 
volving claims for indemnity for insured parcels. 

Case No. 275174-P involves a claim for indemnity covering insured 
parcel No. 94, mailed by Mr. Bernard T. Rasmussen, at LaBelle, Flor- 
ida, on September 22, 1953, addressed to Post Jewelers, Brooklyn, 
New York. The postmaster at LaBelle states in letter dated Decem- 
ber 1, 1953, to the postmaster at Jacksonville, Florida, that the clerk 
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who accepted the parcel for mailing remembers that the sender asked 
for it to be insured for $100. However, through the error of the clerk 
an insurance fee of only 20 cents was paid. The claim for indemnity 
in this case was paid by the postmaster at Jacksonville in the sum of 
$50, the limit fixed by law for the insurance fee paid. In letter dated 
May 4, 1954, to the Post Office Department, the postmaster reiterates 
his prior view that Mr. Rasmussen should not bear the loss involved. 

Case No. 275649-P involves a claim for indemnity covering insured 
parcel No, 232, mailed by Mr. J. Kenneth Martin of Lortin Farms 
Creamery, at East Saugatuck, Michigan, on October 14, 1953, ad- 
dressed to Creamery Package Manufacturing Company, Chicago, II- 
linois. You enclose a letter dated January 19, 1954, from the post- 
master at East Saugatuck, from which it is clear that the sender re- 
quested insurance in the sum of $200 but that an obsolete insurance re- 
ceipt form was utilized by the postal employee and an insurance fee 
of only 30 cents was collected as a result. The claim for indemnity 
in this case was paid by the postmaster at Detroit, Michigan, in the 
sum of $100, the limit fixed by law for the insurance fee paid. 

You state that “it is clear that the accepting employees have ad- 
mitted that they had knowledge that the respective senders requested 
that the parcels in question be insured for $100 and $200, respectively,” 
and you request a decision as to the propriety of collecting an addi- 
tional fee in each case making an insurance fee of 30 cents paid on one 
parcel and 35 cents on the other, with a view to increasing the indem- 
nity payable to $100 and $200, respectively. 

You refer to Office decision B-118232, dated February 23, 1954, 33 
Comp. Gen. 370, in which there was considered a case which also in 
volved the erroneous use by a postal employee of an obsolete insurance 
receipt form. Apparently, the instant cases are considered by your 
Department to be distinguishable from that case because of the ad- 
mission by the postal employees involved in each of the present cases 
that the patron requested insurance in a larger amount and only 
through the postal employee's error was the fee for a smaller amount 
paid, 

The limits of indemnity for insured parcels are set forth in section 8 
of the act of October 30, 1951, 65 Stat. 675. In Case No. 275174-P a 
fee of only 20 cents having been paid, by the express terms of the 
statute, the limit of indemnity is $50 and the fact that the patron had 
requested insurance in a larger amount cannot serve to raise the 
amount of the indemnity so limited by the statute. Similarly, in Case 
No. 275649-P a fee of only 30 cents having been paid, the statute fixes 
the limit of indemnity at $100, regardless of the amount of insurance 
requested by the patron. These conclusions are impelled by long es- 
tablished principles of law dealing with the rights and duties of the 
United States and of persons contracting with it. It is aptly stated 
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in Federal Crop Insurance Corporation v. Merrill, 332 U. S. 380, at 
page 384: 

* * * Whatever the form in which the Government functions, anyone enter- 
ing into an arrangement with the Government takes the risk of having accurately 
ascertained that he who purports to act for the Government stays within the 
bounds of his authority. The scope of this authority may be explicitly defined 
by Congress or be limited by delegated legislation, properly exercised through 


the rule-making power. And this is so even though, as here, the agent himself 
may have been unaware of the limitations upon his authority. * * * 


Accordingly, even though it be entirely clear, as in the present cases, 
that the patron did in fact request insurance in a larger amount and 
that payment of the fee for a smaller amount resulted solely from the 
postal employee’s error, the amount of indemnity payable is limited 
by statute to the smaller amount for which the fee was actually paid 
and the subsequent collection of an additional fee for the express pur- 
pose of increasing the amount of indemnity payable is not authorized. 


The letters from the postmasters involved are returned herewith as 
requested. 


[B-120035] 


Quarters Allowance—Period Pending Final Divorce De- 
cree—Property Settiement in Lieu of Alimony 


An Army officer whose wife obtained a judgment of divorce in Wisconsin which 
provided that the judgment should not be effective, so far as it determined the 
status of the parties, until the expiration of one year from the date thereof, and 
which included a property settlement between the parties that was in lieu of all 
alimony, is entitled to payment of basic allowance for quarters on account of 
lawful wife for period of one year from date of the divorce decree. 


Acting Comptroller General Weitzel to Captain M. G. Winsor, De- 
partment of the Army, July 8, 1954: 


By fifth endorsement dated May 12, 1954, the Chief of Finance for- 
warded to this Office your letter dated September 1, 1953, requesting 
decision whether you are authorized to credit First Lieutenant Wil- 
liam R. Porter, 0-964,967, with basic allowance for quarters on ac- 
count of a lawful wife for the period of one year subsequent to a judg- 
ment of divorce dated July 24, 1953. 

There was submitted with your letter a certified copy of a judgment 
of divorce entered in the Municipal Court, Racine County, Wisconsin, 
on July 24, 1953, in the case of Lileen M. Porter, Plaintiff, v. William 
R. Porter, Defendant, wholly dissolving the bonds of matrimony be- 
tween the parties and including a property settlement between the 
parties which was “in lieu of all alimony.” The judgment ordered and 
adjudged that the defendant pay to the plaintiff (as a part of the 
property settlement) the sum of $2,400 at the rate of $100 per month, 
retroactive to the month of April 1953; that the judgment should not 
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be effective so far as it determined the status of the parties until the 
expiration of one year from the date of the judgment, July 24, 1953, 
except that the parties were immediately barred from cohabitation 
together; that the judgment might be reviewed on appeal during the 
one-year period; that in case either of the parties died during the said 
period the judgment, unless vacated or reversed, should be deemed to 
have entirely severed the marriage relation immediately before such 
death; and that neither of the parties should marry again except to 
each other until the expiration of the one-year period. 

Section 247.37, Wisconsin Statute, 1951, provides that a judgment 
or decree of divorce insofar as it affects the status of the parties shall 
not be effective until the expiration of one year from the date thereof, 
and the courts of the State of Wisconsin have held that, under a judg- 
ment or decree of divorce granted pursuant thereto, the parties con- 
tinue to be husband and wife during the period of one year following 
such decree or judgment unless that status is terminated as indicated 
in the statute. See State v. Grengs, 253 Wis. 248, 33 N. W. 2d 248. 

Hence, it appears that the marriage of First Lieutenant Porter was 
not dissolved as of the date of the aforesaid judgment of divorce and 
that his marital status will continue for one year thereafter unless it is 
terminated in accordance with the applicable statutes. See B-49382, 
July 23, 1945—case of Lieutenant Harold V. Bergs, USNR; B-77093, 
November 18, 1948—case of Major Adelbert F. Kleiner, QMC; and 
B-88966, January 3, 1950—case of First Lieutenant Donald F. 
Draeger, USMC. Accordingly, in view of the property settlement 
included in the judgment, which was in lieu of all alimony (compare 
24 Comp. Gen. 88; 26 id. 514; 33 id. 308), payment of basic allowances 
for quarters to Lieutenant Porter on account of dependents (lawful 
wife) will be passed to credit, if otherwise correct, for the period of 
one year from July 24, 1953, provided there is no material change in 
his marital] status during such period. 

The Military Pay Order and the original copy of the judgment of 
divorce, submitted with your letter, are returned, the other papers be- 
ing retained in this Office. This decision, or a copy thereof, should 
be included in the account wherein credit for payment under authority 
hereof is claimed. 


[B-119510] 


Leaves of Absence—Lump-Sum Payments—Refund Upon 
Reemployment—Installment Payments—Excess Leave For- 
feiture 


An employee who, upon reemployment prior to the expiration of the period 
covered by a lump-sum leave payment, is permitted to refun¢ the payment in 
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installments may be refused the use of such leave until full refund has been 
nade. 


The rule in 25 Comp. Gen. 592 which permits partial refunds of a lump-sum 
leave payment covering only the amount of leave that can be recredited to an 
employee who is reemployed prior to the expiration of the period covered by 
such payment is limited to cases in which the restriction on the amount of leave 
recreditable was due to the enactment of a statute between the time of separa- 
tion and the date of reemployment, and therefore an employee who was reem- 
ployed after enactment of the statute, and who forfeited leave as a result of 
refund of the lump-sum leave payment in installments, is not entitled to a partial 
credit of forfeited leave on the basis of the above rule. 

Acting Comptroller General Weitzel to the Administrator, Veterans 


Administration, July 13, 1954: 

Reference is made to letter dated March 30, 1954, from the Deputy 
Administrator, requesting a decision on several questions pertaining 
to the proper action to be taken with respect to an employee’s annual 
leave account upon reemployment prior to the expiration of the period 
covered by a lump-sum leave payment received upon separation from 
employment in another agency, when the required refund is made 
by installment payments. 

As illustrative of the situation involved there is presented the case 
of an employee who was separated from a Government department 
on January 31, 1950, receiving a lump-sum payment for annual leave 
covering 570 hours, extending through two hours on May 12, 1950. 
On March 6, 1950, he was reemployed in another installation of the 
same department without making refund for the unexpired portion of 
the period covered by the lump-sum payment. Effective May 29, 
1950, the employee transferred to your Administration, and several 
months later notification was received from the agency in which he 
formerly was employed that he had failed to make the required re- 
fund upon reemployment on March 6, 1950. Your agency was re- 
quested to secure payment of the refund and collection action was ac- 
complished by installment payments extending through June 1953. 
Later, on or about August 15, 1953, information was received from 
the former employing agency transferring a total of 414 hours’ annual 
leave, representing 394 hours unused at the date of reemployment on 
March 6, 1950, plus 20 hours accrued during such reemployment. At 
that time, he had to his credit 244 hours’ annual leave accumulated 
and accrued during his employment with your Administration. The 
employee's leave account was reconstructed for the years 1950, 1951 
and 1952, on the same basis as if the 414 hours of annual leave had 
been transferred on the date of his employment with your Administra- 
tion. That computation resulted in annual leave forfeitures for the 
last two years amounting to 156 hours. 

In question 1 you ask whether, in a situation such as outlined 
above—and assuming installment repayments are not objectionable— 
the annual leave represented by the refund should be recredited to the 
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employee’s account and made available for use by him (a) as of the 
date of reemployment, or (b) as of the date on which refund is finally 
liquidated, or (c) in representative amounts as installment payments 
are made. 

It has been uniformly held that the act of December 21, 1944, 58 
Stat. 845, contemplates an immediate refund of that part of the lump- 
sum payment which is to be refunded and such requirement ordi- 
narily should be a condition precedent to reemployment. 24 Comp. 
Gen. 522, 523; 26 id. 259, 262; B-48167, March 16, 1945. Also, while 
it has been held that the manner in which the refund is effected is for 
administrative determination, 27 Comp. Gen. 301, it was stated in 
said decision that “the administrative office, within its discretion, may 
refuse to grant leave represented by the required refund until the 
refund actually has been made.” From the foregoing it would appear 
that, in instances in which installment payments are permitted, no 
proper basis exists for recrediting—for purposes of use immediately 
by the employee—the leave represented by the required refund. While 
a representative amount of such leave would appear proper for re- 
credit, for use, upon receipt of each installment payment, the increase 
ip administrative work and expense resulting from such practice would 
appear to be unwarranted. Rather, it would appear that the prac- 
tical manner of recrediting leave in such circumstances, and the one 
more nearly in accord with the provisions of the lump-sum leave pay- 
ment act of December 21, 1944, as amended, is to refuse the use of 
such leave until full refund therefor has been made. 27 Comp, Gen. 
301. Questions 1(a), (b) and (c) are answered accordingly. 

In question % you ask whether the rule in 25 Comp. Gen. 592, per- 
mitting partial refunds covering only such amounts of leave as can 
be recredited, may be applied in cases involving installment payments 
of the refund. The rule stated in that decision is limited to situa- 
tions in which the restriction on the amount of leave recreditable was 
due to the enactment of a statute intervening between the time of 
separation and the date of reemployment. It has no application to 
situations in which statutory restrictions are enacted after reemploy- 
ment but prior to completion of the required refund. Accordingly. 
question 2 is answered in the negative, making unnecessary an answer 
to question 3. 

From the information furnished it appears that, in the example 
given, the leave account was reconstructed promptly upon receipt of 
full refund. While the application of the pertinent laws resulted in 
forfeitures of 82 hours for the year 1951 and 74 hours in 1952, the 
administrative action taken was proper under the circumstances—the 
resulting leave forfeitures having been brought about largely because 
of the employee’s failure to make immediate refund and the extensive 
period of time consumed in completing the refund. 
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[B-120249] 


Contracts—Disputes—Authority of Armed Services Board 
of Contract Appeals 


The authority administratively granted to the Armed Services Board of Contract 
Appeals to decide disputed questions arising under a contract does not permit 
the Board to decide whether or not a contract actually exists, and therefore a 
defaulting contractor may not be relieved of excess costs incurred as result of 
his default on the basis of a decision rendered by the Armed Services Board of 
Contract Appeals that no contractual relationship existed between the contractor 
and the Government. 

Acting Comptroller General Weitzel to Oakland Truck Sales, Inc., 


July 13, 1954: 


Reference is made to your request, by letter of May 10, 1954, from 
your attorney, for reconsideration of settlement dated April 12, 1954, 
disallowing your claim for the sum of $4,128.50 which was withheld by 
the Department of the Army to satisfy the Government’s claim for 
excess costs incurred in consequence of your default under contract No. 
DA-20-018-ORD-718. 

Your primary contention appears to be that the action of the Board 
of Contract Appeals on your appeal from the contracting officer’s 
termination for default amounted to a binding adjudication that there 
was no contractual relationship between you and the Government. 

The actual decision of the Board on that point was that the appeal 
should be dismissed because, upon the evidence before it, “we cannot 
hold that any contract has come into existence,” and that consequently 
there was no basis for exercise of jurisdiction by the Board. 

The Armed Services Board of Contract Appeals was created solely 
by administrative action to exercise such powers as are conferred by 
contract upon the heads of the defense departments to decide disputed 
questions arising under such contract. Its decisions are effective only 
to the extent that they are made so by contractual agreement, and 
cannot in any case go beyond the powers of the head of the depart- 
ment concerned. Whether or not a contract has come into being is 
not a question arising under the contract, nor is it a question as to 
which the decision of a department head is made final or conclusive by 
any statutory enactment, or is so considered by ordinary rules of law. 
The conclusion of the Board of Contract Appeals on that point is not, 
therefore, regarded as binding upon this Office. 

Without reference to the several matters in dispute, as set forth in 
the decision of the Board and in your attorney’s letter requesting 
review, there are adequate grounds in the official file to require the 
conclusion that there was a valid contract between you and the Gov- 
ernment, and that the action taken thereunder was proper. 

Your original bid under Invitation No. DA-20-018-ORD-50-66 
was dated September 30, 1949, the date set for opening of bids, and 
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the time for acceptance was expressly limited to thirty days from that 
date. When, therefore, the administrative office, by telegram of No- 
vember 2, 1949, requested an “extension” of your bid, your original 
offer had already expired and no act of the Government could then 
have created a contract or imposed any obligation upon you. Your 
letter of November 25, in response to that telegram, was therefore a 
new offer, and, since it contained no qualification or modification of 
the price originally quoted, it could not reasonably have been con- 
strued as embodying the allegation of error previously made, but 
rather as a confirmation of your willingness to contract at the prices 
quoted. 

This offer was accepted by the contracting officer on December 9, 
1949, within the period specified by your letter. There is on file in 
this Office a Notice of Assignment received from The Colonial Trust 
Company, Pittsburgh, Pennsylvania, to which is attached a duplicate 
assignment, dated December 9, 1949, executed by Oakland Truck Sales, 
Inc., by M. Klein, President, corporate seal attested by C. C. LaVallee, 
Secretary, assigning to The Colonial Trust Company all moneys due 
or to become due under contract No. DA-20-018-ORD-718, dated 
December 9, 1949. The Notice of Assignment further described the 
contract as for truck parts, and in the amount of $3,328. 

This instrument alone establishes beyond any doubt that the Gov- 
ernment’s acceptance of your bid had been communicated to you and 
that a valid and binding contract was therefore created. 

The disallowance of your claim is accordingly sustained. 


[B-120126] 


Quarters Allowance—Dependents—Husband with Tempo- 
rary Disability 

A female officer of the uniformed services whose husband incurred a temporary 
disability which prevents him from being gainfully employed for only a limited 
period of time may not be considered to have a husband “in fact dependent” upon 
her for over half of his support within the contemplation of section 102 (g) of 
the Career Compensation Act of 1949, so as to entitle the officer to increased basic 
quarters allowance. ‘ 

Acting Comptroller General Weitzel to Lieutenant Colonel James H. 


Comings, Department of the Army, July 14, 1954: 


By first endorsement dated May 17, 1954, the Chief of Finance 
forwarded to this Office your letter of April 26, 1954, submitting for 
advance decision a Military Pay Order (DD Form 114) dated April 
15, 1954, stated in favor of Major Clara B. McIlwraith, L-221, WAC, 
RA, covering increased basic allowance for quarters as for an officer 
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with a dependent husband for the period beginning January 1, 1954. 

The officer’s certificate of dependency (DD Form 137) dated March 
12, 1954, submitted with your letter, does not show the average monthly 
income or living expenses of her husband or the amount of income 
producing property owned by him, if any. In explaining her con- 
tributions to his support, she states— 

Original estimate of my contribution to my husband's support was approxi- 
mately $275.00 a month. Actually it was about $400.00 for January 1954 and 
about $325.00 for February 1954. For the month of March 1954 it will be over 
$400.00 because of regular monthly expenses plus payment of $187.28 balance due 
on Federal income tax for 1953 (Army had figured my income tax deductions 


almost exactly, but Madison College had not withheld sufficient amount from my 
husband’s salary checks in 1953). 


Amount of my monthly contribution to my husband will undoubtedly continue 
to vary according to such “one-time” expenses, as well as according to variation 
ir medical expenses; the full amount of his living and all other expenses will 
continue to have to be met by me alone, however. 

There also was received with your letter a statement dated February 
10, 1954, by Thomas S. Sappington, M. D., 1103 16th Street, NW., 
Washington 6, D. C., in which he states that the officer’s husband came 
under his care as a patient on December 29, 1953; that a thorough ex- 
amination revealed jaundice and cirrhosis of the liver; that he advised 
him that he required hospitalization followed by a prolonged period 
of convalescence; and that he would not be able to return to his pro- 
fessiona] duties before September 1954. In an affidavit dated Febru- 
ary 12, 1954, the President of Madison College, Harrisonburg, Vir- 
ginia, avers that the officer’s husband is professor of history at the col- 
lege; that he is on sick leave from the college from January 1, 1954, to 
September 1, 1954; that his salary each month from January through 
June 1954 is $545, less deductions of $120.42, or a net amount of 
$424.58; that a substitute has been arranged for the husband at a salary 
of $460 a month which is to be paid by the husband directly to the sub- 
stitute; that the husband will not receive a salary for the months of 
July and August 1954, since he will not be on the faculty of the summer 
session of the college; and that a substitute will not be employed for 
the summer session. 

Section 102 (g) of the Career Compensation Act of 1949, 63 Stat. 
804, provides that the term “dependent” shall include in the case of 
female officers of the uniformed services, a husband, but only when 
the husband is in fact dependent upon the female member for over half 
of his support. 

To be regarded as in fact dependent on his wife in the service, a hus- 
band must on account of physical or mental incapacity or for other 
reason be incapable of self-support. 32 Comp. Gen. 364. In the pres- 
ent case, aside from the fact that the officer has failed to submit in- 
formation necessary to establish the dependency status of her husband, 
it appears that he was gainfully employed prior to January 1, 1954; 
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that his disability apparently is only temporary, and that he will be 
able to resume his professional duties in September 1954. 

It long has been held under statutes authorizing increased allow- 
ances for officers with dependents “in fact dependent” upon them for 
their “chief support,” or in words meaning essentially the same thing, 
for “over half” of their support, that an officer who only occasionally 
contributes, whether gratuitously or necessarily, toward the living ex- 
penses of the claimed dependent is not entitled to receive such allow- 
ances. 2 Comp. Gen. 41. 

Since the evidence presented does not establish dependency within 
the meaning of the statute, you are not authorized to make payment 
on the Military Pay Order, which, together with the other papers sub- 
mitted with your letter, will be retained in this Office. 


[B-120392] 


Subsistence—Per Diem—Military, Naval, Etc., Personnel— 
Travel Status—Travel Incident to Member’s of Uniformed 
Services Primary Duty 


Under Joint Travel Regulations a member may not be regarded as being in a 
travel status when travel is not for the purpose of moving from place to place, 
but is incident to the member’s primary duty, so that member whose primary 
duty was to act as train commander necessitating travel is not entitled to per 
diem for periods of such travel. 

Acting Comptroller General Weitzel to Lieutenant Colonel E. S. 


Garland, Department of the Army, July 14, 1954: 


By fifth endorsement of June 10, 1954, the Chief of Finance, De- 
partment of the Army, forwarded your letter of March 5, 1954, 
for advance decision as to the legality of payment on five submitted 
vouchers, covering per diem for Captain Kenneth G. Coleman, Ser- 
geant John J. Schmahl, Sergeant Leroy H. Weeks, Private Don B. 
Goyer, and Captain Hugh O. Collins. 

The orders in each case were issued by Headquarters, Northern 
Area Command, APO 757, U. S. Army, and except for the orders to 
Private Goyer they directed travel from “Frankfurt/M” to one or 
two other cities in Germany on temporary duty of from two to five 
days, to act as train commander and to inspect U. S. Military or 
leased rail equipment, upon completion of which they were to return 
to their proper station. The orders to Private Goyer directed travel 
to Nurnberg, Germany, to perform duties as train commander from 
the latter place to Bremerhaven, Germany, upon completion of which 
he was to return to his station. With the exception of travel per- 
formed in June 1953 by Captain Coleman, all other travel was in 
January 1954. It is stated that the primary duties of such personnel 
during the periods of actual travel was that of train commander, 
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except the travel of Private Goyer from Frankfurt to Nurnberg 
and from Bremerhaven to Frankfurt. It is stated further that mili- 
tary or leased rail equipment referred to in four of such orders was 
equipment at the terminal points of travel away from Frankfurt. 

Paragraph 6451, Joint Travel Regulations, provides: 

Expenses incurred during periods of travel which are incidental to other duty 
(such as traveling aboard a vessel in performance of temporary duty on such 
vessel) are not payable by the Government. 

While paragraphs 3050-1 and 2, Joint Travel Regulations, state that 
members are entitled to travel and transportation allowances while in 
a “travel status,” defined therein as including travel in connection with 
necessary temporary duty “without regard to whether duty is required 
to be performed while traveling,” it appears that in view of the more 
specific provisions of paragraph 6451, a member may not be regarded 
as being in a travel status where the travel is not for the purpose of 
moving from place to place, but is incident to the member’s primary 
duty. Since the primary duty of Captains Coleman and Collins and 
Sergeants Weeks and Schmahl was that of acting as train commander, 
they were not in a travel status while so serving. However, it appears 
that they performed temporary duty at the terminal points of travel 
away from Frankfurt and they are entitled to per diem for each of the 
days on which such temporary duty was performed, less appropriate 
deductions for quarters and meals available or furnished. See para- 
graph 4253-1, Joint Travel Regulations. 

Concerning the claim of Private Goyer, elimination of the period of 
travel as train commander from Nurnberg to Bremerhaven on Janu- 
ary 22 and 23 does not affect his claim since he was in a travel status 
for the entire period of absence from his permanent station because 
of required travel to Nurnberg to perform duties of train commander 
from that place to Bremerhaven, and required travel from Bremer- 
haven to proper station upon completion of such duties. 

If the vouchers, returned herewith, other than that in the case of 
Private Goyer which appears to be correct as now stated, are amended 
in accordance with the foregoing, payment thereon is authorized. 


[B-120412] 


Bids—Deviation From Advertised Specifications—Quali- 
fying Stipulations—Withdrawal After Bid Opening 


Under invitation to bid for furnishing catapults, which contained mandatory 
requirements for delivery of pilot lot at arsenal in Philadelphia, Pennsylvania, on 
or before August 15, 1954, a bid which provided for delivery of pllot lot to com- 
mon carrier, Detroit, Michigan, on or before August 12, 1954, had the effect of 
varying the bidder’s delivery obligation from that contemplated by the invitation 
and should be rejected as unresponsive to the invitation. 
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Acting Comptroller General Weitzel to the Secretary of the Army, 
July 16, 1954: 


Reference is made to a letter dated June 14, 1954, from the Under 
Secretary of the Army, transmitting a file relative to the bid sub- 
mitted by Stephenson Industries, Inc., Detroit, Michigan, in response 
to Invitation for Bids No. ORD-36—038-54-1157, and requesting a 
decision as to whether that bid may be accepted in view of the stipu- 
lations contained therein. 

The invitation, calling for the delivery of 2,104 Catapults Aircraft 
Personnel, M5, was issued on April 30, 1954, with the opening date 
of bids on May 20, 1954. The delivery requirements of the invitation 
were as follows: 

DELIVERY: F. O. B. Frankford Arsenal, Receiving Dock, Philadelphia, Pa. 
Pilot Lot on or before 15 August 1954 and 610 each thirty (30) days after ap- 
proval of Pilot Lot, and 610 each per month thereafter until completion of con- 
tract. “THIS IS A MANDATORY DELIVERY” 

NOTE: Pilot Lot: An acceptable Pilot Lot of fifteen (15) each. Catapult, M5 
shall be submitted to Frankford Arsenal on or before 15 August 1954. Pilot 
Lot shall consist of: Five (5) assembled and ten (1) complete, but unassembled 
Catapult, M5. The Government shall give notice of approval of Pilot Lot within 
fifteen (15) days after receipt of Pilot Lot. 

Inspection and acceptance shall be at contractor’s plant by the Ordnance Dis 
trict in which contractor's plant is located. 


Pilot Lot will be inspected and accepted at Frankford Arsenal by Arsenal 
personnel. 

“Delivery’—within the meaning of the discount provision indicated in para- 
graph 3b of the printed Terms and Conditions and as set out on page 2 of the 
Invitation for Bid includes acceptance by the Government. 

If shipment is to be routed by rail freight the Pennsylvania Railroad should 
be indicated as the delivering carrier. 


Immediately following the words “77H/S 1S A MANDATORY 
DELIVERY”, the bidder inserted the following statement: “* See 
bidder’s provisions respecting pilot lot and delivery schedule on page 
7.” On page 7 of the invitation the bidder added the following lan- 
guage: 

2. Delivery of pilot lot samples to common carrier, Detroit, Michigan on or 
before 12 August 1954 shall constitute compliance with mandatory delivery 
schedule provision. 

Subsequent to the opening of the bids, the low bidder, Stephenson 
Industries, Inc., requested that it be permitted to withdraw the 
stipulation, contending that it was descriptive and related merely to 
the method of delivery and in nowise was intended to alter or vary 
the invitation delivery provisions. The request covered two other 
stipulations as well, but in view of the conclusion reached herein, con- 
sideration may be confined to the one stipulation described above. 

In 30 Comp. Gen. 179, 181, it was stated that— 

The question as to whether deviations from the requirements of advertised 
specifications might be waived after the opening date has been before this Office 
many times; and it has been consistently held that such deviations may be 


waived provided they do not go to the substance of the bid or work an injustice 
to other bidders. In other words, the primary question for determination in 
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this and similar cases is whether the deviation proposed to be waived goes to 
the substance of the bid so as to affect either the price, quantity, or quality of 
the articles offered and therefore is prejudicial to the rights of other bidders or 
is merely a matter of form or some immaterial variation from the exact require- 
ments of the specifications such as would not affect either the price, quality, or 
quantity of the articles offered. 


The withdrawal or waiver by a bidder of material deviations from 
advertised specifications, after the opening of bids, does not result in 
placing him on the same level with other bidders. The bidder who has 
conditioned or qualified his bid in a material respect is in an advan- 
tageous position over all other bidders. Knowledge of his competi- 
tors’ bids upon bid opening gives him an excellent idea of whether 
he has made a prudent bid. He then can insist upon the material 
deviations contained in his bid, requiring its rejection, or he can with- 
draw the deviations, if he wants the contract. For these reasons, a 
deviation from advertised specifications may not be waived after 
opening unless it be concluded that the deviation gave the bidder no 
material advantage to which he was not entitled under the terms of 
the invitation. The request by Stephenson Industries, Inc., for with- 
drawal of its stipulations must be considered in the light of these 
principles. 

Regardless of what the bidder may have intended, the insertion in 
its bid of the stipulation here in question obviously would have the 
effect of varying the bidder’s obligation from that contemplated by 
the invitation with respect to delivery of the pilot lot to the Arsenal. 
Once the Stephenson bid was accepted, as thus qualified, the bidder 
could satisfy the delivery requirement by giving the articles on Au- 
gust 12, 1954, to a common carrier in Detroit. The specifications, on 
the other hand, required the successful bidder to deliver an accept- 
able pilot lot of catapults to the Arsenal by August 15, 1954. Thus, 
under the terms offered in the invitation, a delay en route resulting in 
late delivery—except possibly in the event of shipment by the Penn- 
sylvania Railroad—might relieve the bidder from liability for excess 
costs but would not affect the right of the Government to reject the 
pilot lot. So here Stephenson attempted by the stipulation to make 
a better deal for itself than was offered generally to all bidders. 

Accordingly, the bid of Stephenson Industries, Inc., should be re- 
jected and award made to an otherwise qualified and responsive low 


bidder. 


[B-118089] 


Gratuities—Reenlistment Bonus—Failure To Complete En- 
listment—Refund Requirement 


Decision of the Comptroller General of April 23, 1954, 33 Comp. Gen. 513, which 
holds that under the last proviso of section 207 (a) of the Career Compensation 
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Act of 1949, as amended, reenlistment bonus should be recouped from members 
of the Armed Forces for the unexpired part of their enlistment rather than per- 
mitting the member to retain one year’s reenlistment bonus for each year or 
fraction of a year served, may be considered for application on and after April 
23, 1954, and collection of additional amount from enlisted men discharged prior 
thereto is not required. 


Acting Comptroller General Weitzel to the Secretary of Defense, 


July 19, 1954: 


Reference is made to a letter dated June 22, 1954, with enclosures, 
from the Acting Assistant Secretary of Defense (Comptroller) relat- 
ing to decision by this Office of April 23, 1954, 33 Comp. Gen. 513, 
holding that under the last proviso of section 207 (a) of the Career 
Compensation Act of 1949, as amended by the act of October 26, 1951, 
65 Stat. 653, reenlistment bonus should be recouped from members of 
the Armed Forces for the unexpired part of their enlistment rather 
than permitting the member to retain one year’s reenlistment bonus 
for each year or fraction of a year served. 

It is stated in the letter that shortly after the enactment of 
the amendment of October 26, 1951, the military departments adopted 
the view that since the reenlistment bonus was payable on the basis of 
the number of years for which the member enlisted, the member was 
entitled to the reenlistment bonus for an entire year although he may 
have served only a portion of a year; that while the military depart- 
ments have changed their regulations to comply with the decision of 
April 23, 1954, doubt exists as to whether such decision must be viewed 
as requiring the military departments to recoup on the basis indicated 
in the decision from enlisted members who have been “paid” in ac- 
cordance with regulations in effect prior to such decision. It is indi- 
cated in the letter that such enlisted men had been required to make 
refunds in accordance with regulations in effect when they were dis- 
charged; that the amounts which would be required to be refunded 
by them under the decision are comparatively small; and that the 
enlisted members concerned, most of whom accepted in good faith the 
method of computing the amount to be refunded, are no longer in the 
Armed Services. Since the reenlistment bonus is paid at the time of 
reenlistment, it is assumed that the enlisted men involved are those 
men who, prior to the decision of April 23, 1954, were discharged 
before the expiration of the period for which they enlisted and who 
made refund, where required, of reenlistment bonus on the basis of 
the regulations in effect at the time of discharge. 

Under the circumstances disclosed, it appears that the interests of 
the United States do not require the attempted collection of the addi- 
tional amounts from such former enlisted men and the decision of 
April 23, 1954, may be considered to be for application—when other- 
wise applicable—only in the case of enlisted men discharged on and 
after April 23, 1954. 
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[B-120000] 


Combat Pay—Checkages and Forfeitures—Court-Martial 
Sentences—Pay Accrued But Not Paid 


An Army enlisted man who was honorably discharged from an enlistment in 
which he performed service for which combat pay subsequently was authorized 
by the Combat Duty Pay Act of 1952, but who deserted after reenlisting and was 
in a desertion status on the date of enactment of said act, and who upon appre- 
hension was sentenced by court-martial to forfeit all pay and allowances to be 
come due, does not forfeit the combat pay for duty performed in the prior enlist- 
ment, even though the statute which authorized the combat pay was not enacted 
until after the member's desertion. 

Acting Comptroller General Weitzel to Captain C. L. Cardwell, 


Department of the Army, July 19, 1954: 


By first endorsement of May 10, 1954, the Chief of Finance, Depart- 
ment of the Army, forwarded your letter of April 22, 1954, submitting 
for decision as to the legality of payment a voucher covering combat 
pay for Aubrey J. Neal, former enlisted man, United States Army, 
for the months from July through October, 1950, and March and 
April, 1951. 

It appears that Mr. Neal performed service during the said months 
of the type for which combat pay was authorized, effective May 31, 
1950, by the Combat Duty Pay Act of 1952, approved July 10, 1952, 
66 Stat. 538. 

It is stated that the claimant was honorably discharged on January 
4, 1952, from the enlistment to which the claim for combat pay per- 
tains and reenlisted on March 24, 1952; that he deserted the service 
on July 7, 1952, and was absent as a deserter until apprehended on or 
about October 10, 1952; that he was convicted of desertion and sen- 
tenced to be dishonorably discharged and to forfeit all pay and allow- 
ances to become due on or after the date of approval of the sentence; 
and that sentence was adjudged January 8, 1953, and affirmed by 
GCMO No. 28, Headquarters QMTC, Fort Lee, Virginia, dated April 
7, 1953. 

In your letter you cite decision of this Office dated January 11, 1954, 
33 Comp. Gen. 288, wherein it was held that the right to payment of 
combat pay incident to service in 1950 and 1951, accrued on July 

10, 1952, and that, hence, an enlisted man who, prior to July 10, 1952, 
was sentenced by court martial to forfeit “pay and allowances becom- 
ing due on and after the date of this action,” forfeited the combat pay 
otherwise due him. In the case you present, however, the court-martial 
sentence of forfeiture was adjudged after the combat pay became due. 
Your doubt as to the propriety of payment arises by reason of the 
fact that the claimant was in the status of a deserter when the pay 
accrued, July 10. 1952, having deserted on July 7, 1952. You also 
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call attention to the fact that the periods for which combat pay is 
claimed were periods in a prior enlistment of the claimant and that 
he was honorably discharged from such enlistment on March 24, 1952. 

The court-martial sentence of forfeiture of pay to become due, 
being adjudged after the accrual of the combat pay, was ineffective 
to work a forfeiture of such pay. Respecting the effect on pay rights 
of desertion, it uniformly has been held by the accounting officers 
of the Government that an enlisted man, upon desertion, forfeits all 
pay and allowances due and unpaid him for his then current enlistment 
at the time of his desertion and earns no pay during the period he 
is in a desertion status. See 4 Comp. Dec. 279; 14 id. 408; 27 id. 46; 
8 Comp. Gen. 549; and United States v. Landers, 92 U.S. 77. 

In the present case, however, the combat pay was earned in a prior 
enlistment from which the claimant had been honorably discharged 
and the right to payment thereof accrued to him independently of 
the enlistment in which he was serving on the date of his desertion. 
Hence, it must be held that combat pay for duty performed by the 
claimant during the months of July through October, 1950, and March 
through April, 1951, was not forfeited by his desertion in a subsequent 
enlistment on July 7, 1952, although the statute authorizing such 
payment was not enacted until after his desertion. Compare 33 Comp. 
Gen. 316. 

Accordingly, payment on the voucher is authorized, if otherwise 


correct. The voucher and other papers submitted with your letter 
are enclosed, 


[B-120296] 


Transportation — Household Effects — Commutation — 
Rented Trailer Towed by Automobile Owned and Driven by 
Employee 

An employee who, on a permanent change of station, transported his household 
effects in a rented trailer which was towed by his personally owned and driven 
automobile is entitled, under Executive Order No. 9805, as amended, to reim- 
bursement at the commuted rate for the movement of his household effects, not- 


withstanding payment has been made on a mileage basis for the employee’s travel 
by privately owned automobile on the same trip. 


Acting Comptroller General Weitzel to C. D. Leonetti, United States 
Department of the Interior, July 19, 1954: 


Reference is made to your letter of May 26, 1954, transmitting a 
travel voucher in favor of Sidney J. Spiegel, an employee of the Geo- 
logical Survey, in the amount of $186.70 for reimbursement on a com- 
muted basis for transportation of his personal effects from Holyoke, 
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Colorado, to Mineola, New York, and temporary storage, incident to 
a permanent change of official station, and requesting an advance de- 
cision as to the propriety of certifying the voucher for payment. 
Your doubt in the matter arises from the fact that the effects were 
moved by rented cargo trailer towed by Mr. Spiegel’s personally 
owned automobile on the same trip on which he transported himself 
and for which he already has been paid mileage not to exceed costs 
by common carrier. 

By travel order dated November 19, 1953, the employee was author- 
ized to transport his effects from Holyoke to Mineola incident to per- 
manent change of duty station, and mileage for use of a privately 
owned automobile was authorized at 7 cents per mile, not to exceed 
cost by common carrier, including per diem. 

Section 2 of Executive Order No. 9805, as amended by Executive 
Order No. 10069, July 14, 1949, provides that travel expenses of em- 
ployees upon permanent transfer of duty station “shall be allowed 
in accordance with the Travel Expense Act of 1949 * * * and the 
Standardized Government Travel Regulations.” Section 4, 63 Stat. 
166, of said act and paragraph 12 (a) of the referred-to travel regu- 
lations provide that, when authorized or approved, payment on a 
mileage basis of 7 cents per mile, not to exceed cost of common car- 
rier, including per diem, for the use of privately owned automobiles 
shall be allowed in lieu of actual expenses of transportation. How- 
ever, the provision for reimbursement for transportation of personal 
effects on a commuted basis incident to change of official station is 
contained in section 1 (b) of the Administrative Expenses Act of 
1946, 60 Stat. 806, and section 12 (a) of Executive Order No. 9805, 
as amended. That section of the Executive order provides that “The 
amount payable shall be the product of the applicable rate and the 
net weight of household goods and personal effects actually trans- 
ported.” Since the authority for payment of mileage for travel of 
the employee is separate and distinct from the authority for reim- 
bursement on a commuted basis for the transportation of personal 
effects the payment of one would therefore not be inconsistent with 
payment of the other under circumstances such as here involved. 

In view of the foregoing, it is concluded that the employee is en- 
titled to the commuted rate prescribed for movement of his personal 
effects between the points involved, notwithstanding that payment has 
been made on a mileage basis for the employee’s travel by privately 

owned automobile on the same trip. See 32 Comp. Gen. 541. Ac- 
cordingly, the voucher, returned herewith, may be certified for pay- 
ment, if otherwise correct. 
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[B-93924] 


Lump-Sum Contracts—Building, Ete., Permit Fees—Gov- 
ernment Hospital Construction—Fee Recovered by Contrac- 
tor From Municipality 


Under a lump-sum contract for construction of a Government hospital which 
provides in the specifications that the contractor shall procure all necessary 
permits and licenses at his own expense, but which contains no provision for 
an adjustment in the contract price in the event of a subsequent determination 
that permit fees are not payable, the Government may not deduct from the 
contract price the building permit fee which the contractor lawfully avoided 
paying to the municipality where the hospital was constructed. 


Acting Comptroller General Weitzel to the Secretary of the Army, 


July 21, 1954: 


Reference is made to your letter of September 30, 1953, requesting 
advice as to whether a deduction should be made from moneys other- 
wise due the firm of Thompson & Street Company, under lump-sum 
contract No. DA-01-076-ENG-136, dated October 4, 1949, in an 
amount equal to the cost of a building permit paid by the contractor 
to the City of Birmingham, Alabama, but which subsequently was 
recovered by it from the City through litigation. 

In the decision dated July 26, 1950, 30 Comp. Gen. 28, this Office 
concluded that the contractor in making the payment was acting as 
an agent of the Government, that the City was without authority 
to collect it and that therefore the Government was the real party 
in interest to recover the fee. However, in the suit of the contractor 
against the City, the United States Court of Appeals for the Fifth 
Circuit, in sustaining the decision of the United States District Court 
for the Northern District of Alabama, agreed with the Chief, Legal 
Division, Corps of Engineers, “That the United States has no direct 
interest in the matter which would support a suit in its own name, nor 
has it any contractual right to sue in the name of the contractor”; 
and on this point the court held that “Appellees paid the permit fees 
to Appellant, and they are the real parties in interest to recover such 
fees if they were illegally required, or not legally necessary.” City 
of Birmingham v. F. N. Thompson, et al., 200 F. 2d 505. Thus, the 
premise for the conclusion reached in Office decision of July 26, 1950, 
has been rejected by the courts. The ruling of the Court, neverthe- 
less, is not res judicata with respect to whatever independent right 
or rights the Government may have against the contractor. 

Paragraph SC-44 of the specifications provides that the contractor, 
or contractors, shall procure all necessary permits and licenses at his, 
or their, own expense. Also, article 10 of the contract provides that: 
“The contractor shall obtain all required licenses and permits.” It is 
indicated that, in view of this requirement, an amount sufficient to 
cover the cost of the permit was included in the lump-sum bid, which, 
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being the lowest submitted, was accepted by the Government. By the 
terms of the contract the Government was to pay a definite and fixed 
price in return for which it was to receive a hospital building. It did 
not undertake or agree to furnish the moneys or put the contractor “in 
funds” for the payment of the permit fee (Cf. Wayne County Prod- 
ucts v. Duffy-Mott Co., 155 N. E. 669) ; as above indicated, that was 
the obligation of the contractor. In these circumstances, it must be 
considered that the permit fee—as well as the other items of cost under 
the contract—was absorbed in the fixed price to be paid. The contrac- 
tor lawfully avoided the cost of the fee, and the Government is not 
entitled to a refund of an equivalent amount unless such a result was 
contemplated by the parties. 

In that connection, the contract contains no provision for an ad- 
justment in the contract price in the event of a subsequent determina- 
tion that the fees are not payable. Moreover, the record indicates 
that the Government questioned the right of the City to exact the fee 
but failed to obtain a waiver of the City’s building permit require- 
ments. The Government officials thereupon advised prospective bid 
ders, including the contractor, of the City’s position presumably for 
the purpose of having them consider the involved cost in preparing 
their bids. The way was open for the Government to follow through 
its contest of the fee and to make appropriate provision in the con- 
tract with respect toa refund. This it did not do, but rather agreed 
tc pay a lump sum for the contract work. The courts cannot be ex- 
pected to rewrite a contract to save a party from the consequences of 
its own lack of foresight in negotiating the original terms. Here, the 
Government could have preserved its rights by an express provision 
but gave them away. 

Accordingly, the amounts properly due may be released to the con- 
tractor without deduction. 


[B-117819] 


Vessels—Foreign—Just Compensation Claims Vested in 
Alien Property Custodian 


The pending treaty with the Federal Republic of Germany, which would pre- 
clude German nationals from asserting war claims against the United States, 
would be ineffectual to prejudice a claim for just compensation, arising from 
the requisition of a German-owned vessel, which was vested in the Alien Prop- 
erty Custodian pursuant to the Trading with the Enemy Act of 1917, as amended, 
and from which the former owner of the vessel has been divested of all bene- 
ficial interest and control. 
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Acting Comptroller General Weitzel to Nellie E. Schnyder, Mari- 
time Commission, July 21, 1954: 


Reference is made to your letter of November 16, 1953, file reference 
SD1: 214, transmitting a voucher, with attachments, providing for 
deposit with the Treasurer of the United States the sum of $422,684.05 
as just compensation for the ex-German vessel Avauca, without preju- 
dice to such rights as the United States may acquire under the provi- 
sions of the “Convention On Relations Between the Three Powers and 
the Federal Republic of Germany, signed at Bonn on May 26, 1952,” 
and “A Protocol To The North Atlantic Treaty Signed At Paris on 
May 27, 1952” (Senate Executives Q and R, 82nd Congress, 2nd Ses- 
sion). You request advice as to whether the transfer of funds shoul! 
be made in view of the provisions of the so-called “Peace Contract.” 

It is reported that on July 28, 1941, the Maritime Commission 
requisitioned title to and possession of the Arauca pursuant to the Idle 
Foreign Vessels Act of June 6, 1941, 50 U. S. C. App. 1271, and 
Executive Order No. 8771, 6 F. R. 2759. 

The United States declared war on Germany on December 11, 1941, 
and on August 28, 1942, the Alien Property Custodian, pursuant to the 
Trading with the Enemy Act of 1917, 40 Stat. 411, as amended by 
the First War Powers Act of December 18, 1941, 50 U. S. C. App. 
616 and Executive Order No. 9095, 7 F. R. 1971, as amended, issued 
Vesting Order No. 126, 7 F. R. 7061. By the terms of that order “all 
property * * * owned or controlled by, payable or deliverable to * * * 
the Hamburg-American Line” was vested in the Alien Property Cus- 
todian “to be held, used, administered, liquidated, sold or otherwise 
dealt with in the interest of and for the benefit of the United States.” 
More specifically, Vesting Order No. 17336, February 12, 1951, 16 
F. R. 2015, issued by the Attorney General, as successor to the Alien 
Property Custodian, Executive Order No. 9788, October 14, 1946, 
provided as follows: 

* * * Any and all claim to just compensation [under the Idle Foreign Vessels 
Act] * * * created in favor of the owner or owners of the S. S. Arauca by virtue 
of and arising out of the requisitioning of said vessel * * * by the United States 
* * * and any and all rights to demand. enforce and collect said claim and ali 
rights thereunder, including particularly but not limited to any and all monies 


heretofore or hereafter paid or deposited as compensation * * * is hereby vested 
in the Attorney General * * *. [Italics supplied.] 


However, prior to the present final determination of just compensa- 
tion for the Arauca, the United States became a party to the “Con- 
vention on Relations Between the Three Powers and the Federal Re- 
public of Germany,” supra, which provided (Article 8) that it and 
the previously concluded “Convention on the Settlement of Matters 
Arising out of the War and the Occupation” would enter into force 
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simultaneously. Article 1 of Chapter 9 of the latter Convention pro- 
vides, in pertinent part, as follows: 

* * * German nationals * * * shall not assert against countries which * * * 
have been at war with Germany * * * claims of any description arising out of 
actions take[n] or authorized by the Government of these countries between 


1 September 1939 and 5 June 1945 because of the existence of a state of war in 
Europe * * *, 


On July 1, 1952, the Senate ratified this agreement and the Presi- 
dent signed the document on August 2, 1952. 

In Sun Insurance Office, Ltd., v. Arauca Fund, 84 F. Supp. 516, 518, 
the court stated that, “By Vesting Order No. 126 the Alien Property 
Custodian became owner of the claim to just compensation arising 
from the requisition of the ‘Arauca’ * * *.” It is clear, therefore, 
that payment of the claim is required to be made to the Attorney 
General unless the obligation is or will be barred by the pendihg 
treaty under which the Hamburg-American Line would be precluded 
from asserting any such claim against the United States. 

By virtue of vesting orders such as issued in this case, “the Cus- 
todian succeeds to all the rights in the property to which the enemy is 
entitled as completely as if by conveyance, transfer or assignment.” 
Commercial Trust Co. v. Miller, 262 U.S. 51,56. By the same token. 
at the time of issuance of such orders the owner of the property is 
divested “completely” of “all right, title and interest in the [prop- 
erty].” The Antoinetta, 49 F. Supp. 148, affirmed 153 F. 2d 138, 
certiorari denied 328 U.S. 863, rehearing denied 329 U.S. 820. “All 
rights naturally include obligations for payment of money to the 
enemy alien, even though. such payments might not become due until 
a later date and even though never in fact paid.” Wutzenbecher v. 
Ballard, 16 F. 2d 178, affirmed 16 F. 2d 174, certiorari denied 273 
U.S. 766. 

As was stated by the United States Supreme Court in the case of 
United States v. Deutsche Bank, 300 U. 8. 115, at page 121: 

* * * As the taking left in enemy owners no beneficial right to, or interest in, 
the property, the United States did not take or hold as trustee for their benefit. 

* * * To the extent that the argument rests upon the assumption that the 
taking did not divest enemy owners of every right or that the United States did 


nor acquire absolute title, it is fallacious and need not be noticed. [Italics 
supplied. ] 


Furthermore, it has been held that “the consequences of an executed 
vesting crder of the Custodian cannot be frustrated or delayed by 
withholding delivery of the accused property from him.” A vehler v. 
Clark, 170 F. 2d 779, 782. 

It follews that, since the orders issued in this case divested the owner 
of the vessel of all beneficial interest in and right to control or enforce 
the claim for just compensation, neither the owner nor the German 
Government acting in its behalf could thereafter do anything to 
either benefit or prejudice the rights of the Custodian or the Attorney 
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General with respect to the claim: Thus, it is concluded that the 
pending treaty, if ratified, would be ineffectual to modify such rights. 

In Application of Miller, 288 F. 760, which was a somewhat similar 
World War I case except that the party in possession of the property 
demanded was a private individual rather than another Government 
agency, the court stated on page 767 : 

The effect of the demands made, even though they have not been complied with 
by the executors, is not involved in any doubt or uncertainty. This court had 
occasion to consider the effect of such uncomplied with demands in Re Miller, 
281 Fed. 764. We held in that case that a demand validly made by the Custodian 
operated at once as a seizure of the property demanded, notwithstanding the 
failure of those upon whom the demand was made to comply with its terms ; and 
we also held in that case that the subsequent proceeding in the District Court 
which the Custodian is compelled to bring in cases in which a demand is not 
complied with is not a proceeding to make a seizure, but only one to enforce a 
seizure which was already effected by the demand. That being so, the rights of 
the Custodian to the possession of the property included in the demands must be 
adjudged as of the date when the demands are made; and in the instant case at 
the time of the demands the war between the United States and Germany was 


still being carried on, and the Trading with the Enemy Act was in full operation 
and effect. 


See also Miller v. Camp, 280 F. 520, affirmed 286 F. 525; and Jn Re 
Bendit’s Will, 212 N. Y. S. 526, holding in effect that the Joint Resolu- 
tion of July 2, 1921, 42 Stat. 105, terminating the war with Germany 
and Austria-Hungary did not affect the right of the Alien Property 
Custodian to take and hold property. 

Accordingly, no objection is perceived to processing a new voucher 
for the deposit of just compensation for the vessel, without including 
reference to the subject Convention. 

The voucher transmitted with your submission is returned herewith. 


[B-119867] 


Pay — Retired — Annuities for Dependents — Uniformed 
Services Contingency Option Act, 1953—Combined Annui- 
ties in Excess of Statutory Limitation 


A Navy Fleet Reservist who executed a form for election of options under the 
Uniformed Services Contingency Option Act of 1953 in order to provide survivor- 
ship annuities for wife and children, the combined amounts of which exceeded 
the limitation fixed in the act, and who died before he was able to sign a new set 
of election forms, may be considered to have intended to provide the maximum 
annuity authorized to be paid wife and children under the options selected. 

Acting Comptroller General Weitzel to Commander E. J. Beasley, 


Department of the Navy, July 22, 1954: 


Reference is made to your letter of February 19, 1954, XR: HA: ak 
L16-4/1, transmitted here by letter of April 27, 1954, from the Office 
of the Judge Advocate General, Department of the Navy, requesting 
a decision as to whether under the facts and circumstances set forth 
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in your letter, the execution by Borden E. Wolf of a form (NavPers 
591A) for election of options under the Uniformed Services Con- 
tingency Option Act of 1953 can be accepted as an election of the max- 
imum benefits of options 1 and 2, each with option 4 and at one-fourth 
of reduced retired pay. 

It appears that Borden E. Wolf, 359 69 50, ADEC, USNFR, ex- 
ecuted the form on December 2, 1953, to provide an annuity for his 
dependents—wife and three children under eighteen years of age 
by electing to receive reduced retired pay, in accordance with the pro- 
visions of section 4 of the Uniformed Services Contingency Option 
Act of 1953, 67 Stat. 501, 502-503. Under the said section 4, an active 
or retired member may elect one or more of the annuities, payable 
under the act, in such amount, expressed as a percentage of the re- 
duced amount of his retired pay, as he may specify at the time of elec- 
tion, in amounts equal to one-half, one-quarter or one-eighth of the re- 
duced amount of his retired pay, four options being provided for in 
the respective subsections 1 to 4 of section 4, with a proviso that in no 
case may the combined amounts of the annuities selected exceed 50 per 
centum of the amount of the member’s reduced retired pay. Under 
option 1, Mr. Wolf designated an annuity of “14 of my reduced re- 
tired pay payable to or on behalf of my widow until her remarriage or 
death” ; under option 2, he designated an annuity of “14 of my reduced 
retired pay payable to or on behalf of my surviving child or children 
unmarried and under 18 years of age and surviving child or children 
unmarried and over 18 years of age incapable of self-support because 
of being mentally or physically incapacitated”; and under option 4, 
he indicated his desire that this option be combined with options 1 
and 2, said option 4 providing that no further deductions were to be 
made from the member’s retired pay commencing with the first day 
of the month following that in which there is no beneficiary eligible 
to receive an annuity upon his death. In view of the fact that Mr. 
Wolf elected a combination of options 1 and 2, with one-half of his 
reduced retired (or retainer) pay to be paid to his surviving widow 
upon his death (option 1) and one-half of such pay to be paid to his 
child or children under conditions as indicated (option 2) and since 
the combined annuities under the act cannot exceed 50 per centum of 
his reduced retired pay, the Cleveland Field Branch, Bureau of Sup- 
plies and Accounts, advised him by letter dated December 22, 1953, of 
the limitation as to combined annuities and furnished him the rates 
of the monthly annuities, based on the maximum of one-fourth each 
under options 1 and 2 combined with option 4, it being the opinion of 
that office that he was interested in the maximum annuity to be paid 
under options 14 and 2-4. Also, he was advised to complete a new 
set of election forms which were transmitted with the letter of Decem- 
ber 22d. However, it appears that when Mr. Wolf received the new 
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set of election forms, he was seriously ill and never was able to sign 
the papers. It isshown that he died on January 4, 1954. 

It is clear that Mr. Wolf intended to elect under the act not only 
because he executed a form provided for that purpose but also be- 
cause he accompanied his election with a check for $37.53 payable 
to the Treasurer of the United States, more than twice the maximum 
amount required for the first month reduction from his retired pay. 
It appears equally clear that he intended to provide annuities for 
his eligible surviving children as well as his widow—the share to be 
paid to the children to be the same as that to be paid to the widow— 
rather than to provide for an annuity on some other authorized basis. 
Since he checked in the appropriate squares the maximum annuity 
that could be paid under either option 1 or option 2, plus option 4, 
it reasonably may be concluded that he intended to provide for the 
maximum annuity which was authorized to be paid under options 
1-4 and 2-4. Accordingly, an annuity may be paid to his surviving 
widow and children on the basis of one-fourth of the reduced pay 
under options 1 and 2, each with option 4. 


[B-120256] 


Allowances and Differentials—Living Quarters Allowance— 
At Family Rate 


Employee stationed in foreign country whose dependent mother and brother 
were foreign nationals is entitled to quarters allowance at “with family” rate 
under paragraph 215c of the Standardized Regulations (Government Civilians, 
Foreign Areas) which limited the American nationality requirement to depend- 
ents of employee’s spouse, even though the State Department intended such re- 
quirement to be applicable to dependents of both employee and spouse. 


Acting Comptroller General Weitzel to M. Lillian Ruppert, Depart- 
ment of Labor, July 22, 1954: 


Reference is made to your letter of May 26, 1954, BRC, requesting 
a decision as to whether the voucher therewith transmitted may be 
certified for payment to Miss Beatriz E. Provencio, or must be ap- 
plied against her indebtedness to the United States, if any, under 
the facts stated in your submission. The voucher represents com- 
pensation for March 1, 1954, at $3,175 per annum plus quarters allow- 
ance “without family.” 

You state that prior to her entrance on duty in your Mexico office, 
Miss Provencio had been employed by the Department of Agriculture 
in Mexico, receiving quarters allowances on a “with family” basis 
for a dependent mother and student brother under age who was 50 
percent dependent upon her for support. Both dependents are 
Mexican nationals. On August 30, 1951, she entered on duty in 
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your Mexico City office, and the quarters allowance “with family” 
was authorized on the basis of the Standardized Regulations, which 
you state “appeared to imply that parents, brothers and sisters of 
the spouse only must be American nationals.” In January 1954, 
your representative in Mexico was informally advised that the de- 
pendents of the employee, as well as of the spouse, must be American 
nationals in order for the employee to be eligible to receive quarters 
illowance. Effective January 17, 1954, Miss Provencio’s quarters 
allowance was reduced to “without family” status pending clarifica- 
tion of the regulations as written. The Department of State infor- 
mally advised your office that the intent of the regulations was that 
the dependents of employees as well as of the spouse must be American 
nationals. From August 30, 1951 through January 16, 1954, Miss 
Provencio received a total of $1,651.06 for quarters allowance on the 
“with family” basis whereas on the “without family” basis the quar- 
ters allowance would have been $1,435.28, a difference of $215.78. 

Prior to March 13, 1954, and during the period involved in the pay- 
ments of the quarters allowance “with family” to Miss Provencio, 
paragraph 215c, subparagraphs 3 and 4, of the Standardized Regula- 
tions (Government Civilians, Foreign Areas) provided as follows: 

(3) Parents (including step-parents and adoptive parents) of the employee, 
or of the spouse when such parents are American nationals, who are 50 percent 
o1 more dependent upon the employee for support. 

(4) Sisters and brothers (including step-sisters, step-brothers, adoptive sisters 
and adoptive brothers) of the employee, or of the spouse when such sisters and 
brothers are American nationals, who are 50 percent or more dependent upon 
the employee for support and who are unmarried and under twenty-one years of 


age or physically or mentally incapable of supporting themselves regardless of 
age. 


On March 13, 1954, the Department of State amended the above 
regulations by changing the punctuation, so that the foregoing para- 
graphs now read as follows: 


(3) Parents (including step-parents and adoptive parents) of the employee or 
ot the spouse, when such parents are American nationals, who are 50 percent or 
more dependent upon the employee for support. 

(4) Sisters and brothers (including step-sisters, step-brothers, adoptive sisters 
and adoptive brothers) of the employee or of the spouse, when such sisters and 
brothers are American nationals, who are 50 percent or more dependent upon 
the employee for support and who are unmarried and under twenty-one years of 
age or physically or mentally incapable of supporting themselves regardless of 
age. 


Irrespective of what meaning the Department of State intended to 
convey by the regulation as punctuated prior to March 13, 1954, the 
regulation is not viewed as having required that the parents or brothers 
of the employee be American nationals, such requirement being ap- 
plicable only to relatives of the spouse. Accordingly, the payments to 
Miss Provencio of a quarters allowance on “with family” basis during 
the period August 30, 1951 through January 16, 1954, was in accord- 
auce with the regulations, notwithstanding that her dependent rela- 
tives were not American nationals. 
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The voucher is returned herewith and, in the absence of other ob- 
jection, may be certitied for payment to Miss Provencio, 


[B-119766] 


Fees—Procurement of Government Business—Statutory 
Restriction—Military, Naval Orders Placed Under Federal 
Supply Schedule Contracts 


The “gratuities” clause prescribed by section 626 of the Department of Defense 
Appropriation Act of 1954, which gives the Government the right to terminate 
a contract if the Secretary of the Military Department concerned finds that the 
contractor offered a gratuity to a Federal officer or employee in order to obtain 
the contract, need not be included in orders placed by the military departments 
under Federal Supply Schedule contracts and area utility contracts negotiated 
by the General Services Administration, unless the use of such contracts is op- 
tional with the military departments. 


Acting Comptroller General Weitzel to the Administrator, General 
Services Administration, July 23, 1954: 


Reference is made to your letter of April 19, 1954, requesting a de- 
cision as to whether the “Gratuities” clause, prescribed by section 62¢ 
of the Department of Defense Appropriation Act of 1954, 67 Stat 
354, Public Law 179, approved August 1, 1953, need be included in 
Federal Supply Schedule and “area” utilities contracts entered into by 
your agency, or in individual orders issued by the Defense Depart- 
ment activities under such contracts. 

The section reads as follows: 


No part of any money appropriated to the Department of Defense for the cur- 
rent fiscal year shall be expended under any contract (other than a contract for 
personal services) eiftered into after the enactment of this Act unless such con- 
tract provides— 

(1) that the Government may, by written notice to the contractor, terminate 
the right of such contractor to proceed under such contract if it is found, after 
notice and hearing, by the Secretary of the military department with which 
the contract is made, or his designee, that gratuities (in the form of entertain- 
ment, gifts, or otherwise) were offered or given by such contractor, or any 
agent or representative of such contractor, to any officer or employee of the 
Government with a view toward securing a contract or securing favorable 
treatment with respect to the awarding or amending, or the making of any de- 
terminations with respect to the performing, of such contract: Provided, That 
the existence of the facts upon which such Secretary makes such findings shall 
be in issue and may be reviewed in any competent court, 

(2) that in the event any such contract is so terminated the Government shall 
be entitled, (A) to pursue the same remedies against the contractor as it could 
pursue in the event of a breach of the contract by the contractor, and (B) as a 
penalty in addition to any other damages to which it may be entitled by law, to 
exemplary damages in an amount not less than three nor more than ten times 
(as determined by the Secretary or his designee) the costs incurred by any 
such contractor in providing any such gratuities to any such officer or employee. 


The only explanatory statement found in the legislative record of 
the section referred to, which was originally enacted as section 631 of 
the Department of Defense Appropriation Act of 1952, 67 Stat. 355, 
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is the following, from the Senate Committee Report (S. Rep. No. 
730, 82d Congress, 1st Session) : 

The committee has noted with concern the disclosure of evidence indicating 
that officials in the Military Department who could influence the awarding of 
contracts have received various types of gratuities from contractors or agents of 
contractors seeking Government business. In an attempt to check this practice, 
the committee has introduced a new section 631 to the bill which would give the 
Government certain discretionary power to terminate contracts if the secretary 
of the department concerned finds that any gratuity has been offered by a con- 
tractor, or his representative, to a Federal employee or officer with a view to- 
ward securing a contract or securing favorable treatment with respect to the 
awarding or amending, or the making of any determinations with respect to the 
performing of such contract. Penalties are also provided in the new section 
against the contractor. 

In premising the requirement of the “gratuities” clause upon evi- 
dence of gratuities received by officials of the military departments, 
and in referring in the body of subsection (1) to “the Secretary of the 
military department with which the contract is made,” the Congress 
indicated that it was undertaking to deal specifically with contracts 
the making of which was under the control of officials of the military 
departments. So, while it is possible to construe the language, “that 
gratuities * * * were offered or given * * * to any officer or em- 
ployee of the Government” as embracing officers or employees of other 
departments or agencies, this would not in itself justify a broad in- 
terpretation of the clause as applying to contracts the making of 
which is not under the control of the military officials. Having re- 
gard to the evil sought to be remedied, the means chosen to that end, 
and the punitive nature of the sanctions created by subsection (2) (B), 
I do not feel that the prescribed clause is required by the section under 
consideration to be included in contractes the award of which is not 
subject to the exercise of discretion or choice by officers or employees 
of the military departments. 

Accordingly, with respect to orders placed by the military depart- 
ments under Federal Supply Schedule contracts and area utility con- 
tracts negotiated by your agency, and which are obligatory upon the 
military departments, no question will be raised by this Office as to 
the propriety of payments made from Defense Department appro- 
priations because of the omission from such orders or contracts of 
the “gratuities” clause. 

However, as to orders or contracts of the military departments 
placed under such contracts as are made by your agency, where the use 
thereof is optional with those departments, it appears that the intent 
of the enactment would require inclusion of the clause in question in 
the order or contract. Whether in such cases the original contract of 
your Administration should include a statement to the effect that the 
clause would be required in orders or contracts placed by any of the 
Defense agencies, or leave the inclusion of the clause in each individual 
agreement as a matter for negotiation between the parties—which 
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would in effect leave the contractor under no obligation to accept 


orders from such departments—appears to be a matter for determina- 
tion by you and those agencies. 


[B-119994] 


Contracts—Default—Replacement Contracts—Excess Costs 
Computation—Total Price v. Cost of Individual Items 


Defaulting contractor who failed to deliver two items which were obtained from 
two sources, one of which was less than contract price, and the other in excess 
thereof, is liable for excess costs computed on basis of cost to the Government as 
to the contract price as a whole and not on the individual items concerned. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
July 26, 1954: 


Reference is made to letter dated May 4, 1954, from the Under Sec- 
retary of the Army, transmitting the case of the Sossner Tool & Ma- 
chine Works, 161 Grand Street, New York 13, New York. The case 
involves a default by that concern under contract No. DA-30-144- 
ORD-2596, dated December 3, 1951, and a decision is requested as to 
whether the liability of such defaulting contractor for excess costs 
should be computed on the basis of cost to the Government as to in- 
dividual items concerned, or as to the contract price as a whole. 

The record indicates that under the contract the Sossner Tool & 
Machine Works agreed to furnish to the Government a quantity of 
gages characterized by the classification of seven items of varying de- 
grees, all of which were delivered except items six and seven. Asa 
result of the default, the contract was terminated and the gages were 
procured elsewhere. The supplies required by item seven were pur- 
chased at a saving of $642, while the subsequent repurchase of supplies 
under item six was effected at an excess cost of $594. 

Paragraph 11 (c) of the General Provisions which became a part 
of the contract provides, in pertinent part, as follows: 

In the event the Government terminates this contract in whole or in part as 
provided in paragraph (a) of this clause, the Government may procure, upon 
such terms and in such manner as the Contracting Officer may deem appro- 
priate, supplies or services similar to those so terminated, and the Contractor 


shall be liable to the Government for any excess costs for such similar supplies 
or services, * * * . [Italics supplied.] 


As was pointed out in Office decision dated January 21, 1953, 
B-111661, published in 32 Comp. Gen. 328, referred to in the Under 
Secretary’s letter, the foregoing provision contemplated that, in the 
event of a failure to perform, the defaulting contractor would stand 
liable for whatever excess cost might be occasioned the Government 
in the procurement of supplies similar to those covered by the con- 
tract. As was stated there, notwithstanding the fact that it became 
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necessary to award replacement contracts to different firms, the party 
injured by a breach of contract is entitled only to fair and just com- 
pensation commensurate with the loss sustained. There is nothing 
in the present case to warrant or justify a departure from the rule 
applied in that decision. Hence, there is perceived no legal basis for 
computing the damages or excess costs from the default under the in- 
stant contract except on the contract as a whole. 


[B-120544] 


Appropriations—Reimbursement—Security Guard Service 


Under the provisions of the Federal Property and Administrative Services Act 
of 1949, specific appropriation is made to the General Services Administration, 
Public Buildings Service, for carrying out the function of protecting public 
buildings and property, and therefore, appropriations of the Department of Ag: 
riculture, not specifically made available therefor, may not be used to reimburse 
the General Services Administration for special guard service furnished the De- 
partment of Agriculture in connection with the issuance of crop reports. 

Acting Comptroller General Weitzel to Secretary of Agriculture, 
July 26, 1954: 

Reference is made to letter of June 23, 1954, from the Administra- 
tive Assistant Secretary, Department of Agriculture, requesting a de- 
cision as to whether the appropriation under the heading, “Bureau of 
Agricultural Economics,” in the Department of Agriculture Appro- 
priation Act, 1954, Public Law 156, 83d Congress, 67 Stat. 205, and 
the appropriation under the heading, “Agricultural Marketing Serv- 
ice,” in the Department of Agriculture and Farm Credit Adminis- 
tration Appropriation Act, 1955, Public Law 437, 83d Congress, 68 
Stat. 313, may be used to reimburse the General Services Administra- 
tion for special guard service furnished in connection with the crop 
reports issued at least each month by the Crop Reporting Board under 
the act of March 4, 1909, as amended, 7 U.S. C. 411a. 

It is stated in the letter of June 23 that since the passage of the 
cited act of March 4, 1909, the preparation of crop reports has been 
done under conditions designed to prevent the premature disclosure 
of the information contained in the reports and one of the steps taken 
has been the stationing of guards at the entrances to the room where 
the reports are prepared. While the Department of Agriculture 
originally furnished this guard service, the guards and applicable 
funds were transferted to the National Park Service, Department of 
the Interior, by Executive Order No. 6166; then to the Public Build- 
ings Management Branch, Federal Works Agency, under Reorganiza- 
tion Plan 1 of 1939 (5 U. S. C. 133t) ; and finally to the General Serv- 
ices Administration in accordance with the provisions of the Federal 
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Property and Administrative Services Act of 1949, 63 Stat. 377, Pub- 
lic Law 152, 81st Congress. Under these authorities, the guard service 
has been furnished continuously to the Department of Agriculture 
without reimbursement and no funds for this purpose were specifi- 
cally included in the budget of your Department for the fiscal years 
1954 and 1955. 

However, the General Services Administration has requested your 
Department to reimburse it for this guard service beginning as of 
January 1, 1954. The General Accounting Office is not aware of what, 
if any, basis there could be for charging the cost of this guard service 
to one appropriation for the first half of the fiscal year 1954 and to 
another appropriation for the second half of the same fiscal year. 
Obviously, one appropriation should be available to the exclusion of 
all others and the question here is as to which one is available. 

The appropriations, “Operating expenses, Public Buildings Serv- 
ice,” under the heading “General Services Administration,” cortained 
in the First Independent Offices Appropriation Act, 1954, 67 Stat. 
502, and in the Independent Offices Appropriation Act, 1955, 68 Stat. 
280, provide specifically “For necessary expenses of real property 
management and related activities as provided by law * * *.” The 
legislative histories of these appropriations clearly show that amounts 
were budgeted and appropriated under these appropriations for the 
protection of buildings and property. While not specifically so stated, 
there appears no doubt that the guard service here involved is be‘ng 
furnished in a building under the control of the General Services 
Administration and that it is the responsibility of the Public Building 
Service to maintain and operate such building. 

It is a well estublished rule that a specific appropriation for a par- 
ticular object precludes the use of a more general appropriation there- 
for even though the general appropriation might have been available 
for such use in the absence of the specific appropriation (20 Comp. 
Gen. 739; 18 id. 1013; 17 id. 23; id. 89; id. 974) and, since the referred 
to appropriations to the Department of Agriculture are not specifically 
available for guard services nor were any amounts therefor budgeted 
under those appropriations, such rule is decisive of the question 
presented. 

Moreover, it was held in Office decision of August 23, 1949, B-87255, 
to a certifying officer of the United States Civil Service Commission, 
that the costs incurred by the Public Buildings Administra‘ ion (now 
Public Buildings Service) in furnishing security guard service to the 
Civil Service Commission was chargeable to the proper appropriation 
of that Administration and that there was no authority of law for 
reimbursing such appropriation from any appropriation of the Civil 
Service Commission not specifically available therefor. That de- 
cision, which was reconsidered at the request of the Admini-trator, 
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General Services Administration, was affirmed in Office decision of 
October 18, 1949, B-87255, to him, and clearly would be applicable 
in the instant matter. 

Accordingly, the cited appropriations to the Department of Agri- 
culture may not be used to reimburse the General Services Adminis- 
tration for special guard service furnished in connection with the crop 
reports issued by the Crop Reporting Board. 


[B-119941] 


Traveling Expenses—Fares—Lowest First Class Limita- 
tion—Superior Accommodations 


Paragraph 13 of the Standardized Government Travel Regulations limits the 
reimbursement for night traveling expenses to the cost of a standard lower 
berth, except when unavailable or when superior accommodations are necessary 
for security reasons, and therefore an employee who obtains private, superior 
accommodations while traveling to an assignment which requires preparatory 
work en route, may not be reimbursed the excess costs, even though privacy 
is essential to the proper performance of his duties. 


Acting Comptroller General Weitzel to the Attorney General, July 
27, 1954: 


Reference is made to letter of May 3, 1954, file A3, from the Ad- 
ministrative Assistant Attorney General, requesting decision whether 
the voucher transmitted therewith, in favor of Mr. S. Dee Hanson, 
an attorney with the Tax Division of the Department of Justice, may 
be paid under the facts and circumstances hereinafter related. 

The voucher, in the amount of $17.48, involves a reclaim of the ad- 
ditional costs administratively disallowed for the use of Pullman 
accommodations superior to the lowest first-class accommodations in 
traveling from Washington, D. C., to Denver, Colorado, during Jan- 
uary 1954, for the purpose of handling several Federal tax cases before 
the Court of Appeals for the 10th Circuit in Denver. 

The use by Mr. Hanson of superior Pullman accommodations, room- 
ette and bedroom, in traveling to the judicial hearings is explained as 
having been necessary to obtain the privacy required for the proper 
review and study of the cases set for hearing—circumstances making 
necessary the utilization of the entire travel time for the final pre- 
paratory work. It further appears that situations similar to that here 
involved, necessitating the use of superior Pullman accommodations, 
are not uncommon in the performance of the function of the Tax Di- 
vision; and the view is advanced that the claim of Mr. Hanson, and 
similar claims, should be allowed under the provisions of paragraph 
2 of the Standardized Government Travel Regulations generally de- 
fining reimbursable traveling expenses. 
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Section 10 of the act of March 3, 1933, 47 Stat. 1516, an economy 
measure, as amended by section 6 of the Administrative Expenses Act 
of 1946, 60 Stat. 806, reads as follows: 

Whenever by or under authority of law actual expenses for transportation may 
be allowed, such allowances shall not exceed the lowest first-class rate by the 
transportation facility used in such transportation unless it is certified, in ac- 
cordance with regulations prescribed by the President, that lowest first-class 
accommodations are not available or that use of a compartment or such other 
accommodations as may be authorized or approved by the head of the agency 


concerned or such subordinates as he may designate, is required for purposes of 
security. 


Regulations supplementing section 10 of the act of 1933, as amended, 
are contained in paragraph 13 of the Standardized Government Travel 
Regulations. Subparagraph a (1) of the latter, relative to train ac- 
commodations, prescribes the use of a standard lower berth when 
night travel is involved and, also, provides for the use of superior 
accommodations in the two instances authorized by section 10 of the 
act of 1933, namely, (1) when lower berths are not available, and 
(2) when such accommodations are necessary for security reasons. 
Paragraph 2 of the Standardized Government Travel Regulations, 
mentioned above, limits the scope of reimbursable traveling expenses 
“to those expenses essential to the transacting of the official business.” 
Apparently the view is entertained that paragraphs 2 and 13 of the 
regulations are in conflict. However, upon their being read to- 
gether, the one setting forth of a general concept of reimbursable trav- 
eling expenses, the other being specific as to the travel accommoda- 
tions to be used, the conclusion is inescapable that paragraph 13 merely 
augments, or defines, the concept of reimbursable expenses of para- 
graph 2 in its application to travel accommodations. 

While it is recognized that the claim of Mr. Hanson is not without 
merit, the provisions of section 10 of the act of 1933 and the regula- 
tions contained in paragraph 13 of the Standardized Government 
Travel Regulations are clear and specific and may not be enlarged by 
construction. Hence, you are advised that the claim of Mr. Hanson, 
and similar claims not within the purview of either of the two excep- 
tions contained in section 10 of the act of 1933, are not for allowance. 
See 33 Comp. Gen. 222; B-80637, January 10, 1949. 

The voucher is returned herewith. 


[B-118133] 


Storage—Household Effects—Military, Naval, Etc., Person- 
nel—Not Incident to Transportation 


There is no authority in section 303 (c) of the Career Compensation Act of 1949, 
or in the regulations promulgated thereunder, to obligate Government funds for 
temporary commercial storage of household effects of members of the uniformed 
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services where the sole movement of the effects incident to an ordered change of 
station is from residence to local storage, and exceptions taken to payments for 
such storage will be continued, notwithstanding shipping officers and individuals 
who procured the commercial storage acted in good faith and in compliance with 
the administrative interpretation of the regulations, 

Acting Comptroller General Weitzel to Captain James M. Weidner, 


United States Marine Corps, July 28, 1954: 


There has been received by first endorsement dated December 16, 
1953, your letter of November 30, 1953, requesting a review of excep- 
tions taken by the Division of Audits of this Office to certain pay- 
ments made for storage of household effects of members of the Marine 
Corps incident to ordered changes in permanent duty stations. 

In each of the nine cases here involved the exceptions were stated 
on the basis that payment for storage of household effects is not au- 
thorized where the sole movement of the household effects incident to 
recall to active duty or other permanent change of station is from resi- 
dence to local storage. Such audit action was in accordance with the 
decision of this Office dated March 27, 1953, B-113278, 32 Comp. Gen. 
410, and previous decisions, in which it was held that paragraph 
8006-1 of the Joint Travel Regulations, issued pursuant to the author- 
ity contained in section 303 (c) of the Career Compensation Act of 
1949, 63 Stat. 814, authorizes temporary storage of household effects 
at public expense only when necessary in conjunction with one or more 
of the several stages of transportation set out in said regulations, such 
necessity to be certified to by properly designated authority having 
knowledge of the facts and circumstances under which they were 
stored. Also, that decision indicated that the circumstances under 
which the effects were stored must have been beyond the control of 
the owner of the effects and would not include, among other things, a 
mere request by an owner that his effects be placed in storage pending 
such future disposition as he may desire. See, also, decision of April 
16, 1954, B-117876, to the Secretary of the Navy, copy enclosed. 

The conclusion that the regulations in question must be interpreted 
‘as stated was based on the fundamental rule that regulations of ex- 
ecutive departments must not be inconsistent with law. The cited 
statute clearly did not authorize temporary storage as a service sep- 
«rate and distinct from transportation, but merely as an incident of 
transportation. The Joint Travel Regulations seem plainly to impose 
the same restriction. Section 8006-1, effective April 1, 1951, expressly 
provides that temporary storage will not exceed six months and must 
accrue either after pickup of the property and before dispatch of ship- 
ment from the carrier’s station at point of origin, or while shipment 
was en route, or after arrival of shipment at carrier’s destination. 
These plain restrictions in the regulations could not be varied by ad- 
ministrative interpretation, even if the language of the statute had 
been less plain. 
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It is urged that since the shipping officers and individuals who pro- 
cured the commercial storage in question acted in good faith and in 
compliance with the administrative interpretation of the regulations, 
the exceptions should be removed. The matter has been given careful 
consideration, but since there was no authority to obligate Government 
funds for storage of household effects where the sole movement of the 
effects incident to an ordered change of station is from residence to 
local storage and since the payments involved were contrary to the 
plain import of existing regulations governing the matter, you are 
advised that this office would not be warranted in allowing credit for 
such payments in the accounts of the disbursing officers concerned, 

Accordingly, the exceptions in question will be continued. 


[B-119555] 


Water Facilities Loans—Prior Lienholder’s Foreclosure 
Sale—Bid by Government to Protect Junior Water Facilities 
Mortgage 

In view of the broad authority vested in the Secretary of Agriculture by the 
Water Facilities Act the Secretary may bid on property at a prior lienholder’s 
foreclosure sale or redeem the property under State law to protect the Govern- 
ment’s junior water facilities lien if the prior lienholder forecloses under power 
of sale, provided the Secretary determines the action is proper to carry out the 
provisions of the act. 

Acting Comptroller General Weitzel to the Secretary of Agriculture, 


July 28, 1954: 


Reference is made to a letter of April 1, 1954, from the Acting 
Secretary of Agriculture, requesting in connection with the servicing 
and collection of Water Facilities loans by your Department, a 
decision as to the following two questions: 


1. Is the Secretary of Agriculture authorized to bid at a prior lienholder’s 
foreclosure sale to protect the Government’s junior Water Facilities mortgage? 

2. If the prior lienholder forecloses under power of sale, is the Secretary of 
Agriculture authorized to redeem under State law to protect the Government's 
junior Water Facilities mortgage interest? 

It appears that the loans involved are made in the seventeen western 
arid and semi-arid States under the Water Facilities Act of August 
28, 1937, 50 Stat. 869, as amended, 16 U.S. C. A. 590r-590x and 590z-5, 
and departmental regulations thereunder, 6 C. F. R. 351 and following 
sections. It is stated in the said letter that the loans are secured, in 
some instances, by first liens and in others, by junior liens. It is fur- 
ther stated that insofar as the Department has been able to determine, 
there is no Federal law which specifically authorizes anyone to bid at 
a foreclosure sale to protect the Government’s interests under either 
a first or a junior mortgage securing a Water Facilities loan, except 
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such as is given by 28 U.S. C. 2410 (c) as to first liens, by 31 U.S. C. 
195 as to execution sales, and bids at execution sales in cases handled 
by the Department of Justice; however, that in view of the broad 
provisions of the Water Facilities Act—especially sections 590s (3) 
and 590w (3)—and particularly in view of the Attorney General’s 
opinion to the Secretary of War, dated September 18, 1928, 
35 Op. Atty. Gen. 474—your Department has taken the position 
that the Secretary of Agriculture has implied authority to bid to 
protect the Government’s interest at foreclosure sales in which the 
Government is foreclosing (1) its own Water Facilities first mort- 
gage or (2) its own Water Facilities junior mortgage subject to 
an outstanding prior mortgage. It is pointed out that no advance 
of funds other than foreclosure costs is involved in cases of either 
of these types, since the Government’s bid is limited to the balance 
of the Water Facilities debt, plus foreclosure costs, or the value 
of the property—minus, in second mortgage cases, prior encum- 
brances—whichever is the lesser. It is further stated that your De- 
partment has also taken the position that redemption may be made 
under 28 U.S. C. 2410 (c), even though such action involves an advance 
of funds to pay off the prior lien and related costs. But it is pointed 
out that such limited authorities do not clear the way for the Gov- 
ernment to protect its interests as junior mortgagee by (1) bidding 
at a prior lienholder’s foreclosure sale and advancing funds to pay 
off the prior lien if the Government becomes the successful bidder, or 
(2) by redeeming under State law and advancing funds necessary to 
make redemption in cases in which the prior lienholder forecloses 
under power of sale. 

The Acting Secretary’s letter expresses the view that under the 
reasoning of the cited opinion of the Attorney General, it would ap- 
pear proper for the Secretary of Agriculture to bid at a prior lien- 
holder’s foreclosure sale to protect a junior Water Facilities lien 
with the objective of protecting the Government’s security interests, 
but that since the Attorney General’s opinion was dealing with a first 
lien case and since the acquisition of the property at a prior lien- 
holder’s sale would involve an advance of funds to pay off the prior 
lien, your Department has not felt at liberty to go that far without 
the concurrence of this Office. It is further stated that your Depart- 
ment has been constrained to some extent by the decisions of this 
Office reported in 16 Comp. Gen. 1034 and in 17 Comp. Gen. 205, 
but reference is made to decision of January 26, 1945, B-46548, as 
lending support for the proposition that the Secretary has authority 
to bid at a prior lienholder’s foreclosure sale and to redeem under 
State law property foreclosed under a power of sale. 

The cases in 16 Comp. Gen. 1034 and 17 id. 205 do not appear to 
be particularly in point. In the former, there was involved the mat- 
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ter of the purchase or discharge of senior mortgages on real or per- 
sonal property by the Federal Housing Administration as assignee 
of junior liens. The latter case involved only the question of whether 
a particular appropriation was available for the payment of due and 
unpaid taxes against private property on which there was a mortgage 
senior to a mortgage held by the Farm Credit Administration. 
Neither involved the acquisition of the property under foreclosure 
under a senior lien. Nor is the decision of January 26, 1945, B-46548, 
in point, since it related only to the disposition of tax liens on property 
under circumstances not comparable to the present situation. 

While the Water Facilities Act does not contain a provision spe- 
cifically authorizing bidding at a foreclosure sale under a first mort- 
gage on property on which the Department holds a second mortgage 
to secure a loan under the act, or for the redemption of property sold 
under a first mortgage, a foreclosure sale under a first mortgage for 
an amount insufficient to satisfy both the lien of the first mortgage 
and that of a second Water Facilities mortgage upon the same prop- 
erty necessarily would result in the loss of the right of the Govern- 
ment to resort to the security for satisfaction of the loan, and thus 
would result in the loss of the loan unless the borrower should have 
sufficient financial responsibility to enforce collection from him per- 
sonally—which in such circumstances would ordinarily seem im- 
probable. The same would be true in such a sale where a right of re- 
demption may be given by State law but such right is not exercised. 
Thus, it would appear that unless the Department may protect its 
Water Facilities loans secured by second mortgage by bidding at a first 
mortgage sale or redeeming therefrom after sale, it may lose the 
benefit of the security for a loan and a loss to the Government may 
result. 

Section 2, paragraph 3, of the Water Facilities Act, 50 Stat. 869, 16 
U.S. C. 590s (3), authorizes the Secretary of Agriculture to furnish 
financial or other aid to any agency, governmental or otherwise, or 
any person, subject to such conditions as he may deem necessary for 
the purposes of the act. Section 6, paragraph 3, 50 Stat. 869, 16 
U.S. C. 590w (3), authorizes him to perform such acts and prescribe 
such rules and regulations as he may deem proper to carry out its 
provisions. Funds are currently appropriated, 67 Stat. 219, 68 Stat. 
311, for necessary expenses of carrying out the provisions of the Water 
Facilities Act. Under the general rule of appropriation construction, 
an express statutory provision is not required for every item of ex- 
penditure but an appropriation in general terms is available for 
expenses necessary to accomplish the purpose except as to expendi- 
tures in contravention of some statutory provision or for which an- 
other appropriation is more specifically available. 17 Comp. Gen. 
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636 ; 29 id. 419; 32 id. 360. No more specific appropriation appears 
available for the expenditures which would here be made. Also, 
while the acquisition of the property through bidding at the fore- 
closure sale or by redemption after foreclosure of a prior lien under 
a power of sale will result in the lands being acquired by the Govern- 
ment and hence some question arises as to whether such acquisitions 
would not contravene section 3736 of the Revised Statutes, 41 U.S. C. 
14, which forbids the purchase of land on account of the United States 
except under a law authorizing such a purchase, that section has been 
held not to prevent the acquisition of lands or interests in lands where 
acquired as security for a debt held by the Government or the usual 
means of effecting collection by resort to security. Neilson v. Lagow, 
12 How. 98, 35 Op. Atty. Gen. 474. Also, it is understood that junior 
lienholders generally bid or have the right to bid at foreclosure sales 
of prior mortgagees and, where privileged to redeem under State law 
after a prior lienholder forecloses under a power of sale, often do so 
and that therefore such actions properly may be regarded as a means 
of effecting collections through such security. 

Accordingly, in view of the broad authority vested in the Secretary 
of Agriculture to perform such acts as he may deem proper to carry 
out the Water Facilities Act and since appropriated funds appear to 
be available-for carrying out such act, this Office perceives no legal 
objection to his bidding at a prior lienholder’s foreclosure sale or his 
redeeming under State law, if the prior lienholder forecloses under 
power of sale, to protect the Government's junior Water Facilities lien 
provided he determines such action is proper to carry out the Water 
Facilities Act. Therefore, the two questions set forth in the Acting 
Secretary’s letter are answered in the affirmative. 


[B-68973] 


Foreign Service Officers—Government Agency Assign- 
ments—United States Mission to United Nations 


Assignment of a Foreign Service officer to the United States Mission to the 
United Nations may now be regarded as assignment to Government agency 
within meaning of section 571 (a) of Foreign Service Act of 1946, which pro- 
vides for assignments of permanent nature as distinguished from assignments 
of officers to duty with International conferences, congresses and gatherings 
under provisions of section 574 of act, and therefore Foreign Service officers may 
be assigned to the United States Mission to the United Nations for four years 
and at the compensation of the assigned position as authorized by section 571 of 
the act. 27 Comp. Gen. 208 amplified. 


Acting Comptroller General Fisher to the Secretary of State, July 
29, 1954: 


Reference is made to letter dated July 11, 1954, from the Under 
Secretary of State for Administration, requesting review of Office de- 
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cision of October 14, 1947, B-68973, 27 Comp. Gen. 208, for the pur- 
pose of permitting Foreign Service officers assigned to the United 
States Mission to the United Nations to be compensated on the same 
basis as when assigned to duty in a Government agency in accordancs 
with sections 571 (a) and 571 (d) of the Foreign Service Act of 1946, 
60 Stat. 1011 (22 U.S.C. 961). 

It is stated that the United States Representative to the United 
Nations is desirous of assigning certain selected Foreign Service Of- 
ficers in classes 3, 4, and 5, to positions on his staff which are now 
classifled as General Schedule positions in grades usually ranging 
from GS-13 to GS-15. Sections 571 (a) and 571 (d) of the Foreign 
Service Act of 1946 provide for the assignment of officers and em- 
ployees of the Foreign Service for duty in any Government agency for 
a period of four years and requires the payment of any difference in 
salary if the salary of the position to which the officer or employee is 
assigned is higher than his existing Foreign Service salary. 

In the referred to decision of October 14, 1947, it was concluded that 
the assignment of a Foreign Service officer to the United States Mis- 
sion could be viewed as not constituting an assignment to a Govern- 
ment agency under section 571 (a) of the Foreign Service Act, but as 
coming within the purview of section 574, 60 Stat. 1012, of the act 
providing for assignment or detail of Foreign Service officers or em- 
ployees to duty with international conferences, congresses and gather- 
ings “including those whose place of meeting is in the continental 
Dnited States.” 

When the decision of October 14, 1947, was rendered the United 
Nations had only been in existence approximately two years and it 
was assumed at that time that the assignments of any Foreign Service 
officers or employees to duty with the United States Mission would 
be for intermittent periods of relatively short duration. By reason of 
that assumption section 574 of the Foreign Service Act dealing with 
international conferences and congresses was deemed applicable rather 
than section 571 (a). However, since that time the duties of the em- 
ployees attached to the United States Mission have become crystal- 
lized, and it now appears that there is a need for assignments of a more 
permanent nature. Moreover, as pointed out by the Under Secretary 
in his letter of July 11, while the functions of the United States Mis- 
sion are essentially diplomatic in nature, they do not differ in any 
material respect from those normally administered by a Government 
department or agency. 

Accordingly, this Office will offer no objection to a determination 
by the Department that the assignments of Foreign Service officers or 
employees to the United States Mission to the United Nations are 
assignments to a Government agency within the meaning of section 
571 (a) of the Foreign Service Act of 1946. 
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[B-119524] 


Traveling Expenses—Transfers—Resignation; Certifying 
Officers—Relief—Error Detection Requirement 


An employee who traveled to a temporary duty station under orders for on-the- 
job training and who resigned the day following arrival did not perform travel 
essential to the assigned official duties as required by the Standardized Gov- 
ernment Travel Regulations so as to be entitled to reimbursement for such travel. 


A certifying officer who certified for payment a travel expense voucher which 
showed that the issuance of the transportation requests was not proper had ac- 
tual notice of the excess costs of the transportation, and therefore such officer 
may not be granted relief under the certifying officers relief provisions of the 
act of December 29, 1941. 

Acting Comptroller General Weitzel to A. J. Delfield, Department 


of Agriculture, July 29, 1954: 


Reference is made to your letter of March 30, 1954, relative to audit 
exception of this Office dated December 15, 1953, stated against you as 
authorized certifying officer, Bureau of Animal Industry, Depart- 
ment of Agriculture, incident to an improper payment of traveling 
expenses on a voucher certified by you. . 

The exception was stated against voucher No. 181722, October, 1952, 
account of Paul D. Banning, in the amount of $44.85, representing 
the cost of round trip travel by air, $29.10, and 214 days’ per diem, 
$15.75, incurred by John E. Quatroche, Veterinarian, in traveling 
from Marianna to Jacksonville, Florida, and return, for the purpose 
of one week’s one-the-job training at the Brucellosis Laboratory. 
The basis for the exception is that such travel is considered as per- 
sonal to the employee; that, therefore, the cost thereof is not charge- 
able to public funds. 

As set forth in office memorandum dated September 29, 1952. from 
T. H. Applewhite, Veterinarian in Charge, Jacksonville, Florida, to 
the Chief, Bureau of Animal Industry, Washington, D. C., bearing 
Subject designation: “Exigency Statement,” attached to the voucher 
certified by you, the factual circumstances of the travel are as follows: 


Dr. John E. Quatroche was appointed as a Veterinary Livestock Inspector 
GS-7, effective August 1, 1952. He was instructed to come to Jacksonville on 
September 1 for one week’s on-the-job training at the Brucellosis Laboratory 
It was planned to assign a Government car to Dr. Quatroche while he was in 
Jacksonville [sic] and he was to drive it back to Marianna, his official station. 

On September 1, Dr. Quatroche reported to the Brucellosis Laboratory in 
Jacksonville and on September 2 we received a letter from him, stating that he 
wished to resign to enter private practice. This was the first information re- 
ceived by this office and his immediate supervisor had no knowledge of his in- 
tentions before he came to Jacksonville. Upon receipt of this letter, we saw no 
need for him to remain here for further training or of assigning a Government 
ear to him, so another Government transportation request was issued for his 
return transportation. 


In your letter you contend that “If the travel was properly author- 
ized and performed, it appears that payment of the costs also would 
be proper,” and it is requested that you be relieved of the charges. 
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Paragraph 2 of the Standardized Government Travel Regulations, 
as amended, under which travel expenses such as involved here are 
authorized to be paid, provides: 


2. Reimbursable expenses.—Traveling expenses which will be reimbursed are 
confined to those expenses essential to the transacting of the official business. 


In decision of December 8, 1952, 32 Comp. Gen. 280, it was held 
(quoting from the syllabus) : 

While section 1 of the Administrative Expenses Act of 1946, and section 4 of 
Executive Order No. 9805, as amended, promulgating regulations under the act, 
provide for the transfer of employees at Government expense when “in the 
interest of the Government,” an employee who traveled to the city to which he 
was transferred and requested to be placed on sick leave but who resigned 
prior to actual entrance upon duty, may not be regarded as having performed 
travel “in the interest of the Government” so as to be allowed reimbursement 
under the act for the traveling expenses. 

The principle stated in that decision is equally for application to 
the present case since, obviously, under the factual circumstances set 
forth in the above-quoted Office memorandum dated September 29, 
1952, the traveling expenses involved could not be said to have been 
“essential” to the duties in connection with which the employee was 
appointed. 

Also, it has been held that an accountable officer is responsible for 
the correct payment of all claims presented to him; that, in that con- 
nection, when a travel expense voucher shows that the issuance of 
the transportation requests was not proper, he is given actual notics 
of the excess costs of the transportation. B-69870, October 27, 1947. 
Accordingly, since you elected to certify the expense voucher as pre- 
sented instead of requesting a decision thereon, in which event the 
justification for the travel would have been determined and appro- 
priate action taken by this Office, the suspension of credit for the trans- 
portation costs was properly made. Compare 16 Comp. Gen. 395, par- 
ticularly the last paragraph thereof at page 397. The principle there 
discussed applies with like force to a certifying officer’s liability gen- 
erally. Also, see 28 zd. 425. 

It follows that, on the present record, there is no proper basis upon 
which the exception stated against voucher No. 181722 may be 
removed. 

Section 2 of the act of December 29, 1941, 55 Stat. 875 (31 U.S. C 
82c), referred to in your letter, provides, in pertinent part, that— 

The officer or employee certifying a voucher shall (1) be held responsible for 
the existence and correctness of the facts recited in the certificate or otherwise 
stated on the voucher or its supporting papers and for the legality of the pro- 
posed payment under the appropriation or fund involved * * * and (3) be held 
accountable for and required to make good to the United States the amount of 
any illegal, improper, or incorrect payment resulting from any false, inaccurate, 
or misleading certificate made by him, as well as for any payment prohibited by 
law or which did not represent a legal obligation under the appropriation or fund 


involved: Provided, That the Comptroller General may, in his discretion, relieve 
such certifying officer or employee of liability for any payment otherwise proper 
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whenever he finds (1) that the certification was based on official records and 
that such certifying officer or employee did not know, and by reasonable dili- 
gence and inquiry could not have ascertained, the actual facts, or (2) that the 
obligation was incurred in good faith, that the payment was not contrary to any 
statutory provision specifically prohibiting payments of the character involved, 
and that the United States has received value for such payment * * *, [Italics 
supplied. ] 

Under the provisions of the above-quoted act, the Comptroller 
General may relieve the certifying officer for liability of any pay- 
ments otherwise proper upon a finding of compliance with the stated 
conditions. See 23 Comp. Gen. 181. However, in the instant case, no 
evidence has been submitted which would warrant my making either 
of the findings specified in the act. On the contrary, it appears that 
all the material facts were known to you when the voucher was certi- 
fied and that the United States received no value for the payments in 
question. Accordingly, the matter properly is not one for granting 
relief to you under the provisions of the act of December 29, 1941, 
supra. 

While it does not appear from the record that the failure to collect 
the amount in question is due to the refusal of the employee to refund 
it, assuming such to be the fact, it has been held that the United States 
is entitled to look to the cerifying officer and to hold him responsible 
under his bond for any losses resulting from his erroneous certification ; 
that the collection of erroneous payments from the individual em- 
ployee is not a matter in which this Office primarily is concerned but is 
for consideration of the certifying officer. See 26 Comp. Gen. 578. 

In view of the foregoing, the charge stated against you in the 
amount of $44.85 must be continued until collection of said sum shall 
have been effected. 
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[B-120342] 


Pay—Additional—Duty Involving Contact With Lepers— 
Continuous Performance of Duty Requirement 


Section 204 (a) of the Career Compensation Act of 1949, and Executive Order 
No 10152, contemplate the payment of incentive pay to members of the uniformed 
services for duty involving intimate contact with persons afflicted with leprosy 
during any month, or part thereof, when the member concerned is assigned to 
such duty by orders of competent authority and actually performs some duty 
of such nature on one or more days of the month, provided that the said orders 
require the performance of duty on either a full-time basis, or a part-time or 
intermittent basis extending over a continuous period of not less than 30 days. 


Under the incentive pay provisions of section 204 (a) of the Career Compensa- 
tion Act of 1949, and Executive Order No. 10152, an Army officer whose orders 
contemplated the performance of clinic duty at a leprosarium from time to 
time over an indefinite, but extendec period of time of 30 days or more, may be 
paid one month’s incentive pay for each calendar month during which he was 
under orders to clinic duty at the leprosarium and during which he actually 
performed such duty on one or more days; however, any part of a month when 
officer was not under orders to such duty should be excluded in computing in- 
centive pay. 


Acting Comptroller General Weitzel to Major E. M. Duncan, Depart- 
ment of the Army, August 4, 1954: 

There has been considered your letter of April 27, 1954, forwarded 
by second endorsement of the Chief of Finance, Department of the 
Army, requesting decision as to whether payment properly may be 
made on the basis of a submitted military pay order stated in favor of 
Major Charles G. Kendall, DC, for incentive pay for the performance 
of hazardous duty at Palo Seco Leprosarium, Canal Zone, under the 
provisions of section 204 (a) of the Career Compensation Act of 1949, 
63 Stat. 809. It is stated that doubt arises as to the propriety of pay- 
ment for the reason that the provision in Executive Order No. 10152, 
dated August 17, 1950, that a member of the uniformed services who 
is assigned by competent orders to a leprosarium for the performance: 
of duty for a period of 30 days or more, does not specify whether 
such duty must be continuous. In the event it is held that the period 
of (actual performance of) duty need not be continuous, a further 
decision is requested as to whether the officer “would be entitled for 
full period covered by orders or if pay must be prorated daily for days 
officer actually performed duty at the leprosarium.” 

Special Order No. 1660, Gorgas Hospital, Ancon, Canal Zone, dated 
September 28, 1953, is as follows: 

Special Order No. 1620, Gorgas Hospital, Ancon, Canal Zone dated October 
15, 1952, concerning Major Charles G. Kendall, DC, assigned to the Dental 
Service, Gorgas Hospital, October 13, 1952 is amended to include: 

Verbal instructions issued Major Kendall in October 1952, directing him to 


conduct a Dental Clinic at the Palo Seco Leprosarium, Canal Zone, at least one 
day each week, are hereby confirmed and made of record. 


It appears from the military pay order that Major Kendall performed 
duty at the Palo Seco Leprosarium on various dates specified therein, 
not less than one day each calendar month, for an aggregate of thirty 











56 DECISIONS OF THE COMPTROLLER GENERAL [34 


days during the period from January 27, 1953 to December 1, 1953. 
Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 
809, 810, provides that: 


Subject to such regulations as may be prescribed by the President, members of 
the uniformed services entitled to receive basic pay shall, in addition thereto, 
be entitled to receive incentive pay for the performance of hazardous duty re- 
quired by competent orders. The following duties shall constitute hazardous 
duties : 


4 * . » ~ . . 

(6) duty involving intimate contact with persons afflicted with leprosy; * * * 

The term “duty involving intimate contact with persons afflicted 
with leprosy,” for which incentive pay is authorized, is defined in sec- 
tion 9 (a) of Executive Order No. 10152, as follows: 

(a) The term “duty involving intimate contact with persons afflicted with 
leprosy” shall be construed to mean duty performed by any member who is as- 
signed by competent orders to a leprosarium for the performance of duty for a 


period of thirty days or more or for a period of instruction, whether or not such 
ieprosarium is under the jurisdiction of one of the uniformed services 


Prior to the enactment of the Career Compensation Act of 1949, 
a commissioned officer of the Public Health Service engaged as a 
physician or dentist was entitled to additional pay for duty in- 
volving intimate contact with leprosy patients, when such officer was 
assigned to “full-time duty” at a station devoted exclusively to the 
care of leprosy patients. See section 21.61, Executive Order No. 9993, 
dated August 31, 1948, and 42 CFR 21.61. However, Executive Or- 
der No. 10152 (now under consideration) does not appear to mean 
that the 30-day period specified therein must be 30 continuous days of 
actual performance of official duty or that the duty must be full-time 
duty. In that connection, under the provisions of section 11 of the 
said Executive order, a member who otherwise meets the require- 
inents prescribed, is entitled to incentive pay for duty involving inti- 
mate contact with persons afflicted with leprosy during authorized 
leaves of absence. 

It reasonably appears that both the statute and the Executive order 
contemplate the payment of incentive pay for duty involving inti- 
mate contact with persons afflicted with leprosy during any month, 
or part thereof, when the member concerned is assigned to such duty 
by orders of competent authority and actually performs some duty 
of such nature on one or more days, provided that the said orders 
require the performance of such duty on either a full-time basis or a 
part-time or intermittent basis extending over a continuous period of 
not less than 30 days. 

Although Major Kendall’s orders do not specify a precise period 
during which he was to conduct a dental clinic at the Palo Seco Lepro- 
sarium, Canal Zone, it reasonably appears that such orders contem- 
plated the performance of such duty from time to time over an 
indefinite but extended period of time of 30 days or more. 
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Accordingly, the military pay order and supporting papers are re- 
turned herewith and, if otherwise correct, payment thereon is author- 
ized on the basis of one month’s incentive pay for each calendar month 
during which Major Kendall was under orders to clinic duty at the 
Jeprosarium and during which he actually performed such duty on one 
or more days. Any part of a month when he was not under orders to 
such duty (at the beginning or end of his assignment) should be ex- 
cluded in computing the incentive pay due him, pay for each day 
during the other part of the month to be allowed if some clinic duty 
at the leprosarium actually was performed on any day or days during 
that part. Compare 33 Comp. Gen. 602. 


[B-120276] 


Traveling Expenses—Taxicab Fares—Reimbursement— 
Foreign Trainees 


Inasmuch as taxicab fares may be paid to foreign trainees for taxicabs utilized 
in connection with training programs administered by the Foreign Operations 
Administration under the Act for International Development, in addition to 
their per diem allowance in lieu of subsistence, a project manager who paid 
taxicab fares from personal funds for a group of foreign trainees may be reim- 
bursed the amount of such fares. 


Acting Comptroller General Weitzel to Vera D. Huntsman, Depart- 
ment of Labor, August 5, 1954: 

Reference is made to your letter of May 26, 1954, requesting a 
decision as to the propriety of certifying for payment a voucher trans- 
mitted therewith in favor of Mr. Seymour Chalfin covering taxicab, 
bus, and subway fares paid by him as project manager for a group 
of foreign trainees (Italian Union Labor Statistics Study Group) 
pursuing a course of training in this country under Foreign Opera- 
tions Administration technical assistance project No. TA-45-101-4167. 
The participation in such project by the Department of Labor is 
covered by an agreement between the Office of International Labor 
Affairs, Department of Labor, and the Foreign Operations Admin- 
istration, which agreement provides transportation will be furnished 
the trainees by the Department of Labor. 

The sole doubt as to the propriety of certification of the voucher 
is stated to have arisen by reason of decision of August 24, 1953, 
B-116275, holding that the subsistence allowance granted foreign 
trainees was inclusive of taxicab fares. 

In a subsequent decision of May 27, 1954, B-119919, involving a 
situation comparable to the one presented in your letter, it was held 
that taxicab fares could be paid foreign trainees for taxicabs utilized 
in connection with training programs administered by the Foreign 
Operations Administration under the Act for International Develop- 
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ment, Title IV of the act of June 5, 1950, 64 Stat. 204, in addition 
to their per diem allowance in lieu of subsistence. The only difference 
in that case and the instant situation appears to be that the taxicab 
fares there considered were paid direct to the foreign trainees, whereas 
the voucher in the instant case covers reimbursement to the project 
manager who paid the cost of taxicab fares for the foreign trainees 
from his personal funds. Such fact, however, does not preclude re- 
imbursement of the taxicab fares here involved. 

Accordingly, in line with the decision of May 27, 1954, the voucher, 
which is returned herewith, may be certified for payment, if otherwise 
correct. 


[B-119932] 


Books—Periodicals, Ete.—Scientific Engineering Informa- 
tion Services Rendered by Department of Commerce 


Under the act of September 9, 1950, which places responsibility on the Depart- 
ment of Commerce to act as central clearing house for dissemination of scien- 
tific, technological and engineering information to American business and in- 
dustry, the Department may undertake studies which relate to economic and 
market information, even though the studies do not fall within the restricted 
meaning of technical information, in the limited sense of applied science and 
mechanical arts as might be inferred from the terms “scientific, technical, engi- 
neering” in the act. 


The special account established by the Secretary of Commerce pursuant to the 
act of September 9, 1950, for the deposit of fees charged American business 
and industry for publications and information services may be used to reim- 
burse current appropriations for costs incurred in the reproduction and furnish- 
ing of copies of documents prepared under authority of the act, but not for the 
cost of personal services employed in their preparation. 


While the act of September 9, 1950, contemplates that all costs of publications 
and information services furnished to American business and industry by the 
Department of Commerce be recovered, a private party who requests a study 
as a special service which also serves the public interest should be charged only 
with that portion of the services which is attributable to his special benefit. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
August 9, 1954: 

Reference is made to your letter of May 3, 1954, requesting an 
opinion with respect to several questions which have arisen in con- 
nection with a proposal to expand the volume of services to industry 
and commerce which presently are furnished by your Department in 
accordance with the duties prescribed by the act of February 14, 1903, 
32 Stat. 826, to foster, promote and develop the foreign and domestic 
commerce of the United States. Also, there has been received and 
considered a letter of June 30, 1954, from the Deputy General Coun- 
sel, Department of Commerce, relative to the matter. 

Your first question is whether certain studies your Department 
now contemplates making qualify as “technical information” within 
the purview of the act of September 9, 1950, 64 Stat. 823, as amended, 
15 U.S. C. 1151-1157. 
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With respect thereto, the act of September 9, 64 Stat. 823, provides 
in pertinent part as follows: 

That the purpose of this Act is to make the results of technological research 
and development more readily available to industry and business, and to the 
general public, by clarifying and defining the functions and responsibilities 


of the Department of Commerce as a central clearinghouse for technical infor- 
mation which is useful to American industry and business. 


* - * * Ls * * 


Sec. 2. The Secretary of Commerce (hereinafter referred to as the “Secretary” ) 
is hereby directed to establish and maintain within the Department of Com- 
merce a clearinghouse for the collection and dissemination of scientific, technical, 
and engineering information, and to this end to take such steps as he may deem 
necessary and desirable— 

(a) To search for, collect, classify, coordinate, integrate, record, and catalog 
such information from whatever sources, foreign and domestic, that may be 
available ; 

(b) To make such information available to industry and business, to State 
and local governments, to other agencies of the Federal Government, and to the 
general public, through the preparation of abstracts, digests, translations, bibli- 
ographies, indexes, and microfilm and other reproductions, for distribution 
either directly or by utilization of business, trade, technical, and scientific publi- 
cations and services ; 


You state that the type of studies contemplated will not necessarily 
fall within a restricted meaning of “technical,” that is, in the limited 
sense of applied science and mechanical arts as might be inferred from 
the use of the term in the 1950 act, in conjunction with “scientific” 
and “engineering.” Rather, such studies will embrace all types of 
information which have a more or less direct bearing on business and 
industry generally. Such types of information would include eco- 
nomic information, market information, and related information so 
long as it is reasonably specific and bears some direct relationship to 
the organization and operation of industrial or business enterprise. 

The purpose of the 1950 act as set out in section 1 thereof, quoted 
above, is to make the results of technological research and development 
more readily available to industry and business and the general public. 
Thus, as stated in your letter, since industry, business and the general 
public are beneficiaries of the act, it would seem that the technical in- 
formation authorized to be collected and disseminated would embrace 
matters beyond the restricted field of applied science and mechanical 
arts. Your interpretation of the term “technical” as set forth above 
appears reasonable and there is nothing in the legislative history of 
the act which would require a contrary view. Accordingly, this Office 
would not question a determination by you that the studies contem- 
plated qualify as “technical information” within the purview of the 
act of September 9, 1950. 

The second question presented in your letter is whether, under the 
uct of September 9, 1950, funds deposited in the special account may 
be used to reimburse the then current appropriation for the costs of 
preparation as well as costs of reproduction of studies chargeable to 
such appropriations. 
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In connection therewith, section 3 of the 1950 Act, 64 Stat. 823, pro- 
vides in pertinent part, as follows: 


The Secretary is authorized * * * to establish * * * a schedule or schedules 
of reasonable fees or charges for services performed or for documents or other 
publications furnished under this Act: Provided, That all moneys hereafter 
received by the Secretary in payment for publications under this Act shall be 
deposited in a special account in the Treasury, such account to be available, 
subject to authorization in any appropriation Act, for reimbursing any appropri- 
ation then current and chargeable for the cost of furnishing copies or reproduc- 
tions as herein authorized * * * provided further, That an appropriation reim- 
bursed by this special account shall, notwithstanding any other provision of law, 
be available for the purposes of the original appropriation. 

It is the policy of this Act, to the fullest extent feasible and consistent with 
the objectives of this Act, that each of the services and functions provided herein 
shall be self-sustaining or self-liquidating and that the general public shall not 
bear the cost of publications and other services which are for the special use and 
benefit of private groups and individuals * * *. 


Thus, while the act contemplates that all costs of publications and 
services furnished to private groups and individuals shall be recovered, 
it is only the “moneys hereafter received by the Secretary in payment 
for publications under this Act” that are available for reimbursing 
current appropriations “chargeable for the cost of furnishing copies 
or reproductions.” That the act does not authorize reimbursement to 
the current appropriation for the costs of personal services is clearly 
pointed out in the legislative history of the proviso contained in the 
Department of Commerce Appropriation Act, 1952, 65 Stat. 586, 15 
U.S. C. 1153a, which proviso reads as follows: 


* * * Provided, That moneys hereafter received by the Secretary pursuant 
to section 3 of said Act of September 9, 1950, for publications provided there- 
under, shall be available for reimbursing any appropriation as provided by said 
section. 


In this connection, see pages 65 and 66 of the Hearings on the Depart- 
ment of Commerce Appropriations for 1952 before the Subcommittee 
of the Committee on Appropriations, House of Representatives, 82d 
Congress, wherein there appear the following statements: 


Mr. Rooney. Tell me about this language you propose on page 5 of the commit- 
tee print, which would provide that funds received “for services or publications 
provided thereunder (sec. 3 of Public Law 776), shall be available for reimburs- 
ing any appropriation as provided by said section.” Where do you get this 
idea? 

Mr. GARDNER. Public Law 776, section 3, reads in part as follows: 

“Provided, That all moneys hereafter received by the Secretary in payment for 
publications under this Act shall be deposited in a special amount in the Treas- 
ury, such account to be available subject to authorization in any appropriation 
act.” 

Mr. Rooney. You do not find the word “services” in there; do you? 

Mr. GARDNER. No, sir. 

Mr. Rooney. This is a gimmick, is it not, this word “services”? Am I right? 

Mr. GARDNER. That was put in at the suggestion of the Bureau of the Budget. 

Mr. Rooney. Under this language, you could perpetuate yourself from now 
on; you could just sell these publications without the approval of anyone and 
continue to put people on the payroll ; is that correct? 

Mr. GARDNER. That could be the effect. 

Mr. Rooney. That is a fair statement from an interpretation of the language. 
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You do not really want this language? 
Mr. GREEN. No; we do not. 
Mr. GARDNER. I do not think so. 


Apparently, as a result of such hearings, the reference to funds 
received for “services” was not included in the bill. Cf. 15 Comp. Gen. 
390 and B-99587, December 26, 1950. 

The contentions contained in your letter have been carefully con- 
sidered but in view of the clear distinction which the Congress has 
made between the cost of services and of publications in the original 
uct and of the legislative history of the amending act I feel required 
to conclude that amounts reimbursed to current appropriations may 
not include costs incident to the initial preparation of the matter to 
be reproduced. Accordingly, your second question is answered in 
the negative. 

The final question presented in your letter is stated as follows: 

3. Must the costs to be deposited by the private party requesting a study as 
special service under the Act of September 9, 1950, represent the full actual cost 


to Government where it appears that the preparation and dissemination of the 
study to persons other than the requester serves a public interest as well? 


The situation covered by said question arises where services are 
performed at the request of a private party but it is found that a por- 
tion thereof is of general benefit to the public. In answer thereto, it 
would seem proper that the private party be charged only with that 
portion of the services that is attributable to his special benefit. 


[B-120074] 


Leaves of Absence—Administrative Authority To Grant Ter- 
minal Leave 


Administrative authority to grant an employee terminal, annual or vacation 
leave immediately prior to separation from the service, when it is known in 
advance that the employee is to be separated, is limited to cases where the 
exigencies of the service require such action; however, an agency ordinarily 
does not have unlimited discretion to grant terminal leave contrary to the rule 
stated in 24 Comp. Gen. 511, to the effect that an employee must be separated 
and paid a lump sum for the annual leave to his credit as of the last date of 
active service. 31 Comp. Gen. 581, amplified. 


Acting Comptroller General Weitzel to Louis F. Thompson, Depart- 
ment of State, August 10, 1954: 

Reference is made to your letter of May 13, 1954, enclosing a 
voucher of the War Claims Commission for $238.74, in favor of Lucy 
S. Howorth, representing the value of 46 hours terminal leave for 
the period February 28 through 3: 30 p. m., March 8, 1954, including 
24 hours leave accrued while on terminal leave, and requesting to be 
advised whether the voucher properly may be certified for payment. 

Your letter states that a personnel action dated January 18, 1954, 
shows the resignation of Mrs. Howorth to be effective at 3:30 p. m., 
March 8, 1954, at the expiration of terminal leave, and that there 
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seems to have been no established date of separation except one fixed 
to include all accumulated and accrued leave, including leave accruing 
while on terminal leave. Further, it is stated that there seems to have 
been no administrative advantage derived from carrying the employee 
on the rolls instead of separating her on January 18, 1954, and making 
the usual lump-sum payment for accumulated and accrued annual 
leave to her credit on that date. 

The doubt in the case apparently arises from your conclusion that, 
in the foregoing factual situation, the War Claims Commission seems 
to have interpreted 31 Comp. Gen. 581 as permitting an unlimited 
exercise of administrative discretion in determining whether an em- 
ployee should be carried on the rolls in a terminal leave status and 
granted leave on leave as distinguished from the procedure established 
by the ruling in 24 Comp. Gen. 511 to the effect that an employee must 
be separated and paid a lump sum for leave effective as of the last 
date of active service. 

The general rule respecting administrative authority to grant ter- 
minal, annual or vacation leave immediately prior to separation from 
the service, where it is known in advance that the employee is to be 
separated, is as stated in 24 Comp. Gen. 511, pertinent parts of which 
are quoted in your letter. Certain exceptions to that rule—based upon 
everriding statutory provisions and statutory regulations—have been 
recognized in subsequent Office decisions. See 25 Comp. Gen. 82, 26 
id. 331, and 33 Comp. Gen. 85, the last to the Chairman, United States 
Civil Service Commission. Alse, in decision of May 8, 1952, 
B-108880, 31 Comp. Gen. 581, referred to in your letter, there was con- 
sidered the question as to the administrative authority to place an 
employee in an annual leave status even though such action results in 
terminal annual leave, where it is determined to be desirable from an 
administrative standpoint. While the affirmative answer given to 
that question was couched in relatively broad terms—grounded pri- 
marily on the administrative discretion to grant annual leave—it is not 
to be understood as recognizing an unlimited discretion in an agency 
with respect to the granting of terminal annual leave contrary to the 
general rule stated in 24 Comp. Gen. 511. Rather, such answer is to be 
viewed in the light of the question there presented for decision, which 
question was directed to the matter of administrative authority to 
place an employee on terminal leave where the exigencies of the 
service so require, as evidenced by the Office decisions cited in connec- 
tion therewith. 

Accordingly, if in the instant case the administrative approval of 
terminal annua] leave was not based upon the needs and interest of 
the Government, the voucher, which is returned herewith, may be 
certified only in the amount which, together with terminal leave pay- 
ments apparently already made, would equal the amount legally due 
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Mrs. Howorth as a lump-sum payment for the annual leave to her 
credit on January 18, 1954. See 32 Comp. Gen. 273. 


[B-120438] 


Pay—Retired—Annuities for Dependents—Failure To Indi- 
cate Rate of Reduced Pay 


A retired member of the uniformed services who exercised an election of options 
under section 4 of the Uniformed Services Contingency Option Act of 1953 to 
provide an annuity for wife upon his death, but who failed to indicate whether 
such annuity should be paid at the rate of one-eighth, one-fourth or one-half of 
his reduced retired pay, as required by the act, and who died before a rate was 
designated, may be assumed to have intended to elect the minimum rate of one- 
eighth, in the absence of evidence sufficient to establish that a particular rate 
was intended. 


Acting Comptroller General Weitzel to Lieutenant Colonel Eugene 
Paletz, Department of the Army, August 13, 1954: 

By first endorsement of June 15, 1954, the Chief of Finance, Depart- 
ment of the Army, forwarded your letter of May 17, 1954, for ad- 
vance decision as to the entitlement of Mrs. Ellen M. Vane and Mrs. 
Marie C. Davis to payment of annuities under the Uniformed Serv- 
ices Contingency Option Act of 1953, 67 Stat. 501, under the circum- 
stances stated. 

It is stated that on January 19, 1954, Mrs. Vane’s late husband, Cap- 
tain Lynn P. Vane, Retired, exercised an election of options under 
section 4 (a) (1), and (4), of said Contingency Option Act, 67 Stat. 
503, to provide an annuity for his wife upon his death, but that he 
failed to indicate whether he wished such annuity to be paid at the 
rate of one-eighth, one-fourth or one-half of his reduced retired pay. 
A letter from your Office, dated February 3, 1954, requesting that he 
state his wishes in that respect, received no reply, he having died on 
January 25, 1954. 

Major Elmer N. Davis, Retired, late husband of Mrs. Davis, elected 
the option under section 4 (a) (1) of the said act on December 8, 1953, 
und he also failed to indicate the rate applicable to such option. It is 
reported that he died on December 23, 1953, before replying to let- 
ter of December 21, 1953, from your Office, requesting information as 
to the rate applicable to the option selected by him. However, Chief 
Warrant Officer Robert A. Allen, USN, has submitted an affidavit in 
which he states that at the time of executing DA Form 1041—used in 
exercising such option—before Mrs. Davis, Warrant Officer Allen and 
a notary public, Major Davis expressed his intent to apply for benefits 
under the act at “one-half percent,” apparently meaning one-half of 
his reduced retired pay. 

Section 3 (b), of said Contingency Option Act, 67 Stat. 502, pro- 
vides that an election made by a retired member within the period 
mentioned therein “shall thereafter be irrevocable.” The election 
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submitted by each of the officers here involved shows an unequivocal 
intent to purchase an annuity for his wife. While an election is not 
complete unless it indicates the percentage of the reduced retired pay 
to be paid to the dependent, the intent of the member in such a case 
may be determined from evidence other than that appearing on the 
election form. Where an otherwise valid election is received which 
fails to show the percentage of the reduced retired pay to be paid, and 
evidence sufficient to establish an intention to elect a particular per- 
centage of the reduced retired pay to be paid to the dependent cannot 
be obtained, it should be assumed that the minimum rate of one-eighth 
was chosen. If it appears from all the evidence that a particular 
rate was intended, it should be considered that the election was made 
on that basis. Where the member is alive and able to state his in- 
tention in the matter, his statement as to the particular rate may be 
accepted. In the case of deceased members evidence in affidavit form 
from the attesting officer and others having knowledge of the mem- 
ber’s intention should be obtained. 

The present record contains no information as to what Captain 
Vane may have intended with respect to the rate of reduced retired 
pay he wished his wife to receive. Mrs. Vane should be so advised 
and given the opportunity to submit any additional information she 
may have concerning his actual intentions in that respect. State- 
ments should be submitted in affidavit form and if such information 
does not establish that a particular rate was intended, it should be 
assumed that the one-eighth rate was intended and payment made to 
the widow accordingly. 

As to the claim of Mrs. Davis, it is indicated that at the time her 
husband executed the election form he advised the three persons 
present of his intent to apply for an annuity for his wife at the rate 
of one-half of his reduced retired pay. No explanation has been 
furnished as to why his intent was not expressed by the use of a check 
mark in the appropriate space. Warrant Officer Allen’s statement is 
not sufficient to authorize payment to Mrs. Davis at one-half of her 
husband’s reduced retired pay. She should be advised that she should 
secure and submit an additional statement from Warrant Officer Allen 
showing the circumstances under which he prepared the DA Form 
1041 for Major Davis’ signature, why it failed to express his wishes, 
place of signing, etc. Also, a statement as to the condition of Major 
Davis’ health at the time of executing his election may help to deter- 
mine his intention. Supporting affidavits from Mrs. Davis and the 
third person mentioned as to the facts known to them should be 
furnished. 

If upon receipt of the additional information indicated above, you 
are in doubt as to whether payment is authorized at a rate other than 
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the one-eighth rate, the matter may be resubmitted here for further 
consideration. 


[B-120509] 


Pay—Disability Severance Pay—Disability Incurred While 
in Pay Forfeiture Status 


A member of uniformed services who incurred a disability while in a pay for- 
feiture status is not entitled to the disability severance pay which is authorized 
by the Career Compensation Act of 1949 for members who incur disability while 
entitled to receive basic pay, even though the Secretary of the Department re- 
mits the unexecuted portion of the sentence including all uncollected forfeitures. 


Acting Comptroller General Weitzel to Captain G. L. Lassiter, De- 
partment of the Army, August 13, 1954: 

There has been considered your letter of March 25, 1954, forwarded 
here by endorsement of the Chief of Finance dated June 21, 1954, 
requesting decision as to whether payment properly may be made on 
a military pay order, included with your letter, in favor of Paul J. 
Duling for disability severance pay. 

The Adjutant General of the Army has reported that: 

The official records of the Department of the Army show that Private, then 
Corporal, Paul J. Duling, RA11 215 824, was tried by general court-martial and 
found guilty of rape, in violation of UCMJ, Article 120, and disobedience of a 
lawful order, in violation of UCMJ, Article 92. He was sentenced on 20 Jun 
52, to be dishonorably discharged from the service, to forfeit all pay and allow- 
ances, and to be confined for a period of five (5) years. The convening authority 
approved the sentence but ruled that the application of forfeitures should apply 
to pay and allowances becoming due on and after 14 Jul 52, and forwarded the 
record of trial to the Judge Advocate General of the Army for review by a board 
of review. The reviewing authority affirmed the sentence as modified on 26 
Jan 53, a copy of which is attached, but suspended the dishonorable discharge 
until the accused’s release from confinement. During the period 15 Jul 52 to 
19 Apr 53 inclusive, Private Duling was in a sentenced prisoner status. On 20 
Apr 53 the Secretary of the Army remitted the unexecuted portion of the sen- 
tence including the dishonorable discharge and Private Duling was restored to 
duty. 

Also, it appears that on January 6, 1953, Duling was admitted to 
the Army Hospital, Camp Cooke, California, from the disciplinary 
barracks at Lompoc, California; that on January 13, 1953, he was 
transferred to Letterman General Hospital; that on August 27, 1953, 
he was transferred to Valley Forge Army Hospital; and that a physi- 
cal evaluation board at the latter hospital found that he was physically 
unfit for military service by reason of a disability of 10 per centum, 
determined to be the proximate result of the performance of active 
duty. It further appears that the Physical Review Council found 
that the evidence of record established that the inception of Duling’s 
disability was during a period of time when he was under confinement 
and not entitled to receive basic pay. In other words, it was deter- 
mined that the disability had its inception during the period July 14, 
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1952, to April 19, 1953, while the total forfeiture of Duling’s pay and 
allowances was operative. The expiration date of Duling’s enlist- 
ment does not appear in the file before this Office. It will be assumed 
that such date was subsequent to April 19, 1953. 

Subsection 402 (a) of the Career Compensation Act of 1949, 63 
Stat. 816, provides, if certain other conditions are met, for the grant- 
ing of disability severance pay— 

Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay 
* * * is unfit to perform the duties of his office, rank, grade, or rating, by 
reason of physical disability incurred while entitled to receive basic pay * * *. 
[Italics supplied.] 

In the case of Vanderslice v. United States, 19 C. Cls. 480, 489, de- 
cided April 28, 1884, the court said, “In the case before us the gov- 
ernment was released by the sentence [of total forfeiture] from its 
promise to pay the accruing salary of the claimant, and the pardon 
did not revive it.” The Government is released, by a court-martial 
sentence of forfeitures of pay to accrue in the future, from its promise 
to pay the accruing salary. 1 Comp. Gen. 291, December 1, 1921, 
and cases therein cited. Pay forfeited by sentence imposed by a 
court-martial “is an amount that may not be paid the soldier, the ap- 
proval of the sentence relieves the Government to the extent therein 
provided of its obligation to pay the amount, and the soldier has no 
right to the amount so forfeited.” AD 7348, January 4, 1923, 17 MS 
Comp. Gen. 63, 73. 

Under the long-established rule exemplified in the above cases, an 
individual is not entitled to pay during a period during which a total 
forfeiture of pay is operative. Thus, Duling incurred disability when 
he was not entitled to pay. The subsequent mitigation of his sentence 
did not give him any right to pay already forfeited. Compare state- 
ment quoted above from the decision in the Vanderslice case. Also, 
compare 1 Comp. Gen. 291, cited above, in which it was said that for- 
feitures of pay to accrue in the future, imposed by sentences of courts- 
martial, are to be considered as collected from day to day as the pay 
accrues. See paragraph 97a, Manual for Courts-Martial, United 
States, 1951, providing that the Secretary of a Department may remit 
the unexecuted portion of any sentence, including all uncollected for- 
feitures. 

Accordingly, on the record presented, Duling is not entitled to dis- 
ability severance pay, since he did not incur disability while entitled 
to receive basic pay. Payment on the military pay order, which is 
retained in this Office, is not authorized. 
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[B-120930] 


Appropriations—Obligation and Payment Availability— 
Land Acquisition by Condemnation Proceedings 


An appropriation for land acquisition becomes obligated at the time Attorney 
General is requested to institute condemnation proceedings rather than by the 
actual institution of such proceedings so that a Declaration of Taking filed 
on June 14, 1935, pursuant to a request of the Attorney General on March 27, 
1935, obligated the Emergency Conservation Fund which authorized acquisition 
of the land even though the fund was not available for obligation after March 
31, 1985, and judgments rendered in a suit brought by landholders contesting 
the condemnation proceedings is merely a final adjudication of the rights of the 
parties and does not create a new obligation. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
August 13, 1954: 

Reference is made to letter of August 4, 1954, from the Administra- 
tive Assistant Secretary of Interior, requesting to be advised whether 
funds in the appropriation “14X1953 Migratory Bird Conservation 
Account, Fish and Wildlife Service” are available for the payment 
of $107,533.14, plus interest, such amount representing an award by 
the United States District Court for the District of Oregon under a 
Preliminary Judgment in Condemnation dated May 26, 1954. 

It is explained that the lands involved are now a part of the Malheur 
National Wildlife Refuge which was established by Executive Order 
No. 929 on August 18, 1908. It is stated further that while the ap- 
parent intention of the Executive order was to include in the Refuge 
all of the lakebed and all of the unpatented lands bordering upon the 
Neal meander line of Lake Malheur, effective administration of the 
Refuge was impossible because of the many privately-owned tracts 
bordering upon the meander line of the lake and the more or less in- 
termittent occupation of the large part of the lakebed by riparian 
owners and squatters. 

Because of this situation, the Congress appropriated $50,000 in the 
Second Deficiency Act, Fiscal Year 1931, 46 Stat. 1562, for use in de- 
termining the rights of the United States. Pursuant to proceedings 
instituted shortly thereafter, the United States Supreme Court de- 
termined that, as between the United States and the State of Oregon, 
primary jurisdiction in the lakebed was in the United States. See 
Oregon, United States v. 295 U.S. 1; id. 701. Following such action 
and in order to remove uncertainties of ownership, the United States 
undertook to purchase the privately owned lands bordering on the 
Neal meander line with funds transferred to the Department of Agri- 
culture under the appropriation transfer account “3-8-03/5815 
Emergency Conservation Fund (Transferred from War to Agricul- 
ture, Act of March 31, 1933).” 

Subsequently, on June 14, 1935, a Declaration of Taking was filed 
in the District Court, vesting title in the United States to 2,719.11 
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acres of privately-owned surveyed lands and all right, title, and in- 
terest, if any, in reliction lands attached thereto. At such time, title 
to the lakebed lands was claimed by the United States. Nine of the 
former owners involved petitioned the Court for the money on de- 
posit with the Court but four of the former owners requested a hear- 
ing concerning the Government’s appraisal of their property. 

Before such hearing was held, however, the United States, on De- 
cember 17, 1936, instituted action against the riparian owners to quiet 
title to the lakebed lands and on October 2, 1944, a judgment was 
entered by which the lakebed was divided and as a result thereof it 
was found that of the 47,843.10 acres in the lakebed, title to 23,949 
acres was vested in the private riparian owners and adverse claimants. 
Because of this action to quiet title to the lakebed lands, and for other 
reasons, it was not until 1946 that a hearing concerning the value of 
the land in the four contested cases mentioned above was held and a 
judgment rendered, in which the court determined the value of the 
surveyed lands and the lakebed lands appurtenant thereto. Also, 
while the Fish and Wildlife Service had thought the rights of the other 
nine owners involved in the 1935 Declaration of Taking had been 
settled, the court indicated that they were entitled to compensation 
for 5,889 acres of lakebed property appurtenant to their land. The 
judgment of May 26, 1954, represents a compromise settlement effected 
by the Department of Justice as to these nine owners for the value of 
this lakebed property consisting of 5,889 acres. 

Since the land here involved is part of the same land involved in the 
Declaration of Taking filed in 1935 and the judgment of May 26, 1954, 
is merely a final adjudication of the rights of the parties to such pro- 
ceedings, I find no basis for the view that this judgment creates a new 
obligation so as to be payable from the appropriation “14X1953 
Migratory Bird Conservation Account, Fish and Wildlife Service.” 
Insofar as condemnation proceedings are concerned, the rule is well 
established that an appropriation becomes obligated at the time the 
Attorney General is requested to institute such proceedings rather 
than by the actual institution thereof. See 17 Comp. Gen. 664. In 
this connection and while under section 6 of the act of March 31, 1933, 
48 Stat. 22, the Emergency Conservation Fund was not available for 
obligation after March 31, 1935, this Office has been advised informally 
that the Declaration of Taking filed on June 14, 1935, was filed pur- 
suant to a request made of the Attorney General on March 27, 1935. 

Consequently, provided sufficient funds lapsed and were carried to 
the Surplus Fund through the usual channels, it appears that the 
judgment in question properly is payable from the appropriation 
“Payment. of Certified Claims” pursuant to the act of July 6, 1949, 
63 Stat. 407. 
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[B-119210] 


Appropriations—Availability—Registry Fees on Domestic 
Surface Mail—Reimbursement to Post Office Department 


Registry fees on official domestic letters and parcels mailed via surface mail in 
Washington, D. C., whether sent prepaid or as penalty mail, may not be paid in 
absence of specific statutory authorization; however, if operating difficulties 
would result from the free registration of prepaid mail, the Post Office Depart- 
ment may issue a regulation which requires that all registered surface mail be 
sent under the penalty indicia. 


Acting Comptroller General Weitzel to the Postmaster General, 
August 16, 1954: 

Further reference is made to the charging by your Department of 
registry fees on prepaid official domestic letters and parcels mailed at 
Washington, D.C. Your Department furnished an expression of its 
views on April 27, 1954, with respect to prepaid air mail and on May 
21, 1954, with respect to prepaid surface mail. 

The matter of registry fees on prepaid air mail was disposed of by 
Office decision of May 18, 1954, B-119219, 33 Comp. Gen. 557, to the 
Administrator, Housing and Home Finance Agency, copy to you. It 
was held therein that the appropriations of that agency were available 
for payment of registry fees on domestic matter sent by registered 
prepaid air mail. 

There now remains for consideration the question raised by the 
Federal Power Commission as to whether its appropriations are avail- 
able for the payment of registry fees on prepaid mail matter sent by 
surface carrier. 

It was held in the decision of February 1, 1954, B-118079, 33 Comp. 
Gen. 333, that the enactment of Public Law 286, 83d Congress, 67 
Stat. 614, did not repeal or otherwise alter the various laws providing 
free registry service to the establishments and departments in Wash- 
ington, D. C., and that such laws remained in full force and effect. 
An exception thereto is the prepaid air mail matter covered by the 
decision of May 18, 1954, supra. 

However, your Department now contends, in effect, that this excep- 
tion should be extended to allow payment of registry fees on prepaid 
surface mail. It is stated in the letter of May 21, 1954, from the 
Solicitor, Post Office Department, that : 

By Section 1 of Public Law 286, 83rd Cong., 1st Sess., 67 Stat. 614, (39 
U. 8. C. 231i [821i] as amended), Congress provided that this Department was 
to be reimbursed by the other departments and agencies for the cost of the 
mail service performed on their behalf. That section also authorized the Post- 
master General to issue regulations whereby the equivalent amount of postage 
would be transferred from the appropriations for the other departments and 
agencies to the credit of the postal revenues. On September 1, 1953, this Depart- 
ment issued regulations to implement Section 321i. In these regulations the 
privilege of prepaying their mail was extended to the other departments and 
agencies. However, this Department insists that any department or agency 


which takes advantage of this privilege forego free registry on all official mail 
matter so mailed. If the other departments and agencies are unwilling to 
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abide by this condition, then this Department has the right to withdraw the 
privilege of permitting them to prepay their mail and can insist that the other 
departments and agencies operate under the procedure prescribed by this De- 
partment for accounting and paying for their penalty mail matter. This De- 
partment is of the view that the regulatory powers conferred upon it by Sec- 
tion 321i supports the imposition of this condition. 

This Department does not believe its position to be unreasonable or arbitrary. 
If the departments and agencies which prepay postage do not also pay the 
registry fee, operating difficulties will result because postal employees will have 
difficulty in determining whether proper postage has been paid on registered 
articles. 


It is apparent from the above that the sole distinction between the 
mail matter here in question and the penalty mail which is now granted 
free registry is that the mail in question is prepaid, whereas the penalty 
mail is accounted for and payment made subsequently under pre- 
scribed procedures. It should be noted that the exception for air 
mail—which is always prepaid—was not based upon the mere fact 
of prepayment but upon the fact that the air mail service was a 
special service and one not contemplated by the Congress at the time 
of enactment of the laws providing free registry service, together 
with the long established practice of the Post Office Department in 
charging Government agencies the customary fee for registering letters 
and parcels sent by airmail. 4 Comp. Gen. 256. 

Obviously, none of the reasons for the exception with respect to 
air mail are present in the instant matter. The prepayment of mail 
is not a “special service” such as was involved in the air mail ques- 
tion but is merely an alternate method of paying for the trans- 
mission of Government mail as required by section 1 of Public Law 
286, 67 Stat. 614, supra. Accordingly, it must be held that, in the 
absence of specific authority in the appropriation acts or other law, 
the appropriations of the various departments and agencies are not 
available for the payment of registry fees on official domestic letters 
and parcels mailed via surface mail in Washington, D. C., whether 
sent prepaid or as penalty mail. 

However, if, as suggested in the letter of May 21, 1954, from the 
Solicitor, operating difficulties would result from permitting the free 
registration of prepaid mail, no objection is perceived to the issuance 
of a regulation by your Department requiring that all registered sur- 
face mail be sent under the penalty indicia. 

A copy of this decision is being furnished to the Chairman of the 
Federal Power Commission for the guidance of his agency. 


[B-120401] 


Rewards—Informers—Liquidated Damages Under Customs 
Entry Bonds Constituting Recovery Under Customs Laws 


Under section 619 of the Tariff Act of 1930, as amended, which authorizes pay- 
ment of awards to informers based on net amount recovered, liquidated dam- 
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ages which are recovered under customs entry bonds for failure to return to 
the appropriate collector on demand merchandise subject to such returns, may 
be considered a recovery under the act. 


Acting Comptroller General Weitzel to the Secretary of the Treas- 
ury, August 16, 1954: 

Reference is made to your letter of June 9, 1954, and enclosures, re- 
questing to be advised whether a recovery of liquidated damages under 
customs entry bonds, for failure to return to the appropriate col- 
lector on demand merchandise subject to such returns, may be con- 
sidered “a recovery of any duties withheld, or of any fine, penalty, or 
forfeiture incurred” within the meaning of section 619 of the Tariff 
Act of 1930, as amended, 19 U. S. C. 1619, providing for award of 
compensation to informers. 

Section 619, 46 Stat. 758, provides, in pertinent part, as follows: 

Any person not an officer of the United States who detects and seizes any 
vessel, vehicle, merchandise, or baggage subject to seizure and forfeiture under 
the customs laws or the navigation laws, and who reports the same to an officer 
of the customs, or who furnishes to a United States attorney, to the Secretary 
of the Treasury, or to any customs officer original information concerning any 
fraud upon the customs revenue, or a violation of the customs laws or the navi- 
gation laws, perpetrated or contemplated, which detection and seizure or infor- 
mation leads to a recovery of any duties withheld, or of any fine, penalty, or 
forfeiture incurred, may be awarded and paid by the Secretary of the Treasury 
a compensation of 25 per centum of the net amount recovered, but not to exceed 
$50,000 in any case, which shall be paid out of any appropriations available 
for the collection of the revenue from customs. For the purposes of this section 


an amount recovered under a bail bond shall be deemed a recovery of a fine 
incurred. * * * 


Transmitted with your letter were two claims of informers for 
awards of compensation on account of amounts recovered as liqui- 
dated damages under customs entry bonds. In one case the infor- 
mation furnished resulted in the establishment of undervaluation at 
the time of entry of imported cigarette lighters and a claim for for- 
feiture value under section 592 of the Tariff Act of 1930, 46 Stat. 750, 
19 U.S. C. 1592, in the amount of $22,464, a claim for increased duties 
of $2,675.86, and a claim for additional duties of $6,931.50 under sec- 
tion 489 of the act, 46 Stat. 725, 19 U. S. C. 1489. Efforts to effect 
collection of the customs claims were unsuccessful except to the extent 
of $6,787.31, the total amount recoverable under the entry bond which 
amount was deposited by the surety company as liquidated damages 
for failure to return the merchandise upon demand. In the other 
case, there was involved a customs claim in the amount of $66,875.24 
for the forfeiture of the value of merchandise under section 592 of the 
act for false invoicing, and a claim in the amount of $40,421.83 for 
liquidated damages under the bond because of failure to redeliver 
five entries of merchandise not legally marked at the time of impor- 
tation. The claim for liquidated damages under the bond was can- 
celled with respect to three of the entries, mitigated to $800 as to 
the fourth, on which marking duties of approximately $782.30 would 
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have been due if the entry had been liquidated with the assessment 
of marking duties, and mitigated to $700 as to the fifth entry, in- 
volving approximately $620 in marking duties. The liability for the 
forfeiture value under section 592 was remitted on condition that the 
total sum of $1,500 be paid in regard to the two entries as indicated 
above. 

It is understood from your submission and attachments that, in 
order to obtain release of merchandise from customs control prior to 
ascertainment and payment of the full duties and charges connected 
therewith, importers are required under authority contained in section 
623 of the act, 46 Stat. 759, 19 U. S. C. 1623, to post bonds to insure 
payment of the duties and charges and to insure compliance with cus- 
toms laws and regulations. As one of the conditions of the bonds they 
promise to redeliver or cause to be redelivered to the collector, when 
demanded by him, merchandise so released or in default thereof to 
pay as liquidated damages the value of the merchandise plus esti- 
mated duties thereon. Section 25.17 (d) of the Customs Regulations 
of 1943. Hence, it reasonably may be concluded that the amounts 
paid as liquidated damages represent duties, penalties or forfeitures 
under the customs laws. Accordingly, this Office concurs in the view 
that in the two cited cases and in similar cases payments of awards 
may be based upon the liquidated damages assessed under customs 
bonds. 


The enclosures transmitted with your letter are returned herewith. 


[B-120571] 


Double Compensation Restriction—Instrumentality of War 
Exemption—Act of February 20, 1954 


Classification of training aircraft as instrumentality of war, within the meaning 
of the exemption to the compensation restriction of section 212 (b) of the 


Economy Act of 1932, as amended by the act of February 20, 1954, is matter for 
administrative determination. 


The proviso in paragraph (b) of section 212 of the Economy Act, as amended by 
the act of February 20, 1954, which provides that effective January 1, 1951, the 
restrictions on dual employment contained therein shall not apply to officers 
retired for disability caused by an instrumentality of war and incurred in line 
of duty between December 7, 1941, and December 31, 1946, is applicable to all 
cases of dual employment entered into on or after January 1, 1951, whether the 
officers concerned were retired prior or subsequent thereto. 


The “instrumentality of war’ exemption to the dual compensation restriction in 
section 212 of the Economy Act, as amended by the act of February 20, 1954, 
is applicable to all cases of disability which are incurred during an enlistment 
or employment between December 7, 1941, and December 31, 1946, and therefore 
a Navy officer who was injured in crash of training aircraft on December 19, 
1942, may receive concurrently pay and civilian compensation at salary in excess 
of $3,000 per annum. 
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Acting Comptroller General Weitzel to the Secretary of the Navy, 
August 17, 1954: 

Reference is made to letter of June 23, 1954, from the Assistant 
Secretary of the Navy for Air, forwarding for my consideration 
second endorsement of June 17, 1954, of the Judge Advocate General 
(JAG: II:2: WEN: mk), together with related papers. Upon the 
basis of facts and circumstances therein set forth, decision is requested 
as to whether, under the amendment of the proviso in paragraph (b) 
of section 212 of the Economy Act, 47 Stat. 406, by the act of Febru- 
ary 20, 1954, 68 Stat. 18, Lieutenant Frank J. Kopecky, U. S. Naval 
Reserve Retired, is entitled to receive retirement pay from the Navy 
after March 23, 1951, the date on which he accepted employment in 
a Federal civilian position at a salary in excess of $3,000 per annum. 

Section 212 of the act of June 30, 1932, 5 U. S. C. 59a, prior to the 
1954 amendment, provided so far as here material, as follows: 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a), part I, para- 
graph I. [Italics supplied.] 

The proviso in the foregoing statute was amended by the act of 
February 20, 1954, 68 Stat. 18, to read as follows: 

Provided, That this section shall not apply to any regular or emergency com- 
missioned officer retired for disability (1) incurred in combat with an enemy 
of the United States, or (2) caused by an instrumentality of war and incurred 
in line of duty during an enlistment or employment as provided in Veterans 
Regulation Numbered 1 (a) part I, paragraph I. [Italics supplied.] 


Sec. 2. The amendment made by the first section of this Act shall take effect 
as of January 1, 1951. 


In the case of Lieutenant Kopecky, it appears that he was retired 
in 1947, as a result of injuries received in a plane crash December 19, 
1942, while he was instructing a student in a training plane. It was 
the determination of the Judge Advocate General’s Office that the 
officer was injured as a result of an “accident” rather than through an 
“explosion” and that “it could not be deemed that subject officer's 
disability resulted from an explosion of an insfrumentality of war,” 
but no determination was made at that time that the training plane 
was an instrumentality of war. Lieutenant Kopecky in 1952 filed a 
claim in this Office for retired pay for the period March 23, 1951 
through December 31, 1951, but it was disallowed by settlement of 
June 3, 1952, upon the ground that his disability was not shown to 
have been the result of an explosion of an instrumentality of war—a 
condition which, if established, would come within the exception pre- 
scribed in section 212 of the Economy Act of 1932. 

In connection with that case, three questions are presented, namely : 
(1) is a training aircraft an instrumentality of war; (2) must the 
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retirement be on and after January 1, 1951, or does the amendment 
apply only to military benefits payable on and after that date; and 
(3) was the disability incurred during the enlistment or employment 
as provided in Veterans Regulation Number 1, part I, paragraph I? 

Question No. (1) involves a matter primarily for administrative 
determination and such determination, when made, ordinarily would 
not be for questioning by this Office unless it be found unreasonable, 
insufficiently supported or contrary to the law and evidence. 

With respect to question No. (2), it is my view, and it is so held, 
that since section 212 of the Economy Act is a restriction upon em- 
ployment of a retired officer, and since the amendment effective Janu- 
ary 1, 1951, does not add to the exceptions to its restrictions by specifi- 
cally requiring that the retirement be before or after that date, the 
amendment is applicable to all cases of dual employment, otherwise 
for consideration under that statute, entered into on or after that date. 

Referring to question No. (3), paragraph 9 of the Judge Advocate 
General’s indorsement states as follows: 

It is also required, in order to place the case of subject officer outside the 
restrictions of the 1932 Act, as amended, that the disability shall have been 
“incurred in line of duty during an enlistment or employment as provided in 
Veterans Regulation Numbered 1 (a), part I, paragraph I,” that is, during one 
of the periods of hostility as defined by the Regulation. That regulation which 
appears in Chapter 12—A, Veterans Regulations, Title 38, U. 8. C., defines the 
World War II period, the period applicable in this case, as the period between 
December 7, 1941 and prior to the termination of hostilities incident to World 
War II as determined by proclamation of the President or by concurrent resolu- 
tion of the Congress. Proclamation No. 2714 of the President dated December 
31, 1946 (12 F. R. 1; 50 U. S. C. War Appendix, following section 601) proclaims 
the cessation of hostilities of World War II as being effective 12 o'clock noon, 
December 31, 1946. It is apparent therefore, that the causation of disability in 
the case of subject officer occurred during the period of World War II as defined 


by the referenced regulation. The record further discloses that the disability 
in question was incurred in line of duty. 


I concur in the foregoing opinion of the Judge Advocate General 
that the injury in this case occurred during an enlistment or employ- 
ment as provided in the Veterans Regulation. 

In light of the foregoing, Lieutenant Kopecky now is entitled to his 
retired pay from the beginning of the date of his civilian employment, 
in the absence of othergobjections, and provided it be administratively 
determined that the training plane in question was an instrumentality 
of war. 


[B-120045] 


Contracts—Awards—Negotiations—Armed Services Pro- 
curement Act, 1947—Emergencies—Sole Source Procure- 
ment 

A negotiated contract for radiosondes which was entered into on February 26, 
1954, with contractor as sole source of supply, when the necessity for such pro- 


curement was known in November, 1953, was an improper procurement in the 
absence of a showing why other sources of supply could not have been contacted 
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in the intervening time, but inasmuch as the contract was awarded pursuant to 
the negotiation without advertising provisions of section 2 (c) (1) of the Armed 
Services Procurement Act of 1947, the award consummated a valid and binding 
contract. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
August 18, 1954: 

Reference is made to letter dated July 19, 1954, with enclosures, 
from the Deputy Under Secretary of the Army, furnishing the report 
requested by this Office relative to the protest by Garod Radio Cor- 
poration against the award of a contract made by the Signal Corps 
Supply Agency to the Standard Coil Products Company, Inc., for 
20,623 Radiosondes AN/AMT-3. 

The report shows that the contract was entered into pursuant to 
section 2 (c) (1) of the Armed Services Procurement Act of 1947, 
62 Stat. 21, on the basis of the determination by the contracting officer, 
approved by the Signal Corps Facilities Allocation Committee on 
February 26, 1954, that the procurement should be negotiated with 
the Standard Coil Products Company as the sole source of supply 
since there was insufficient lead time for another source to meet de- 
livery requirements. 

It appears that, prior to the procurement here involved, there was 
negotiated a contract dated April 3, 1953, with Standard Coil for the 
furnishing of 18,019 Radiosondes at a unit price of $106.22, for de- 
livery at the rate of 1,400 units a month beginning July 1953, and 
extending through July 1954. 

On November 10, 1953, the Air Force requested an additional 20,623 
Radiosondes to fulfill a requirement for 2,500 units a month beginning 
May 1954, it being represented that the requirement was urgent. But 
it was not until February 25, 1954, that the contracting officer recom- 
mended, and the reviewing committee approved, the negotiation of a 
contract for the additional quantity of 20,623 units as a sole source 
procurement. Negotiations with Standard Coil for furnishing the 
additional units were begun on March 5, 1954, and the contractor’s 
proposal to furnish the units at a price of $98.66 each was accepted by 
the contracting officer on April 9, 1954, the resulting award being 
effected by a supplemental agreement to the existing contract with 
Standard Coil dated April 3, 1953. 

The Deputy Under Secretary, upon review of the record, concludes 
that Garod has a justifiable basis for criticizing the procurement. 
Pointing to the considerable amount of time expended in adminis- 
trative action between November 1953 and February 25, 1954, when 
the contracting officer made his sole source determination, and the 
absence of a showing as to why other sources of supply could not 
have been contacted during that time, the Deputy Under Secretary 
states he does not concur in the decision of the contracting officer 
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and the reviewing committee that the method of procurement was 
proper under the circumstances. 

I am in full accord with the view of the Deputy Under Secretary 
as to the impropriety of the procurement. But, since the contract 
was awarded pursuant to section 2 (c) (1) of the Armed Services Pro- 
curement Act of 1947, which authorizes the negotiation of contracts 
without advertising, I reluctantly agree with the Deputy Under Sec- 
retary that the award made to Standard Coil on April 9, 1954, con- 
summated a valid and binding contract. Thus, the contract may 
only be terminated for the convenience of the Government in accord- 
ance with its “termination clause.” In that connection, it is stated in 
the letter of July 19 that your Department proposes, subject to the 
approval of this Office, to terminate the supplemental agreement in a 
manner which would minimize termination costs, to enter into a re- 
placement contract after full competition among all known sources, 
and to utilize formal advertising for the procurement. 

You are advised that if your Department should determine that 
termination of the supplemental agreement is in the best interests of 
the Government, no objection thereto will be interposed by this Office, 
that being a matter primarily for administrative decision. 18 Comp. 
Gen. 826; 20 Comp. Gen. 358. 


[B-112959J 


Contracts—Deliveries—Rejection—Inspection After Deliv- 
ery—Destruction Prior to Rejection 


Under a contract which provides that failure to inspect and accept or reject 
supplies shall neither relieve the seller from responsibility for such supplies as 
do not meet the contract specifications nor impose liability on the Government 
therefor, the Government is not liable for rolls of paper which failed to meet 
contract requirements when inspected and which were destroyed by flood in 
Government warehouse prior to any complete action by the Government in re- 
jecting them as not meeting contract specifications. 


Acting Comptroller General Weitzel to Allan Y. Cole, Esquire, 
August 19, 1954: 

Reference is made to your letter of July 22, 1954, requesting recon- 
sideration of decision dated July 22, 1953, B-112959, in which the 
Administrator of General Services was advised that your client, the 
Rittenhouse Paper Company, should not be paid for 7,548 rolls of 
nonspecification teletype paper delivered under contract No. GS- 
00S-1808. 

The important facts appear to be that the paper, which was de- 
livered on June 22, 1951, failed to meet contract requirements when 
inspected on June 27, and was destroyed by flood waters on July 13 
in the absence of notification of any kind to the contractor. 

The decision of July 22, 1953, pointed out that the Administrator 
of General Services had determined, pursuant to the “disputes” appeal 
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clause of the contract (section 12 of General Provisions, Standard 
Form 32), that the paper failed to meet specifications and that there 
was no unreasonable delay in advising of the rejection. Section 12 
stated that such determination of questions of fact “shall be final and 
conclusive.”, Also, it was held that the Government had not ex- 
pressly or impliedly agreed to assume risk of loss during the period 
allowed for inspection and acceptance or rejection. 

You now contend (1) that the Government asserted dominion over 
the paper constituting acceptance, (2) that delay in notifying the 
contractor as to rejection was unreasonable, (3) that the adminis- 
trative determination as to only reasonable delay was unwarranted, 
and (4) that section 6 of the General Provisions should be construed 
as placing the risk of loss on the Government. 

The last sentence of subsection 5 (c) of the General Provisions 
reads: 

Final acceptance or rejection of the supplies shall be made as promptly as 
practicable after delivery, except as otherwise provided in this contract; but 
failure to inspect and accept or reject supplies shall neither relieve the Con- 


tractor from responsibility for such supplies-as are not in accordance with the 
contract requirements nor impose liability on the Government therefor. 


In your discussion of the first three points emphasis is placed upon 
statements in the decision of July 22, 1953, that the paper “was re- 
jected on June 27, 1951,” and that the contractor “was not notified of 
such rejection until August 24, 1951.” These statements, made with- 
out further explanation in concluding that the record adequately sup- 
ported the administrative findings, apparently have made possible an 
unintended inference that disposition of the claim was predicated upon 
rejection of the paper by the Government either as of June 27 or 
August 24. The plain fact seems to be that the paper was lost prior 
to any complete action by the Government either in accepting or re- 
jecting it. 

The Court in Cudahy v. United States, 75 F. Supp. 239, to which 
you refer, considered language substantially similar to that of sub- 
section 5 (c) and pointed out that its objective was to permit the 
Government to take or reject title, depending upon determinations 
reached through inspection, at a time within its convenience to com- 
plete such action that might be reasonable. 

Your suggestion that the Government asserted dominion over the 
paper when, prior to advising of its failure to meet the specified re- 
quirements, some discussion was carried on with the agency for which 
the procurement was made concerning possible use of the inferior 
product on the basis of an equitable price reduction, does not appear 
to be tenable. In this connection, it is clear from the provision in 
subsection 5 (b)—to the effect that, unless the contractor is able to 
replace the defective product within the required delivery schedule 
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and elects to do so after notification, it may be retained on the basis 
of an appropriate reduction in price—that certain negotiations in this 
respect were contemplated as a necessary incident to exercise by the 
Government of its prerogative. Consequently, such negotiations in 
no way departed from procedures the Government was entitled to 
follow in determining whether to accept or reject the paper. 

Your second and third contentions attack the reasonableness of 
delay in rejecting the inferior paper and suggest that, as in the Cudahy 
case, a determination of liability should result. However, in that 
case delay in giving notice extended slightly more than two months 
following inspection. A perishable item (eggs) was furnished for 
use by the purchasing agency at the delivery point. In the present 
matter, following physical inspection on June 27, a delay of only 
slightly more than two weeks had occurred when the goods were lost 
by flood on July 13. In the light of the less perishable nature of 
paper, the fact that procurement was by a general purchasing agency 
for the benefit of a different consuming agency of the Government, 
and the necessity of time consuming negotiations between those two 
agencies, failure to act upon the physical inspection up to the time of 
the flood was not unusual or unreasonable. The delay which occurred 
between July 13 and notification on August 24, attributable to salvage 
operations, etc., appears to have been unavoidable and, under the cir- 
cumstances, not unreasonable. The factual situation differs so ex- 
tensively from that of the Cudahy case that the conclusion reached 
there as to unreasonable delay and consequent liability may not be 
regarded as controlling. 

With respect to your contention that section 6 should be construed 
as placing the risk of loss on the Government during the period prior 
to notice of rejection, any such inference from the language employed 
in subsection (ii) (“the Contractor shall bear all risks as to re- 
jected supplies after notice of rejection”) is negatived completely by 
other contract provisions. It is clear that the terms of section 6 were 
intended to eliminate responsibilities which might attach prior to de- 
livery at destination in connection with goods inspected and found 
satisfactory, but not accepted, at point of origin, and to eliminate 
responsibility completely for unacceptable goods after notice of re- 
jection. The interpretation urged would disregard the pertinent pro- 
vision of subsection 5 (c), that failure within a reasonable time to ac- 
cept or reject “shall neither relieve the Contractor from responsibility 
for such supplies as are not in accordance with the contract require- 
ments nor impose liability on the Government therefor,” which rules 
of construction require be given effect. 

It follows that no legal basis exists for disturbing the decision of 
July 22, 1953, that the Rittenhouse Paper Company’s claim should 
be denied. 
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[B-119776] 


Contracts—S pecifications—Restrictive—Proprietary Items 


The specifications in an invitation for bids to supply equipment requisitioned by 
the Foreign Operations Administration which, contrary to the belief of the 
administrative officials at the time of advertising, called for the proprietary 
items of a single manufacturer, but stated the absolute minimum requirements 
of the foreign country for which the purchase was being made, need not be 
regarded as being unduly restrictive so as to render the invitation illegal. 


Acting Comptroller General Weitzel to International Harvester Ex- 
port Company, August 19, 1954: 

Further reference is made to your letter of April 20, 1954, protesting 
the award of items 4, 5, 6 and 7 under Federal Supply Service invita- 
tion No. 4H-38713-R-2-15-54. 

According to the records of the Federal Supply Service, the invita- 
tion in question was issued under date of January 25, 1954, and called 
for sealed bids to be opened on February 15, 1954. In the invitation 
there was expressly reserved to the Government the right to reject 
any or all bids and to accept any item or group of items of any bid 
unless qualified by specific limitation of the bidder. 

Item 4 of the schedule called for five crawler tractors, with one 
extra engine as item 5; item 6, six rubber-tired wheel tractors, with 
six semitrailer dump wagons specified as item 7. 

On items 4 and 5 (which necessarily had to be evaluated together) 
the prices quoted by you, plus costs and freight to destination, ag- 
gregated $73,556.78. The unit prices of Caterpillar Tractor Company 
on the same items resulted in a total cost to the Government of $84,- 
158.95. A third bid on those items was rejected as not meeting speci- 
fications. 

The only bid on items 6 and 7 was submitted by Caterpillar Tractor 
Company, whose unit prices produced an aggregate cost of $138,101.16. 
However, the Caterpillar Tractor Company included in its bid a lump- 
sum offer of $182,157.32, f. o. b. factory, for items 4, 5, 6 and 7, if 
awarded all those items, which price was lower than the aggregate 
of its combined unit prices by an amount in excess of the difference 
between the two bids on items 4 and 5. Since the Caterpillar Tractor 
Company was the only bidder on items 6 and 7, the only choice avail- 
able to the Government, under the bids received, was between the 
lump-sum price of that company and a combination of your price on 
items 4 and 5 and Caterpillar’s unit prices on items 6 and 7. The latter 
combination would have produced an overall cost to the Government 
at destination of $7,917.13 in excess of the cost under the lump-sum 
bid. 

It appears that, contrary to the belief of the administrative officials 
at the time of advertising, the Caterpillar Tractor Company was the 
only manufacturer of tractors and wagons meeting the specifications 








80 DECISIONS OF THE COMPTROLLER GENERAL [34 


of items 6 and 7. It is your contention that those specifications were 
restrictive and that the manufacturer able to meet them was thereby 
placed in a position to offer an “all-or-nothing” bid in such a way as to 
allow figures to be adjusted to favor one group of items against 
another. 

With respect to the restrictive nature of the specifications, it is indi- 
cated that this lies solely in the requirement of four-wheel tractors and 
exclusion of two-wheeled tractors. The requisitioning agency—the 
Foreign Operations Administration—advised that the country for 
which the purchase was made insisted on four-wheel tractors for the 
reason that they would be used for purposes other than hauling the 
trailers for which they were primarily intended, and that two-wheel 
tractors could not be so used. Under these circumstances, it does not 
appear that the specifications were more restrictive than necessary to 
meet the Government’s minimum requirements. 

While it is stated by the administratiye office that items 6 and 7 
would not have been included in the invitation if it had been realized 
that they were in effect proprietary items of a single manufacturer, 
the inclusion of those items, under the terms of the invitation permit- 
ting the Government to accept any item or group of items, cannot be 
said to have rendered the invitation illegal. It is alleged by you that 
the unit prices quoted on items 6 and 7 were in excess of existing retail 
list prices, but the administrative office reports that it found upon in- 
vestigation that the published list prices did not include certain extras 
required by the specifications, or the cost of preparation for export, and 
that the unit prices were in fact, after allowance for those items, 
slightly under list. 

There is no information of record as to the list prices of the articles 
offered by Caterpillar Tractor Company under items 4 and 5 but it 
seems reasonable to assume that they also were offered at approxi- 
mately the list prices. That company’s proposal therefore appears to 
have been that the Government could have any individual items it 
desired at regular prices or all the items as a lot at some eight percent 
below list. This is not an “all or nothing” bid, but a not uncommon 
method of quoting, which has never been considered as improper in it- 
self. No doubt the fact that that company was the only supplier in a 
position to bid on one of the items put it in a more advantageous posi- 
tion than other prospective bidders on the other items, but the Govern- 
ment is not under any obligation to inquire into all the underlying 
factors which may permit or induce one bidder to cffer lower prices 
than another. 

It may be conceded that separate invitations for the different items 
required, or invitations for some and negotiation for others, might 
have been more effective in producing the maximum of competition 
on the most even terms. As stated, however, the failure to proceed 
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in that manner was the result of a misunderstanding or mistake of 
fact by the purchasing agency and was not contrary to any specific 
requirement of law. Having proceeded as it did to the point of bid 
opening, the administrative office was faced with the problem of 
whether to reject all bids and start over, or to award items 4 and 5 to 
you and negotiate for items 6 and 7, or to award the entire group of 
items to the Caterpillar Tractor Company. It cannot now be said that 
the choice it made was not proper or that any other course of action 
would have been more in the interest of the Government. 

Under the circumstances, I find no proper basis for any action by 
this Office. 


[B-119993] 


Traveling Expenses—Taxicab Fares—Travel Between Place 
of Lodging and Place of Duty 


Employee who used taxicabs from place of lodging to temporary duty stations 
because of unfamiliarity with local transportation facilities which were avail- 
able may not be reimbursed for the cost of daily travel by taxicab as an item 
of transportation not incidental to subsistence; also, while the use of taxicabs 
for such travel may fall within purview of the special conveyance provisions 
of paragraph 11 of the Standardized Government Travel Regulations, payment 
may not be allowed unless the administrative authorization and travel receipts 
requirements of paragraphs 11 and 80e are satisfied. See 32 Comp. Gen. 137. 


Acting Comptroller General Weitzel to Solomon Moldoff, August 19, 
1954: 

Reference is made to your undated letter postmarked April 12, 
1954, requesting review of General Accounting Office settlement dated 
February 16, 1954, which disallowed $35.30 of your claim for $38.30, 
representing expenses incurred for taxicab fares on March 19, 20 and 
23, 1953, while on temporary duty in Los Angeles, California, and 
vicinity, as an employee of the Department of the Army, Head- 
quarters, Signal Corps Engineering Laboratories, Fort Monmouth, 
New Jersey. 

Payment of the $35.30 was denied by the settlement of February 
16 for the reason that adequate public means of transportation was 
determined to be available for necessary travel between place of lodg- 
ing, Burbank, California, and the places where the temporary duty 
was performed—Los Angeles and vicinity. The sum allowed, $3.30, 
represents the cost of roundtrip transportation by Pacific Electric 
Railway between Burbank and Pasadena ($1.20), Burbank and Los 
Angeles ($.60), Burbank and Pasadena via Los Angeles ($1.20). 

You express the view that you should be reimbursed for the charges 
claimed since you were not familiar with Los Angeles, the surround- 
ing area, or the transportation facilities available. You state that 
taxicabs were utilized pursuant to local advice and that travel by any 
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other means would have necessitated additional time to complete the 
temporary assignment. 

The administrative report furnished this Office by the Department 
of the Army recommended payment of the cost of transportation by 
the Pacific Electric Railway. Tariffs on file in this Office show a 
scheduled service between the points involved of approximately every 
30 minutes, except during certain hours of the morning and evening 
when more frequent service is available. 

Paragraph 11 of the Standardized Government Travel Regulations 
provides as follows: 

11. Special conveyance.—The hire of boat, automobile, taxicab, aircraft, livery, 
or other such conveyance will be allowed if the use of such facilities is authorized 
or approved as advantageous to the Government whenever the employee or others 


rendering service to the Government is engaged on official business within or out- 
side his designated post of duty. * * * 


Paragraph 80e of those regulations provides that receipts, when prac- 
ticable to obtain them, will be required for the hire of a special convey- 
ance (not taxicabs locally) where the amount exceeds $3. 

Since the use of taxicabs for the travel in question falls within the 
purview of paragraph 11, above, this Office is without authority to 
authorize the payment of your claim in the absence of (1) a determina- 
tion of advantage by an appropriate administrative official (the officer 
who issued travel order or his successor) of the use of the special con- 
veyance; and (2) receipts for the use of the special conveyance uti- 
lized or an adequate explanation of why receipts were not procured. 
See 32 Comp. Gen. 137. 

Accordingly, upon the present record the settlement of February 16, 
1954, must be, and is, sustained. 


[B-120436] 


Bids—Modification—After Opening of Bids—Withdrawal 
of All or None Qualification 


A bidder for a contract to construct an electric transmission line, under an in- 
vitation which divided the work into two schedules, who reserved the right to 
refuse to accept the award of anything less than both schedules submitted a 
qualified bid which could not be accepted even though the bidder attempted to 
waive the qualification after the bids were opened. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
August 20, 1954: 

Reference is made to your letter dated July 28, 1954, transmitting 
a report from the Bonneville Power Administration relative to the 
award by that agency of a contract on Schedule V, Invitation No. 
7366, for construction of the McNary-Ross 345 KV transmission line. 
The award, to Parker-Schram Company, is reported to have been made 
and contract executed under date of June 18, 1954, following bid 
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opening on June 4 and administrative rejection of a protest, by letter 
dated June 7, from Midland Constructors, Inc. 

It appears from the record submitted that bids were invited for 
the construction of an 85 mile section of transmission line, divided 
into two schedules of 43.8 and 41.2 miles, respectively. In the bid 
form it was expressly provided that “Award will be made by sched- 
ule, combination of schedules or as a whole to one bidder.” 

Bids on one or both schedules were submitted by twelve bidders. 
On schedule IV the lowest bid was $485,489.97, by W. L. Ridge Con- 
struction Co., which did not bid on schedule V. Parker-Schram Com- 
pany bid $1,085,197.60 for the combined schedules, made up of 
$523,701.60 for schedule IV and $561,496 for schedule V, but stipu- 
lated in its bid: “We reserve the right to refuse to accept the award 
of any less than both Schedules IV and V.” Midland Constructors, 
Inc., the protesting bidder, bid $1,089,719.25 for the combined sched- 
ules, divided into $523,217.25 for schedule IV and $566,502 for schedule 
V, with an increase of three percent on either schedule if only one 
were awarded. The three bids enumerated offered the lowest com- 
bination of individual prices received. 

After bids were opened the Parker-Schram Company, by letter 
dated June 4, 1954, to the contracting officer, stated as follows: 

This will serve to confirm our subsequent oral statement to you that it is 
not our intention to exercise any rights we may have reserved in connection with 
our proposal and our agreement to accept the award of Schedule V of the above 


project in the total amount of $561,496.00, based on our unit price bid sub- 
mitted as above. 


Award was thereafter made to W. L. Ridge Construction Co. for 
schedule IV and to Parker-Schram Company for schedule V. 

The contracting officer in his report relies upon certain statements 
in 20 Comp. Gen. 4 and 30 Comp. Gen. 179, dealing with the extent 
to which deviations from advertised specifications in bids may be 
permitted to be waived. 

The situation here presented is not one of a mere deviation from 
specifications which can be solved by application of the rules stated 
in the decisions referred to. In those cases, and the class of cases 
which they typify, the bidders have made offers which, aside from 
considerations of responsiveness or fairness to other bidders, can be 
made binding contracts by acceptance. The bid of the Parker-Schram 
Company was not such a bid except as to the combination of schedules 
IV and V; it made no bid on either individual schedule which the 
contracting officer could have converted into a contract by acceptance. 
The waiver, after bids were opened, of the qualification stated in 
the bid, was in effect the submission of a new bid on schedule V. 
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In City of Chicago v. Mohr, 216 Ill. 320, 74 N. E. 1056, it was said: 


* * * When a bid is permitted to be changed (after the opening) it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 
favoritism, if not fraud—a direct violation of the law—and cannot be too 
strongly condemned. 


As pointed out in 17 Comp. Gen. 554, the strict maintenance of the 
competitive bidding procedures required by law is infinitely more in 
the public interest than obtaining a pecuniary advantage in individual 
cases by permitting practices which do violence to the spirit and 
purpose of the law. Conditions or reservations which give a bidder 
a chance to second-guess his competitors after bid-opening must be 
regarded as fatal to the bid. 

It follows that the award of Schedule V to the Parker-Schram Com- 
pany was not in accordance with law and cannot be recognized as 
binding on the Government. The purported contract entered into 
with that company should accordingly be cancelled and any work in 
progress thereunder discontinued at the earliest possible time. 


[B-120688] 


Mileage—Routes—Circuitous—Deduction for Travel by 
Government Aircraft 


An Army officer who on change of station from Japan to Camp Kilmer, New 
Jersey, travels by circuitous route on Government airplane to Westover Air 
Force Base and thence by privately owned automobile to Camp Kilmer, a dis- 
tance of 177 miles, and who, had air travel been by most direct usually traveled 
route, would have landed at Washington, D. C., a distance of 195 miles from 
Camp Kilmer, is entitled to mileage for automobile travel for the distance 
from Washington to Camp Kilmer not to exceed the distance actually traveled 
from Westover Air Force Base to Camp Kilmer. 


Acting Comptroller General Weitzel to Colonel J. W. McManus, 
Department of the Army, August 20, 1954: 

There has been received from the Chief of Finance by second en- 
dorsement dated July 8, 1954, your letter of June 28, 1954, submitting 
for advance decision a voucher stated in favor of Chaplain (Lieuten- 
ant Colonel) Emmett G. Jones, 0401170, in the sum of $23.78, repre- 
senting additional travel allowance for his travel from Tokyo, Japan, 
to Fort Bragg, North Carolina, via Camp Kilmer, New Jersey. 

By Letter Orders No. 10-682-C, October 23, 1953, the officer was 
released from assignment and duty in Japan and assigned to Camp 
Kilmer, New Jersey, for further assignment. The orders authorized 
circuitous travel via various countries in Asia, Africa and Europe; 
provided for travel by military aircraft on a space available basis; 
and granted 25 days’ leave and 15 days’ travel time. By paragraph 
160, Special Orders No. 43, December 21, 1953, Camp Kilmer, New 
Jersey, he was assigned to Fort Bragg, North Carolina. He departed 


SE) 


Tokyo, Japan, on October 29, 1953, by military aircraft, and arrived 
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at Westover Air Force Base, Massachusetts (from the Azores) on 
November 24, 1953, by that mode of transportation. He traveled from 
Westover Air Force Base to Camp Kilmer and thence to Fort Bragg, 
by privately owned automobile. He was paid $44.31 on voucher 253 
in your February 1954 accounts representing mileage from Westover 
Air Force Base to Camp Kilmer ($10.62), and from the latter place 
to Fort Bragg ($32.04), plus per diem for 1 day ($1.65) at Camp 
Kilmer. The present voucher covers per diem and mileage for the 
entire trip had travel been by the direct usually traveled route ($68.09) 
less the prior payment. The travel allowance as thus recomputed in- 
cludes $11.70 as mileage from Washington, D. C., to Camp Kilmer, 
New Jersey, in lieu of mileage in the sum of $10.62 from Westover 
Air Force Base to Camp Kilmer. In this connection it appears the 
Office of Chief of Transportation has furnished a Military Air Trans- 
port Service schedule showing that the officer could have departed 
Tokyo on October 29, 1953, and arrived at Westover Air Force Base 
via Andrews Air Force Base, Washington, D. C., on November 2, 
1953. Your question as to the method of computation arises from the 
belief that had the travel been eastward across the United States by 
Military Air Transport Service it is not likely that the officer would 
have proceeded to Westover Air Force Base from Washington by 
air, but rather, would have proceeded from Washington to Camp Kil- 
mer by other means thus “reducing” (¢%) the mileage payment which 
already has been made to him. 

Since the air travel actually performed was to Westover Air Force 
Base, it appears that the Military Air Transport Service schedule 
was prepared with Westover Air Force Base as the terminus without 
regard to the fact that the final destination was Camp Kilmer. The 
same schedule shows a stop at Andrews Field and normally the most 
direct usually traveled route would involve no travel other than from 
that point to Camp Kilmer, a distance of 195 miles. However, where 
travel incident to an ordered change of permanent station is per- 
formed in part by Government airplane over a circuitous route, such 
travel by Government means is, in any event, properly to be regarded 
as Official travel to the extent that it reduces the distance to be traveled 
by other means. Hence, claimant is entitled to mileage for the dis- 
tance from Washington to Camp Kilmer not to exceed the distance 
actually traveled from Westover Air Force Base to Camp Kilmer. 
See 23 Comp. Gen. 573 and 24 éd. 787. 

On that basis, no mileage in addition to that heretofore paid is 
authorized. The voucher, which is returned herewith, should be ad- 
justed accordingly. 
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Bids—Acceptance or Rejection—Bidders’ Qualifications 


Low bidder for contract to supply X-ray solutions, whose business address was 
found to be an unoccupied private home, whose name was not known to the 
various license bureaus as a regular dealer or supplier is not “a responsible 
bidder” within the meaning of that term which contemplates consideration not 
only of the financial resources of the bidder, but also his integrity, fitness, ca- 
pacity, and ability to fulfill the contract requirements successfully. 


Acting Comptroller General Weitzel to Henry O. Willier, August 20, 
1954: 

Further reference is made to your letter of July 12, 1954, protesting 
the action of Freedmen’s Hospital in refusing to make an award of a 
contract to the D. C. Solution Service, reported to be a subsidiary of 
yours, covering the furnishing of X-ray solutions pursuant to invita- 
tion No. 847, dated June 10, 1954. 

This Office now is in receipt of a complete report in the matter 
which, in substance, indicates the following : 

The invitation to bid specifically required that each bidder state the 
price per gallon being allowed for used fixer solution from which 
metals may be reclaimed. Since the D. C. Solution Service failed to 
comply with this requirement, the supply officer at Freedmen’s Hospi- 
tal attempted to contact your firm both for the purpose of advising it 
of its failure to comply with the requirements and to conduct a 
thorough investigation relative to the competency of the Service. 
However, no contact could be made through the telephone number 
given, since the D. C. Solution Service was not listed in the telephone 
directory. In addition, an attempt was made to inspect the establish- 
ment at the address given—5722 First Street, N. W.—but such address 
was revealed to be a private home appearing to be unoccupied, located 
in a residential district and bearing a “For Sale” sign. Neither was 
such company listed in the various license bureaus which authorize the 
manufacture and sale of solutions, nor was the Hospital able to estab- 
lish that such Service supplied X-ray solutions to any other institu- 
tion or individual in the District of Columbia. In view thereof, the 
Hospital had no alternative except to accept the bid of the Acme Solu- 
tion Company which was known to be a dependable business perform- 
ing the services required by the Hospital. 

With respect to your contention concerning the competency and 
responsibility of your firm, it should be pointed out that the word 
“responsible” imports something more than pecuniary ability, and in 
the selection of the lowest responsible bidder, public officers are re- 
quired to consider not only the financial resources of the bidder, but 
also his integrity, fitness, capacity, and ability successfully to fulfill 
the contract requirements. O’Brien v. Carney, 6 F. Supp. 761; Kel- 
ling, et al. v. Edwards, et al., 116 Minn. 484, 184 N. W. 221 and Koich 
v. Cvar, 110 P. 2d 964. In view thereof, and since the supply officer at 
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Freedmen’s Hospital was unable to develop any information even to 
establish the existence of the D. C. Solution Service, it is obvious that 
his action in the instant case was justified. 

Accordingly, this Office would not be warranted in questioning the 
administrative action taken. 


[B-102821] 


Pay—Retired—Disability Retirement Pay—Correction of 
Records 


An officer of the Army of the United States who was released from active duty 
not by reason of physical disability prior to the effective date of the Career Com- 
pensation Act of 1949, who was found to have incurred a disability while serving 
on active duty by the Army Disability Review Board, which was without juris- 
diction to review his case, but whose military record was subsequently changed 
pursuant to section 207 of the Legislative Reorganization Act of 1946, as amended, 
to show that his name had been placed upon the temporary disability retired list 
of the Army under section 402 of the 1949 act is entitled to receive disability re- 
tirement pay as computed thereunder. 


An officer of the Army of the United States who after release from active duty 
not by reason of physical disability became entitled to disability retirement pay 
under section 402 of the Career Compensation Act of 1949, after records were 
corrected pursuant to section 207 of the Legislative Reorganization Act of 1946, 
as amended, to show that he had incurred a disability while serving on active 
duty and that his name had been placed upon the temporary disability retired 
list of the Army in accordance with section 402 may be credited for pay compu- 
tation purposes with inactive service between the date he was released from 
active duty and the date when his name was placed on the temporary disability 
retired list. 


Acting Comptroller General Weitzel to Captain C. L. Cardwell, De- 
partment of the Army, August 23, 1954: 

By third endorsement dated May 17, 1954, the Chief of Finance, 
Department of the Army, forwarded to this Office your letter of April 
16, 1954, with enclosures, requesting an advance decision as to the 
legality of payment on a voucher (transmitted with your letter), in 
favor of Stanley S. Stein, in the amount of $1,773.40, representing 
retirement pay for the period from January 1, 1951, through Decem- 
ber 31, 1953—less payments previously made—based on the correction 
of his military records by the Army Board for Correction of Military 
Records, established pursuant to the provisions of section 207 of the 
Legislative Reorganization Act of 1946, as amended by the act of 
October 25, 1951, Public Law 220, 65 Stat. 655,5 U.S.C. 19la. You 
state that temporary disability retirement pay is authorized by the 
Career Compensation Act of 1949, Public Law 351, 63 Stat. 802, 37 
U.S. C. 231, and that doubt exists whether the retirement provisions 
of that act are applicable in the case of a person whose disability oc- 
cured prior to its effective date, October 1, 1949. You also state that 
if the questioned payment is authorized a further question arises 
whether service to include December 31, 1950, should be credited for 


pay purposes, 
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It appears from the record that on September 21, 1946, Mr. Stein 
was released from active duty as a captain, Army of the United 
States, not due to physical disability. On December 20, 1950, Mr. 
Stein appeared before the Army Disability Review Board, presumably 
established under the provisions of section 302 (a) of the Service- 
men’s Readjustment Act of 1944, 58 Stat. 287, as amended, 38 U.S. C. 
693i, which board found that the physical disability from which he 
suffered permanently incapacitated him for active service; that the 
incapacity originated and became incapacitating on November 10, 
1945; and that it was the result of an incident of the service. On 
January 15, 1951, as the result of the approval of the Army Dis- 
ability Review Board’s findings, Mr. Stein was certified for retire- 
ment pay benefits under the provisions of the act of April 3, 1939, 53 
Stat. 557, as amended, 10 U. S. C. 456, in the amount of $181.13 a 
month, effective January 1, 1951, and he was paid retirement pay 
from that date until February 28, 1953, when payment of such re- 
tired pay to him was discontinued for the reason that, since he was 
not released from active duty by reason of physical disability, the 
Army Disability Review Board, before which he appeared, was with- 
out jurisdiction to review his case. 30 Comp. Gen. 409. 

On May 21, 1952, Mr. Stein applied to the Army Board for Cor- 
rection of Military Records to correct his military record to show 
that he was relieved from active duty by reason of physical dis- 
ability on September 21, 1946, and claimed retirement pay benefits 
effective from that date. On September 18, 1953, the said Board is- 
sued its findings, conclusions and recommendations and on October 
2, 1953, the Secretary of the Army issued a memorandum for The 
Adjutant General stating that he had received and approved the said 
findings, conclusions and recommendations and directing that all the 
Department of the Army records of Stanley S. Stein be corrected to 
show: 

a. that he was physically unfit to perform the duties of his office, rank or 
grade due to ulcer, peptic, of duodenum, chronic, with history of bleeding in 
November 1945, with no history of perforation or obstruction, cause unknown ; that 
the disability was the proximate result of the performance of active duty in- 
curred while he was entitled to receive basic pay as a member of a reserve com- 
ponent on extended active duty; that it was not incurred during a period of 
unauthorized absence; that the disability is rated 30 percent in accordance with 
the Veterans Administration Schedule for Rating Disabilities; that he became 
physically unfit to perform the duties of his office, rank or grade on November 
1945; that the disability may be permanent; that it was not combat incurred 
or the result of an explosion of an instrumentality of war in line of duty. 

b. that having been determined to be unfit for duty by reason of physical dis- 
ability incurred while serving on active duty he was placed on the temporary 
disability retired list of the Army on 31 December 1950 in the grade of Captain 
with entitlement to retirement pay from 1 January 1951 as provided by Sections 
402 and 409, Public Law 351, 8ist Congress. 

While the quoted paragraph “a” does not recite all the facts neces- 
sary to establish a right to retirement pay under the statutory pre- 
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requisites stipulated in section 402 of the pertinent statute, paragraph 
“b” recites that Mr. Stein’s name was placed on the temporary dis- 
ability retired list of the Army as provided by that section, which 
presupposes that all of the conditions stipulated in that section had 
been met. 

Under the provisions of the said section 207 of the Legistlative Re- 
organization Act of 1946, 60 Stat. 837, as amended, the Secretaries of 
the Army, Navy, and Air Force and the Secretary of the Treasury 
(with respect to the Coast Guard), under procedures set up by them 
and “acting through boards of civilian officers or employees of their 
respective Departments,” are authorized to “correct” any military or 
naval record where in their judgment such action is necessary to cor- 
rect an error or remove an injustice. Such section expressly provides 
that corrections so made shall be final and conclusive on all officers of 
the Government, except when procured by means of fraud. 

While the retirement pay provisions of the Career Compensation Act 
of 1949 (Title IV) generally are not applicable in the case of mem- 
bers of the uniformed services who were released from active duty 
prior to the enactment of the Career Compensation Act of 1949 and 
who, subsequent to that act, were found to be physically disabled (see 
30 Comp. Gen. 409), Mr. Stein’s military records now have been cor- 
rected under the authority granted by section 207 of the Legislative 
Reorganization Act of 1946, as amended, to show that “he was placed 
on the temporary disability retired list of the Army on 31 December 
1950 in the grade of Captain * * * as provided by sections 402 and 
409, Public Law 351, 63 Stat. 816, 823, 81st Congress [Career Com- 
pensation Act of 1949],” and such correction is final and conclusive 
on this Office. Subsection 402 (d) of the said Career Compensation 
Act of 1949, 63 Stat. 818, expressly provides that a member of the 
uniformed services whose name is placed upon the temporary dis- 
ability retired list of his service pursuant to section 402 shall be en- 
titled to receive disability retirement pay computed as stated in that 
subsection. Hence, the right to such retirement pay depends on the 
member having his name placed on the temporary disability retired 
list pursuant to the said section 402. Mr. Stein’s military record has 
been conclusively “corrected” to show that his name was so placed on 
that list, pursuant to that section, on December 31, 1950. Accord- 
ingly, you are authorized to make payment on the voucher, if other- 
wise correct. Compare 32 Comp. Gen. 242; id. 372 (Hobbes case), 
where the right to retirement pay did not depend on a retired status, 
or (as here) on the member having his name placed on a retired list 
pursuant to certain statutory conditions, but wholly on a record es- 
tablishing the existence of certain other preconditions stipulated in 
the statute. 

With respect to the further question raised in your submission, you 
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are advised that for the purpose of determining the active duty pay 
upon which Mr. Stein’s retirement pay is to be based he may be cred- 
ited with inactive service between the date he was released from active 
duty and the date when his name was placed on the temporary dis- 
ability retired list of the Army, as shown by the “corrected” record. 
Compare 31 Comp. Gen. 78. 

The voucher and the other papers submitted with your letter are 
returned herewith. 


[B-118567] ‘ 


Retired Pay—Disability Retirement Pay—Certification Re- 
quirements Under the Act of April 3, 1939, as Amended 


The right to disability retirement pay under the act of April 3, 1939, as amended, 
which accrued to an officer of the Army of the United States who was released 
from active duty by reason of physical disability when the Secretary of War 
pursuant to the approved findings of an Army retiring board directed that he 
be certified to the Veterans Administration as entitled thereto may not be 
defeated by the fact that the clerical act of certification was not performed prior 
to the effective date of the Career Compensation Act of 1949, which superseded 
the 1939 act, and the officer may be considered to be an individual “heretofore 
granted or entitled to receive retirement pay for physical disability” within 
the contemplation of section 411 of the 1949 act so as to be entitled to elect to 
qualify for disability retirement pay thereunder. 


Acting Comptroller General Weitzel to Lieutenant Colonel C. B. 
Norris, Department of the Army, August 23, 1954: 

There has been considered your letter of December 14, 1953, for- 
warded here by first endorsement of the Chief of Finance, dated Feb- 
ruary 1, 1954, submitting for advance decision a voucher stated in 
favor of Albert M. Grimes in the amount of $4,017.60, representing 
retirement pay at the rate of $135 per month for the period July 1, 
1951, to April 30, 1952, and at the rate of $140.40 per month for the 
period May 1, 1952, to November 30, 1953. The rate of $135 is com- 
puted at 75 per centum of the active-duty pay under the laws in effect 
from July 1, 1946, to September 30, 1949, of a second lieutenant with 
less than three years’ service. The rate of $140.40 represents $135 
increased by four per centum under the act of May 19, 1952, 66 Stat. 79. 

It appears that Albert M. Grimes served on extended active duty 
with the Army of the United States from February 12, 1941, to May 
14, 1948. By memorandum dated April 28, 1953, the Office of The 
Adjutant General of the Army forwarded Lieutenant Grimes’ case 
to the Judge Advocate General of the Army for an opinion as to 
eligibility for review by the Army Disability Review Board, estab- 
lished under the provisions of section 302 of the Servicemen’s Read- 
justment Act of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i. The 
said memorandum is, in part, as follows: 

2. Lieutenant Grimes appeared before an Army retiring board, convened at 


Kennedy General Hospital, Memphis, Tennessee, on 23 April 1943, and was 
found to be permanently incapacitated for active service, the result of an inci- 
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dent of service. He was relieved from active duty, effective 14 May 1943, by 
paragraph 40, Special Orders 104, Headquarters Fourth Service Command, 
dated 1 May 1943, under the authority of WD Circular 217, 1941. The Depart- 
ment did not entirely concur in the proceedings of the original retiring board 
and it was reconvened at Kennedy General Hospital on 25 May 1943 and found 
that Lieutenant Grimes was permanently incapacitated for active service, the 
result of an incident of service as an enlisted man, but not the result of an 
incident of service as an officer. These findings were approved by order of the 
Secretary of War on 18 June 1943. 

3. The Secretary of War, through the War Department Army Retiring Board, 
by Memorandum to The Adjutant General, dated 30 December 1944, directed that 
the approval of the reconvened Army retiring board at Kennedy General Hos- 
pital be vacated and the proceedings be disapproved. No action was taken to 
effect this directive. 

4. The Secretary of War, through the War Department Army Retiring Board, 
by Memorandum, dated 2 January 1945, directed The Adjutant General to certify 
Second Lieutenant Albert M. Grimes to the Veterans Administration as entitled 
to receive retirement pay under the Act of 3 April 1939, as amended. No action 
was taken in this regard. 


On May 11, 1953, the Judge Advocate General advised The Adju- 
tant General that: 

It is the opinion of this office that former Second Lieutenant Albert M. Grimes, 
01579729, is entitled to receive retirement pay under the provisions of the act 
of April 3, 1939 (53 Stat. 557), as amended (10 U. S. C. 456), effective 15 May 
1943, without the necessity of a review of his case by the Army Disability Re- 


view Board under the provisions of section 302 of the Servicemen’s Readjust- 
ment Act of 1944 (58 Stat. 287), as amended (38 U. S. C. 698i). 


On October 7, 1953, The Adjutant General’s Office, by order of the 
Secretary of the Army, advised the Commanding Officer, Finance 
Center, U. S. Army, Indianapolis, Indiana, that Albert M. Grimes, 
01579729, had been determined eligible for benefits provided in the act 
of April 3, 1939, 53 Stat. 557; that such determination was a result of 
the finding of the Army Retiring Board approved January 2, 1945; 
and that he was entitled to retirement pay as a second lieutenant, 
effective May 15, 1943, in the amount of $112.50 per month. ($112.50 
is 75 per centum of the active-duty pay, under the laws in effect from 
May 15, 1943, to June 30, 1946, of a second lieutenant with less than 
three years’ service.) 

You state that you are in doubt as to the legality of the above certi- 
fication of October 7, 1953, since the Career Compensation Act of 
1949 approved October 12, 1949, 63 Stat. 802, effective October 1, 1949, 
superseded the retirement pay provisions of section 5 of the act of 
April 3, 1939, as amended, except as such provisions may be material 
in relation to the review provisions of section 302 of the Servicemen’s 
Readjustment Act of 1944. In that connection see 30 Comp. Gen. 409, 
414, 

Authority to make determinations as to whether disability exists 
and as to whether such disability was incurred in line of duty, within 
the contemplation of the act of April 3, 1939, was vested in the Secre- 
tary of War (now the Secretary of the Army) or his designee by 
Executive Order No. 8099, dated April 28, 1939. Disability retire- 
ment pay under the said act, as amended, is in the nature of a pension 
predicated on disability, without regard to whether the officer receiv- 
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ing such pay remains in the service as a retired officer. 23 Comp. 
Gen. 284. The right to such pay is not necessarily contingent upon 
the observance of any particular procedure but accrues when there 
has been a competent determination of the essential facts bringing the 
individual within the conditions contemplated in the statute. Com- 
pare 32 Comp. Gen. 242, 247, and cases therein cited. 

Hence, when the Secretary of War on January 2, 1945, directed that 
Lieutenant Grimes be certified to the Veterans Administration as 
entitled to retirement pay under the act of April 3, 1939, as amended, 
after having approved the finding of an Army retiring board that 
the officer was permanently incapacitated for active service as the re- 
sult of an incident of service and that his incapacity was caused by 
disability suffered in line of duty from disease or injury, the officer 
became entitled to such retirement pay. The fact that a subordinate 
of the Secretary neglected to perform the clerical act of certification 
prior to October 1, 1949, did not defeat that right. 

It follows that Lieutenant Grimes is entitled to retirement pay in 
the amount and for the period represented by the present voucher, 
subject to the restrictions imposed by section 15 of the act of July 13, 
1943, 57 Stat. 559, which provides, in effect, that disability retirement 
pay and disability compensation from the Veterans Administration 
may not be paid for the same period. While this Office does not have 
a report as to disability compensation payments, if any, made to Lieu- 
tenant Grimes by the Veterans Administration during the period from 
July 1, 1951, to November 30, 1953, information has been received to 
the effect that he currently is receiving disability compensation from 
the Veterans Administration at the rate of $172.50 per month, appar- 
ently on the basis of total disability. The voucher is returned herewith 
but before any payment is made thereon, the total of any disability 
compensation payments made to Lieutenant Grimes during the period 
involved should be ascertained and deducted from the retirement pay 
otherwise due for such period. 

Since Lieutenant Grimes’ eligibility to receive retirement pay was 
established on January 2, 1945, he may be considered to be an individ- 
ual “heretofore granted or entitled to receive retirement pay for phys- 
ical disability” within the contemplation of section 411 of the Career 
Compensation Act of 1949, 63 Stat. 823, and thus entitled to elect to 
qualify for disability retirement pay under the provisions of that act. 
Should he so elect, his disability retirement pay, upon a competent de- 
termination of disability of at least 75 per centum, would be for com- 
putation beginning October 1, 1949, on the basis of 75 per centum of 
the active duty pay of a second lieutenant with over two years’ service, 
resulting in a monthly rate of $171 from October 1, 1949, to April 30, 
1952, and $177.84 beginning May 1, 1952. If he decides to make such 
election, it must, under the statute, be made prior to October 1, 1954. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 93 
[B-119423] 


Records—Military, Naval, Ete.—Correction—Entitlement 
to Active Duty Pay and Travel Allowance 


A former Army enlisted man whose military records were corrected pursuant 
to section 207 of the Legislative Reorganization Act of 1946, as amended, to show 
medical discharge in lieu of dishonorable discharge with direction to pay for- 
feited pay and allowances, but not corrected to delete or modify the pay forfei- 
ture provisions of court-martial sentences, is not entitled to such forfeited pay 
and allowances; however, member is entitled to the travel allowance which is 
incident to honorable discharge. 


Acting Comptroller General Weitzel to Captain C. L. Cardwell, De- 
partment of the Army, August 23, 1954: 

Reference is made to your letter of February 24, 1954, with en- 
closures, forwarded here by first endorsement of March 22, 1954, from 
Office Chief of Finance, requesting an advance decision as to the pro- 
priety of payment of a voucher, transmitted therewith, in favor of 
Bernard B. Miller covering pay and allowances and travel pay be- 
lieved to be due as a result of a correction of his military records by the 
Department of the Army in accordance with section 207 of the Legis- 
lative Reorganization Act of 1946, approved August 2, 1946, as 
amended by Public Law 220, 82d Congress, approved October 25, 
1951, 65 Stat. 655. 

It is stated in your letter that pursuant to a special court-martial 
sentence of March 2, 1944, and a general court-martial sentence of May 
11, 1944, Bernard B. Miller was given a dishonorable discharge and 
all pay and allowances accruing to his account after February 1, 1944, 
were forfeited. 

The voucher covers base pay from February 1, 1944, to September 
8, 1945, the date of separation, in the amount of $865.60 and mileage 
from Camp Hood, Texas, to Brooklyn, New York, in the amount of 
$92.35, aggregating $957.95, from which amount various items total- 
ing $244.17 were deducted for deposit to miscellaneous receipts and 
$173.12 was deducted as withholding tax, leaving a net balance 
claimed of $540.66. 

Under date of May 21, 1948, the Secretary of the Army issued a 
memorandum for The Adjutant General, which is as follows: 

Having received and approved the recommendation of the Army Board on 
Correction of Military Records in the case of former Private BERNARD B. 


MILLER, 12 121 247, and under the authority vested in me my Section 207 of the 
Legislative Reorganization Act of 1946 (Public Law 601, 79th Congress), it is 
lirected : 
1. That all of the military records of former Private BERNARD B. MILLER, 
12 121 247, be corrected to show him medically separated from the military 
service September 8, 1945, in lieu of the Dishonorable Discharge now 
held by him. 
2. That the Department of the Army issue to BERNARD B. MILLER, 
12 121 247, a medical Discharge Certificate, WDAGO Form 55, dated Sep- 
tember 8, 1945, in lieu of the Dishonorable Discharge now held by him. 
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On September 5, 1952, an additional memorandum was addressed to 
The Adjutant General by the succeeding Secretary of the Army as 
follows: 

Having received and considered the recommendations of the Army Board on 
Correction of Military Records in the case of BERNARD B. MILLER, 12 121 247, 


and under the authority vested in me by Section 207 of the Legislative Reorgan- 
ization Act of 1946, as amended, (Public Law 220, 82d Congress), it is directed: 


That the Department of the Army pay to BERNARD B. MILLER, 12 121 247, 
or other proper party or parties, all money found to be due as a result of the 
correction of military record directed by the Secretary of the Army under 
date of 21 May 1948, including, but not limited to, pay and allowances from 
1 February to 11 May 1944 forfeited by the special court-martial sentence of 
2 March 1944 and the general court-martial sentence of 11 May 1944. 


Section 207 of the act of August 2, 1946, as amended by Public Law 
220, is in part as follows: 

(a) The Secretaries of the Army, Navy, and Air Force and the Secretary of 
the Treasury (with respect to the Coast Guard), respectively, under procedures 
set up by them, and acting through boards of civilian officers or employees of 
their respective Departments, are authorized to correct any military or naval 
record where in their judgment such action is necessary to correct an error or 
remove an injustice, and corrections so made shall be final and conclusive on all 
officers of the Government except when procured by means of fraud: * * * 

(b) The Department concerned is authorized to pay, out of applicable current 
appropriations, claims of any persons, their heirs at law or legal representatives 
as herinafter provided, of amounts paid as fines, forfeitures, or for losses of pay 
(including retired or retirement pay), allowances, compensation, emoluments, 
or other monetary benefits, as the case may be, which are found to be due on ac- 
count of military or naval service as a result of the action heretofore taken 
pursuant to section 207 of the Legislative Reorganization Act of 1946, or here- 
after taken pursuant to subsection (a) of this section: * * * 


In decision dated November 19, 1952, B-96905, 32 Comp. Gen. 242, it 
was stated that while subsection (b) of said section 207, 65 Stat. 655, 
authorizes the Department concerned to pay claims for amounts due 
on account of military or naval service as a result of correction of 
records made pursuant to the preceding subsection 207 (a), 65 Stat. 
655, the said subsection 207 (a) does not authorize a correction of 
records to show the amount due or that any amount is due or that the 
claimant will be entitled to any monetary benefits. The amount to 
be paid under subsection 207 (b) pursuant to a correction of records 
under subsection 207 (a) depends upon a proper application of the 
pay statutes to the facts in the case and the claimant’s status as fixed 
by his corrected records. Subsection 207 (a) provides that corrections 
made thereunder shall be final and conclusive on all officers of the 
Government except when procured by fraud but subsection 207 (b), 
authorizing payments based on such corrections, does not make de- 
partmental determinations final and conclusive as to the amount 
payable under the corrected record. See, also, decision of July 7, 
1954, 34 Comp. Gen. 7. 

The correction of the military record of Private Miller directed 
by the Secretary of the Army in memorandum of May 21, 1948, con- 
sists of nothing more than a change to show Private Miller as having 
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been medically separated from the military service September 8, 1945, 
in lieu of the dishonorable discharge which previously had issued. 
However, his military records were not corrected so as to delete or 
modify that portion of the court-martial sentences in question imposing 
forfeiture of pay and allowances. Insofar as the forfeiture of pay 
and allowances is concerned it does not appear that the correction 
of his records changed Private Miller’s rights in any way. However, 
the $92.35 item, representing travel pay (travel allowance), does not 
appear to constitute any part of the statutory pay and allowances 
in the nature of compensation payable to the claimant incident to his 
active military service, but rather is a commutation of transportation 
in kind the right to which accrues only upon discharge from the 
military service. See3 Comp. Gen. 207; 3 Comp. Gen. 534, 536. Com- 
pare Sherburne v. United States, 16 C. Cls. 491, 497. 

Section 126 of the act of June 3, 1916, as amended by the act 
of December 14, 1942, 56 Stat. 1049, 10 U. S. C. 752, 1940 Ed., Supp. 
V—the travel allowance law in effect on the date of claimant’s dis- 
charge (September 8, 1945)—authorized payment of a travel allow- 
ance of five cents per mile for the distance from place of discharge 
to place of acceptance for enlistment, enrollment, or muster into the 
service upon discharge “except by way of punishment for an offense.” 
Hence, the payment of travel allowance upon the dishonorable dis- 
charge of the claimant was precluded not by the forfeiture provi- 
sions of the court-martial sentence, but by reason of the restriction 
in the travel allowance law, and since the military records of the 
claimant now have been corrected to show a medical separation in 
lieu of the dishonorable discharge, it would appear that he is entitled 
to the $92.35 travel allowance item, if otherwise correct. See de- 
cision of today to you in the case of Willie D. Willis, 34 Comp. 
Gen. 95. 

Accordingly, the voucher presented is returned herewith and pay- 
ment of travel allowance is authorized. Payment of the other credit 
item (base pay) on the voucher is not authorized. A copy of this 


decision should be attached to the voucher upon which payment is 
made. 


[B-1194838] 


Records—Military, Naval, Ete.—Correction—Travel Allow- 
ance, Mustering-Out and Leave Payments 


A dishonorably discharged enlisted man whose military records were corrected 
to show honorable discharge, but not corrected to delete pay forfeiture provi- 
sions of court-martial sentence, is entitled to travel allowance and mustering- 
out pay which are incident to honorable discharge; however, payment may not 
be made for any unused leave which is part of member’s compensation for active 
military service. B-116526, September 8, 1953, overruled in part. 
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Acting Comptroller General Weitzel to Captain C. L. Cardwell, De- 
partment of the Army, August 23, 1954: 

Reference is made to your request, received with first endorsement 
dated March 29, 1954, from the Office Chief of Finance, for an ad- 
vance decision as to whether you are authorized to pay a voucher 
stated in favor of Willie D. Willis, former enlisted member of the 
Army of the United States, covering mustering-out pay, travel al- 
lowance on discharge and a lump-sum leave payment based on the 
correction of his military records. 

You state that on September 2, 1944, Private Willis was sen- 
tenced by an Army general court-martial to be dishonorably dis- 
charged from the military service to a period of confinement and to 
forfeiture of pay and allowances due or to become due. The said 
general court-martial sentence was the result of his conviction for 
an assault which occurred on May 18, 1944. You further state that 
the sentence was approved with an immaterial modification and that 
Willis was separated from the military service by dishonorable dis- 
charge on November 1, 1946, following his release from confinement. 

The record shows that on April 25, 1950, the Secretary of the Army, 
acting pursuant to the authority vested in him by Section 207 of the 
Legislative Reorganization Act of 1946, 60 Stat. 812, 5 U.S. C. 191a, 
directed (1) that all Department of the Army records of former Pri- 
vate Willie D. Willis, Army serial No. 38 226 165, be corrected to show 
him as honorably separated from the Army of the United States 
on November 1, 1946, in lieu of a dishonorable separation; (2) that 
the Department of the Army issue to Willie D. Willis, a Certificate 
of Honorable Discharge from the Army of the United States, dated 
November 1, 1946, in lieu of the Dishonorable Discharge Certificate 
of the same date and (3) that time lost under Article of War 107 
as a result of his trial and conviction by a general court-martial be 
stricken from the records. Subsequently, following amendment of sec- 
tion 207 of the Legislative Reorganization Act of 1946 by the act 
of October 25, 1951, 65 Stat. 655, the Secretary of the Army directed 
in a memorandum dated September : 3, 1952, that the Department of 
the Army pay to Willie D. Willis all money found to be due him 
as a result of the correction of his miltary records as directed by 
the Secretary of the Army under date of April 25, 1950 “but limited 
to mustering out pay, travel pay and pay for unused leave accrued 
on 18 May 1944, less any proper deductions.” 

The amount authorized to be paid under section 207 (b) of the act 
of October 25, 1951, as a result of the correction of a military record 
theretofore made pursuant to the provisions of section 207 of the 

1946 act, as originally enacted, or as a result of a correction made in 
accordance with the provisions of section 207 (a) as amended by the 
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1951 law, depends on a proper application of the pertinent statutes 
to the facts in the case and the claimant’s status as fixed by his cor- 
rected military records. 82 Comp. Gen. 242,246. Compare 32 Comp. 
Gen. 294. In decision of July 7, 1954, B-117367, 34 Comp. Gen. 7, 
to the Secretary of the Army, it was held that— 

In view of the reasonably clear and unambiguous language of section 207, as 
amended, and the obvious purpose of the Congress as evidenced by such lan- 
guage and the history of the 1951 amending act, the conclusion is required that 
the Secretaries of the departments concerned are not vested, impliedly or other- 
wise, with any discretionary power to make determinations of the specific amounts 
to be paid as a result of the correction of military or naval records and that 
the amounts lawfully authorized to be paid under section 207 (b), pursuant 
to the correction of military or naval records are not dependent upon either 
the judgment or the generosity of such Secretaries in any particular situation 


but depend solely on a proper application of the statutes to the facts or pur- 
ported facts as shown by the corrected record in the particular case. 


Accordingly, the former enlisted man’s right, if any, to payment 
of mustering-out pay, a travel allowance incident to his discharge and 
a lump-sum leave payment is not restricted or enlarged by the direc- 
tive of the Secretary of the Army dated September 3, 1952, but 
depends solely on the proper application of the pertinent statutes to 
the facts, or purported facts, as shown by the corrected military rec- 
ords in his case. As above indicated, Willis was dishonorably dis- 
charged from the military service on November 1, 1946, pursuant to an 
Army general court-martial sentence adjudged September 2, 1944, im- 
posing confinement and forfeiture of all pay and allowances due or 
to become due him. His military records are reported to have been 
corrected to show him as having been honorably separated from the 
military service on November 1, 1946; to show issuance of a Certificate 
of Honorable Discharge from the Army of the United States; and 
to show no time lost under Article of War 107. However, the cor- 
rection of Willis’ military records does not expressly reverse or in 
any manner affect that part of the general court-martial sentence im- 
posing forfeiture of all pay and allowances due or to become due him 
and the precise question presented is whether, under such circum- 
stances, payment of mustering-out pay, travel allowance incident to 
discharge and lump-sum leave payment properly may be made to 
him in accordance with the applicable provisions of law governing 
those benefits. 

Section 126, act of June 3, 1916, as amended by section 21, act of 
August 2, 1946, 60 Stat. 856 (see 10 U.S. C. 752, 1946 Ed.)—the travel 
allowance law in effect on November 1, 1946—prescribed a travel al- 
lowance of five cents per mile to an enlisted person of the Army, in- 
cluding the Reserve components, “upon discharge except by way of 
punishment for an offense.” The travel allowance so provided for 
an enlisted person discharged from the military service except by 
way of punishment for an offense is a commutation of transportation 
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in kind, the right to which accrues only upon discharge from the 
military service under the conditions stipulated in the statute, Hence, 
a travel allowance incident to discharge does not constitute part of 
the statutory pay and allowances in the nature of compensation which 
become due and payable to an enlisted person for his service while in 
the active military service. See 3 Comp. Gen. 207; 3 Comp. Gen. 534, 
536. Compare Sherburne v. United States, 16 C. Cls. 491, 497. 

A sentence of a general court-martial imposing forfeiture of all pay 
and allowances due or to become due operates only on those items of 
statutory pay and allowances comprising an individual’s compensa- 
tion for his active military services during the period of current en- 
listment and does not affect such an individual’s right to a travel al- 
lowance upon discharge from the military service, if otherwise en- 
titled. Thus, Willis is entitled to the travel allowance benefits he 
would have received had he originally been granted an honorable dis- 
charge on November 1, 1946, the subsequent correction of his military 
records to show him as honorably discharged on that date having the 
effect of changing the character of his separation from that of a dis- 
charge from the military service by way of punishment for an offense 
to that of discharge not by way of punishment for an offense. Ac- 
cordingly, payment of a travel allowance based upon the correction 
of Willis’ military records is proper. See decision of today to you 
in the case of Bernard B. Miller, 34 Comp. Gen. 93. 

The Mustering-Out Payment Act of 1944, 58 Stat. 8 (38 U.S. C. 
691-691g, 1946 Ed.), in pertinent part provides that “each member 
of the armed forces who shall have been engaged in active service in 
the present war, and who is discharged or relieved from active service 
under honorable conditions on or after December 7, 1941, shall be 
eligible to receive mustering-out payment.” Inasmuch as Willis’ 
military records, as corrected, now show that he was honorably sep- 
arated from the military service on November 1, 1946, and that a Cer- 
tificate of Honorable Discharge from the Army of the United States 
has been issued to him, he is entitled to the benefits prescribed in the 
Mustering-Out Payment Act of 1944, and payment to him of muster- 
ing-out pay is authorized, if otherwise correct. 

Under the provisions of the Armed Forces Leave Act of 1946, 60 
Stat. 963 (37 U. S. C. 32-37, 10 U. S. C. 18, 1946 Ed.), each member 
of the armed forces became entitled to leave at the rate of two and 
one-half calendar days for each month of active service, excluding 
periods of (1) absence from duty without leave, (2) absence over 
leave, and (3) confinement as the result of a sentence of court-martial. 
Such leave in the case of enlisted members was cumulative from Sep- 
tember 8, 1939, subject to certain limitations specified in the act, and 
a member of the armed forces on active duty on September 1, 1946 
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(other than a member on terminal leave on such date) who had to 
his credit on August 31, 1946, accumulated or accrued leave aggre- 
gating in excess of 60 days became entitled to receive settlement in 
the manner prescribed in section 6 of the act for the number of days 
of such excess leave computed on the basis of the rates of pay and al- 
lowances that were in effect on August 31, 1946. See sections 4 (a) 
and 5 (b), 60 Stat. 964, 965, 37 U. S. C. 33 (a), 34 (b), 1946 Ed., 
respectively. It seems apparent that accumulated and accrued leave 
aggregating in excess of 60 days on August 31, 1946, in the case of a 
member on active duty on September 1, 1946, authorized to be settled 
and compensated under the aforesaid provisions of law constitutes 
part of such member’s statutory allowances in the nature of compen- 
sation payable solely on account of active military service while in 
the service. Therefore, under the rule previously stated and since 
the correction of Willis’ military records has not reached or in any 
manner modified or affected that part of the general court-martial 
sentence of September 2, 1944, in his case, imposing forfeiture of all 
pay and allowances due or to become due him, it must be held that 
pay for any accumulated and accrued leave in excess of 60 days to 
his credit on August 31, 1946 (or as of May 18, 1944, as indicated on 
the voucher), has been forfeited pursuant to the explicit terms of 
the general court-martial sentence. To the extent that decision of Sep- 
tember 8, 1953, B-116526, may be contrary to this conclusion it will 
no longer be followed. 

Accordingly, payment on the voucher presented, which is returned 
herewith, may be made only as to the items of mustering-out pay and 
travel allowance on discharge, less the amounts previously paid to 
Willis in lieu of a travel allowance upon his dishonorable discharge 
from the Army on November 1, 1946. A copy of this decision should 
be attached to the voucher upon which payment is made. 


[B-120594] 


Maritime Administration—Operating Differential Subsi- 
dies—Termination—Accounting Requirement 


Under section 606 (5) of the Merchant Marine Act of 1936, as amended, which 
provides for termination of operating-differential subsidy contracts and which 
contains an accounting recapture provision, the Maritime Administration is 
required to have an accounting upon the termination of an existing contract 
before entering into a new operating-differential subsidy contract. 


Acting Comptroller General Keller to the Administrator, Maritime 
Administration, August 23, 1954: 

Reference is made to your letter of June 30, 1954, requesting my 
views on the proper interpretation of section 606 (5) of the Merchant 
Marine Act of 1936, as amended, 46 U. S. C. 1176, and forwarding cop- 
ies of two letters dated June 21, from counsel for the American Presi- 
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dent Lines, Ltd., urging that the subject section be construed so as to 
authorize your Administration to enter into a new 13-year operating- 
differential subsidy contract with that concern without bringing to 
an end the recapture accounting period, which would continue under 
its current contract until Decembar 31, 1957. 

The construction urged by the applicant is that the word “termi- 
nated” in section 606 (5) 49 Stat. 2004, has reference to the termination 
of the subsidy relationship between the applicant and the Government 
rather than to the termination of an existing operating-differential 
contract. Title VI of the Merchant Marine Act of 1936 provides, 
generally, that upon certain findings and determinations by the Mari- 
time Administration, a contraet providing for an operating-differen- 
tial subsidy may be made with an applicant for a period not exceeding 
20 years. Section 606 (5) of the act provides: 

Every contract for an operating differential subsidy under this title shall pro- 
vide * * * (5) that when at the end of any ten-year period during which an 
operating-differential subsidy has been paid, or when prior to the end of any such 


ten-year period the contract shall be terminated, * * * [there shall be an ac- 
counting for recapture purposes]. [Italics supplied.] 


It is, of course, to be conceded that—literally at least—the word 
“terminated” is used with reference to the contract, for a period not 
exceeding 20 years, under which an operating-differential subsidy was 
then payable. As recognized by the applicant, the legislative history 
of the act offers nothing conclusive; the colloquy quoted in his letter 
merely establishes that subsidized operators can terminate their con- 
tracts in advance of the expiration dates thereof. Examination of 
Title VI of the act establishes that the subsidy relationship contem- 
plated was to be a contractual relationship, and the provisions were 
directed to such contracts. 

Ordinarily, in submitting for decision here a question of this kind, 
the record should contain a statement as to construction placed upon 
the law administratively. Such a construction is entitled to, and is 
accorded, great weight by this Office in passing upon the question pre- 
sented. While the position of the Administration is not indicated 
in the record accompanying your letter, it has been informally as- 
certained that your General Counsel is of the view that the law re- 
quires an accounting upon the termination of an existing contract. 

I am constrained to agree with that construction. The legislative 
history of the amendment to the subject section by the act of June 23, 
1938, 52 Stat, 953, 960, clearly indicates that the sole purpose of in- 
creasing the period for recapture purposes from 5 to 10 years was to 
make the period more nearly related to the cycles of prosperity and 
depression experienced by the shipping industry. The use of the 
word “or” in that amendment in lieu of the word “and” in the orig- 
inal provision apparently has no significance. 
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A termination of an existing operating subsidy contract has a very 
material bearing upon the relationship between the Government and 
the operator. New commitments and obligations are assumed on 
both sides for an entirely new period, which, though not in excess of 
20 years, will extend nevertheless beyond the date of the old contract. 
It is consistent not only with the letter but also with the spirit of 
the statute that the parties should at that time settle the matter of 
recapturable profits and that the new contract should start from 
scratch in that regard, as well as in the other aspects of the subsidy 
relationship. 

In his supplemental letter of June 21, 1954, counsel for the com- 
pany refers to a construction of the word “termination” by the Com- 
missioner of Internal Revenue in answering certain questions regard- 
ing the Closing Agreements which were settlements of tax problems 
arising under section 607 of the Merchant Marine Act, 49 Stat. 2005. 
Included in such Closing Agreements was a definition in Article I (f) 
as follows: 

“Termination” referring to operating-differential subsidy contracts shall mean 

the final termination of such contracts without extension, renewal or continua- 
tion. [Italics supplied.] 
The Commissioner of Internal Revenue stated that under that defini- 
tion reserve funds would not cease to be held for the purpose of the 
1936 act so long as the taxpayer remained in a subsidized status. Suf- 
fice it to say that this ruling had reference only to tax liabilities where 
the situation is entirely different both in nature and effect. 

Accordingly, it is my conclusion that the Maritime Administration 
would not be authorized now to enter into a “new” 13-year operating- 
differential subsidy contract with American President Lines, Ltd., 
without requiring a recapture accounting as of the date of the ter- 
mination of the current contract. 


[B-120721] 


Husband and Wife—Divorce—Quarters, Subsistence, Etc., 
Allowances—Children Not In Actual (Physical) Custody of 
Father 


Divorced Army officer, who was awarded custody of two minor children for nine 
months of the year and was required to contribute to their support for the re- 
maining months, but whose wife has disappeared with the children, has not been 
absolved of his responsibility for the support of the children and has dependent 
unmarried children within the meaning of section 102 (g) of the Career Com- 
pensation Act of 1949, so as to be entitled to increased quarters allowance even 
though officer does not have actual (physical) custody of the children. 


Acting Comptroller General Keller to Lieutenant Colonel Wilson 
Hoover, Department of the Army, August 25, 1954: 


By first endorsement dated July 14, 1954, the Chief of Finance, De- 
partment of the Army, forwarded to this Office your letter of June 








102 DECISIONS OF THE COMPTROLLER GENERAL [34 


30, 1954, submitting for advance decision a military payroll money 
list with certification sheet (DD Form 117) stated in favor of Lieu- 
tenant Colonel Constant A. Troiano, in the amount of $136.80, cover- 
ing increased basic allowance for quarters as for an officer with de- 
pendent minor children for the month of June 1954. 

In a letter dated June 28, 1954, also accompanying your submission, 
the officer states that on March 8, 1954, he was divorced from his wife 
(Catherine Finnerty Troiano) by a decree of the Circuit Court, Sar- 
asota County, Florida; that he was awarded the sole custody and 
control of the minor children (Sharon Kathleen Troiano, age 314 
years, and Patricia Ann Troiano, age 2 years) from September 
through May and during such other times as the said children may 
be attending school during the regular school year, his former wife 
having custody and control of the children during June, July, and 
August, each year; that he is to pay his former wife the sum of $25 
a month for each child while they are in her custody ; that immediately 
upon the issuance of the divorce decree his former wife disappeared 
with the children ; and that she has not advised him of the whereabouts 
of the children or her present marriage status. The officer also states 
that payments of $50 a month for the support of the children for the 
months of June, July, and August [1954] will be made by his personal 
check to his former wife at 3537 Flores Avenue, Sarasota, Florida. 
You state that the officer’s statements as to the requirements of the 
divorce decree have been verified by you through an examination of 
a copy of the said decree, and that your doubt as to the validity of 
the payment in question arises from the fact that the officer does not 
have actual (physical) custody of the children. 

On this record, it does not appear that the officer has been absolved 
of his responsibility for the support of his minor children or that he 
has failed or refused to contribute to their support. On the con- 
trary, under the terms of the divorce decree the officer has control and 
custody of the children for 9 months of each year. For such period 
there is placed on the officer the responsibility for all costs of support, 
maintenance, and education of the children and he is required to con- 
tribute to their support during the remaining months of each year 
while they are in the care and custody of his former wife. It appears, 
therefore, that Lieutenant Colonel Troiano has dependent unmarried 
children within the meaning of section 102 (g) of the Career Com- 
pensation Act of 1949, 63 Stat. 804. Accordingly, you are authorized 
to make payment on the military payroll money list with certification 
sheet, which is returned herewith, the other papers submitted with 
your letter being retained in this Office. 

This decision, or a copy, should be included in the account where 
credit for payment is claimed. 
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[B-119863] 


Gratuities—Six Months’ Death—Death Caused by Heir or 
Distributee 


Wife of enlisted man who killed husband following quarrel, but who was not 
indicted by grand jury which returned “no bill,” may not be allowed six months’ 
death gratuity payable under act of December 17, 1919, as amended, in the ab- 
sence of evidence clearly absolving wife of any felonious action incident to hus- 
band’s death. 


Acting Comptroller General Keller to Colonel Clyde W. O’Hern, 
Department of the Air Force, August 27, 1954: 

By letter of April 26, 1954, the Office of the Director of Finance 
forwarded to this Office your letter of March 29, 1954, submitting for 
advance decision a voucher covering the payment of the six months’ 
death gratuity in the case of Edward Francis, technical sergeant, 
United States Air Force, who died on July 6, 1953. The voucher is 
stated in favor of Minnie Lee Francis, the decedent’s widow and desig- 
nated beneficiary. 

It appears that while at his home in Camden, New Jersey, on July 
6, 1953, Sergeant Francis was mortally stabbed with a knife by the 
claimant, his wife, during a scuffle following a quarrel between them 
which apparently had started the previous night at the home of Mrs. 
Francis’ mother and was resumed when Mrs. Francis, having remained 
at her mother’s home overnight, went to her own home, accompanied 
by a woman friend, at about noon on July 6, 1953. It is indicated by 
the record submitted that shortly before the fatal stabbing the dece- 
dent was abusive to his wife; that he had kicked her; and that she had 
oe from a “kitchen drawer” the knife with which she stabbed 

im. 

An Air Force officer, appointed to conduct an investigation of the 
line of duty status of the decedent, concluded that the decedent was 
the aggressor in the scuffle; that his “aggressive and unwarranted” 
action was the proximate cause of his death; and that his death was 
“due to his own misconduct.” However, such finding, that the dece- 
dent’s death was due to his own misconduct, was reversed by higher 
authority apparently on the basis that the wife did not have “suffi- 
cient provocation” for the stabbing. The official report of death in 
the case from the Department of the Air Force contains an entry to 
the effect that the decedent’s death was not due to his own misconduct. 
The record also shows that on August 6, 1953, the Camden County 
Grand Jury returned a “no bill” in the case of the State of New Jersey 
v. Minnie Lee Francis, thus indicating that the Grand Jury did not 
consider the evidence of felonious action on the part of Mrs. Francis 
sufficient to return an indictment against her for killing her husband. 
In that connection, the record indicates that Mrs. Francis has ad- 
mitted that she stabbed her husband and an autopsy report shows that 
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the cause of his death was “Hemorrhage resulting from penetrating 
wound of heart.” 

Under the act of December 17, 1919, as amended, 10 U. S. C. 903, 
the six months’ death gratuity is payable to the widow or child or 
other dependent relative of an officer or enlisted man of the Army 
or Air Force who dies from wounds or disease while on the active list 
or on active duty provided the serviceman’s death is “not the result 
of his own misconduct.” 

It uniformly has been held that it is against public policy to permit 
the payment by the Government of arrears of pay, compensation or 
other benefits to an heir or beneficiary who feloniously kills the person 
upon whose death such payments become due. A~-13608, May 29, 
1926; A-46506, May 9, 1933; A-60953, June 12, 1935; B-115170, July 
16, 1953; 18 Comp. Gen. 72. And this is so even though such heir 
or beneficiary may be found not guilty by a trial jury in criminal 
proceedings growing out of the homicide. See United States v. 
Kwasniewski, 91 F. Supp. 847. While payment of the six months’ 
death gratuity has been authorized, in a few cases, to the heir or 
beneficiary responsible for the serviceman’s death, in such cases the 
record generally established with reasonable clarity the absence of 
any felonious intent. 

In line with the general principle of law that a person may not 
profit from his own wrongful acts, the courts consistently have held 
that where a beneficiary of life insurance intentionally or feloniously 
causes the death of the insured there can be no recovery on the policy 
by such beneficiary. See Swavely v. Prudential Insurance Company 
of America, 157 A. 394, and cases and authorities there cited. See, 
also, New York Mutual Life Insurance Company v. Armstrong, Ad- 
ministratriz, 117 U. S. 591, in which the Supreme Court of the United 
States stated : 

* * * It would be a reproach to the jurisprudence of the country, if one could 


recover insurance money payable on the death of a party whose life he had 
feloniously taken. * * * 


While the Camden County Grand Jury apparently did not con- 
sider the evidence adduced before it as sufficient to justify bringing 
the claimant to trial on criminal charges that she feloniously took 
the life of the decedent, the fact that it returned a “no bill” did not 
absolve the claimant of felonious action in connection with the death 
nor preclude the consideration of the facts and circumstances in- 
volved in determining claimant’s right to receive the six months’ gra- 
tuity pay. The record indicates that at some time during her argu- 
ment with Sergeant Francis the claimant left the room where he was, 
entered the kitchen and there obtained a knife which she placed in 
her pocketbook. It further indicates that thereafter she removed the 
knife from the pocketbook and deliberately used it in striking the 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 105 


decedent the blow which caused his death. Moreover, it seems fairly 
obvious that if Sergeant Francis’ death was not due to his own mis- 
conduct then it must have been due to his wife’s misconduct and, as 
indicated above, it has been determined by competent authority of the 
Air Force that it was not due to the Sergeant’s misconduct; otherwise 
there would be no authority for payment of the gratuity to anyone. 
Since the record in this case does not clearly establish the absence of 
any felonious intent on the part of Mrs. Francis, this Office would not 
be justified in authorizing payment of the gratuity to her. 

Accordingly, you are not authorized to make payment on the 
voucher. The voucher will be retained in this Office. 


[B-117891] 


Gratuities—Six Months’ Death—Disqualification of Desig- 
nated Beneficiary—Dependent Relative Designated by Sec- 
retary of Army 


While the beneficiary designation authority vested in the Secretary of the Army 
by the death gratuity laws was intended to be exercised only when there was 
no wife, child, or designated dependent relative, the Secretary may designate a 
dependent relative when the beneficiary designated by the serviceman fails to 
qualify as a dependent relative. 22 Comp. Gen. 155, overruled in part. 


Acting Comptroller General Keller to Captain C. L. Cardwell, De- 
partment of the Army, August 30, 1954: 

There has been considered your letter of November 10, 1953, for- 
warded by endorsement of the Chief of Finance, Department of the 
Army, dated December 1, 1953, submitting for advance decision a 
voucher stated in favor of Forrest L. Forsythe, as father of Robert 
W. Forsythe (an enlisted member of the Army killed in action in 
Korea on November 5, 1951), in the amount of $897.30, representing 
the six months’ death gratuity authorized by the act of December 17, 
1919, as amended, 10 U. S. C. 903. The payment is proposed under 
authority of the act of December 17, 1943, 57 Stat. 599, amending the 
act of December 17, 1919, on the basis that beneficiaries designated by 
the deceased have been administratively determined to be ineligible 
to receive the gratuity. 

Designation of two aunts, Mrs. Adele Kennedy and Mrs. Bernice 
Zager, as principal beneficiary and alternate beneficiary, respectively, 
of the six months’ death gratuity is shown to have been made by the 
deceased member. By letter of June 2, 1952, Mrs. Kennedy disclaims 
any benefits arising by reason of dependency on the deceased, stating 
that she had never “contributed in any way to his support, rearing, 
medical care or education,” and that “Any dependency or debtor- 
creditor status existed solely between him and his parents.” You state 
that she has refused, however, to execute a formal relinquishment of 
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her claim. You state further that Mrs. Zager has submitted no evi- 
dence of insurable interest in the deceased but also refuses to relin- 
quish any rights she may have, and that available evidence indicates 
that she could not have the requisite insurable interest to permit pay- 
ment to her of the gratuity. 

The act of December 17, 1943, amended the act of December 17, 
1919, to provide (see 10 U. S. C. 903) that where the deceased is not 
survived by a widow or child or previously designated dependent rela- 
tive, the Secretary of the Army shall cause payment of the six months’ 
death gratuity to be made to any “grandchild, parent, brother or sis- 
ter, or grandparent shown to have been dependent upon such officer 
or enlisted man prior to his death,” and that “the determination of 
such fact [of dependency] by the Secretary of the Army shall be 
final and conclusive upon the accounting officers of the Government.” 
The term “dependent relative” as used in the laws authorizing pay- 
ment of the six months’ death gratuity has been construed by this 
Office in the broad sense of the law of insurance as including, in addi- 
tion to relatives who are actually dependent, those persons who by 
reason of their relationship to the deceased have an insurable interest 
in his life. Decision of July 30, 1942, 22 Comp. Gen. 85, held that in 
the case of a mother, father, brother or sister such insurable interest 
existed by reason of the relationship alone without evidence of de- 
pendency. The more remote relationship between uncle or aunt and 
niece or nephew, however, has been considered to require more than 
mere relationship, such as a showing of material support or reason 
to expect such support, to establish the necessary insurable interest. 
33 Comp. Gen. 409. 

In the decision of August 24, 1942, 22 Comp. Gen. 155, to which you 
refer, it was held that statutory provisions similar to those of the 
cited act of December 17, 1943, but relating to the naval establishment, 
provided only for situations where no designation actually had been 
made and had no application where there had been a designation even 
though the designated relative had declined to submit a claim because 
of lack of dependency. While it is evident that such authority for 
clesignation by the Secretary concerned of a dependent to take was 
intended to be exercised only where there was no wife, child, or desig- 
nated dependent relative, it seems equally evident that such authority 
should not be considered as curtailed because of a designation made 
by the deceased member of a related person not in fact a “dependent” 
relative, any more than it would be had the deceased in error desig- 
nated as beneficiary a person not even remotely related to him. 

It has been recognized that the niece of a deceased serviceman shown 
to have had no actual dependency upon the deceased and so no in- 
surable interest was not a “dependent relative” under the death gra- 
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tuity laws. 33 Comp. Gen. 409. Where, in the absence of a surviving 
widow or child, there has been designated as beneficiary only a relative 
not qualifying as a “dependent relative,” it is considered that the 
Secretary concerned properly may direct payment of the gratuity to 
a parent determined by him to have been dependent on the deceased. 
To the extent that the decision of August 24, 1942, 22 Comp. Gen. 155, 
conflicts with these views, that decision will no longer be followed. 

Mrs. Kennedy’s letter of June 2, 1952, appears to establish clearly 
that she is not a dependent relative under the statute, and you state 
that available evidence indicates a similar situation with regard to 
Mrs. Zager. If such be the case and if the Secretary of the Army has 
made a determination of the father’s dependency upon the decedent, 
payment on the voucher, returned herewith, properly may be made if 
otherwise correct. The evidence referred to in Mrs. Zager’s case should 
be affixed to the voucher in support of the payment. 


[B-120283] 


Medical Treatment—Private—District of Columbia Police 
and Firemen—Diagnostic Studies—Appropriation Availa- 
bility 

District of Columbia appropriation, “Compensation and Retirement Fund Ex- 
penses,” which, under section 12 of the act of September 1, 1916, may not be used 
to pay the cost of private medical treatment of police and firemen unless the 
injury or disease for which the treatment is given was incurred in the actual 
discharge of duty may be regarded as available to pay the costs of private diag- 
nostic studies up to the point of definite determination that the disease or injury 
was or was not incurred in the actual discharge of duty. 

Acting Comptroller General Keller to the President, Board of Com- 
missioners of the District of Columbia, August 30, 1954: 

Reference is made to your letter of May 26, 1954, with enclosures, 
requesting a decision as to whether section 12 of the act of September 1, 
1916, 39 Stat. 718, D. C. Code, section 4-506, authorizes the use of Dis- 
trict of Columbia funds for payment of the costs of private diagnostic, 
medical, surgical, and hospital studies of policemen and firemen up to 
the point of a definite determination that the injury or disease con- 
tracted was or was not incurred in the actual discharge of duty. 

The circumstances giving rise to the question presented for decision 
stem from a difference between the Internal Audit Office and the Board 
of Police and Fire Surgeons of the District of Columbia in their in- 
terpretations of section 12 of the act of September 1, 1916, and the 
decision reported at 18 Comp. Gen. 963, relative thereto. Said section 
12 provides in pertinent part: 

Whenever any member of the police department or the fire department of the 


District of Columbia shall become temporarily disabled by injury received or dis- 
ease contracted in the actual discharge of his duty, to such an extent as to require 
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medical or surgical services other than such as can be rendered by the board 
of police and fire surgeons of said District, or to require hospital treatment, the 
expenses of such medical or surgical services, or hospital treatment, shall be 
paid from the policeman and firemen’s relief fund, District of Columbia, pro- 
vided for in this Act; but no such expenses shall be paid except upon a certifi- 
cate of the said board of police and fire surgeons, or two members thereof, setting 
forth the necessity for such services or treatment and the nature of the injury 
or disease which rendered the same necessary, and upon the approval of the 
said certificate by the superintendent of the Metropolitan police or the chief 
engineer of the fire department, as the case may be, and the approval of the 
Commissioners of the District of Columbia. 

In the cited decision at page 966 it was stated : 

The statute clearly and definitely authorizes the use of the fund to pay the 
cost of private medical, surgical, and hospital treatments of members of the 
police department or the fire department of the District of Columbia only when 
the injury or disease was “contracted in the actual discharge of his duty,” and 
where such services could not be performed by the board of police and fire 
surgeons. The statute further requires in such cases a certificate by the board of 
police and fire surgeons, or two members thereof, “setting forth the necessity for 
such services or treatment and the nature of the injury or disease which rendered 
the same necessary,” and that the certificate be approved by the superintendent 
of the Metropolitan Police, and by the Commissioners of the District of Columbia. 
However, such a certificate, even though approved by the superintendent of police 
and the Commissioners, constitutes no proper basis for payment of the cost of 
private medical and hospital treatment from the Policemen and Firemen’s Fund 
in a case in which there has been no finding that the injury or disease was con- 
tracted in the actual discharge of duty. 


You state that in the course of an audit by the Internal Audit Office 
of the Policemen and Firemen’s Relief Fund, a question was raised as 
to the propriety of a number of vouchers certified by the Board of 
Police and Fire Surgeons and approved by the Commissioners cover- 
ing payments for diagnostic studies of policemen and firemen per- 
formed by other than the Board members. Apparently the questioned 
vouchers covered situations where the diagnoses disclosed that the 
disease or injury complained of was not contracted “in the actual 
discharge of his duty.” It appears to be the position of the Internal 
Audit Office that the expenses of private diagnostic studies made in 
connection therewith should not be charged to the fund because they 
are beyond the scope of the condition imposed by the Congress on the 
use thereof, i. e., injury or disease contracted “in the actual discharge 
of his duty” and that such expenses should be borne by the individual 
policeman or fireman. 

There accompanied your letter an extensive statement from the 
Chairman, Board of Police and Fire Surgeons, to you, and statements 
of concurrence therein by the Chief of Police and the Fire Chief rela- 
tive to the matter. It is stated therein that the cited statute and the 
Office decision placed upon the physicians the responsibility for 
definitely determining whether a disease is contracted or an injury is 
received in the actual discharge of duty and that, in order to carry out 
such responsibility effectively, it is a necessary and common medical 
and surgical practice first to make and establish a diagnosis of the 
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condition involved. It is explained that such diagnosis entails the 
securing of complete medical data, such as history, physical examina- 
tion, laboratory studies including blood studies, x-ray studies and many 
other technical studies which frequently require the use of facilities not 
available at the Board’s clinic. Also, consultations with other physi- 
cians specializing in fields outside the scope of the work of the Board 
members are often required. It is further stated that when it is 
determined from a diagnosis that the condition present was not 
received or contracted in the actual discharge of duty the individual 
policeman or fireman is then notified thereof and that any further 
expenses in connection therewith are personal to him. It is pointed 
out, however, that the established diagnostic procedures must be fol- 
lowed—irrespective of the ultimate finding of the relationship between 
a disease or injury and the discharge of duty—in order to make the 
determination required by the statute, and it is urged that the expenses 
of the diagnostic studies in question are correct and just obligations of 
the District Government. 

The quoted provisions of the act of September 1, 1916—by its specific 
terms—place upon the Board of Police and Fire Surgeons the respon- 
sibility for determining, as a condition to the use of the Policemen and 
Firemen’s Relief Fund for payments of the special medical, surgical 
and hospital services provided for therein—payments of that char- 
acter now being provided for under the appropriation “Compensation 
and Retirement Fund Expenses”—that the injury or disease con- 
tracted was “in the actual discharge of his duty.” There can be no 
doubt that diagnostic studies are a primary requisite for the proper 
performance by the Board members of such functions. 

It is a settled rule that where an appropriation is made for a par- 
ticular object it confers by implication authority to incur expenses 
which are necessary or proper or incident to the proper execution of the 
object, unless there is another appropriation which makes more specific 
provision for such expenditures or unless they are prohibited by law. 
See 29 Comp. Gen. 419; 32 zd. 360. Having regard for the nature of 
the duties imposed upon the Board, it reasonably appears that the 
expenses for private diagnostic studies are necessary and incident to 
the proper execution thereof and of the basic object of the statute in 
question, irrespective of whether it is determined that the injury or 
disease contracted did not result in the actual discharge of duty. 

Accordingly, and in answer to your specific question, I have to advise 
that the appropriation “Compensation and Retirement Fund Ex- 
penses” may be regarded as properly available for expenses of private 
diagnostic studies up to the point of definite determination that the 
disease or injury was or was not incurred in the actual discharge of 
duty. 
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It may be further stated that it appears from the certificate in the 
representative cases of private diagnostic studies attached to your 
letter that members of the Board of Police and Fire Surgeons, in 
certifying the payment of expenses therefor, utilize forms F. D. 39- 
Rev. and P. D. 52 in cases where it has been determined that the disease 
or injury was not contracted in the actual discharge of duty. Since 
the printed statement appearing on such forms, disease or injury “was 
contracted in the actual discharge of duty” obviously does not accord 
with the subsequently determined facts, and since that fact is not a 
condition precedent to payment, there appears no necessity for includ- 
ing it within any certification that may be made in such cases, 
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Compensation—Longevity Inecreases—Seasonal Em- 
ployees—Temporary Between-Season Employment at 
Lower Rates 


A Forest Service fire protection employee who, because of the seasonal nature 
of his duties, was intermittently employed as a laborer at rates lower than 
those received in his regular position, should be considered to have been absent 
without pay from his regular position within the contemplation of the continuous 
three-year paid service requirement of section 25.52 (d) of the Federal Personnel 
Manual and, therefore, the employee is not entitled to a longevity step-increase 
under section 703 of the Classification Act of 1949 until he has made up all such 
unpaid absences in excess of six workweeks during the three-year period. 


Acting Comptroller General Keller to W. F. Wolf, Department of 
Agriculture, September 1, 1954: 


Reference is made to your letter of July 13, 1954, your reference A, 
Disbursement, Vouchers (Advance Decisions), requesting decision 
whether you may certify for payment the voucher therewith trans- 
mitted covering compensation stated to be due Joseph B. Glatt, for 
the period June 20 to July 3, 1954, at an hourly rate of $1.59, totaling 
$127.20, less retirement deductions of $7.64, or a net of $119.56. The 
stated hourly rate is the first longevity step rate in GS-2. Your 
doubt in the matter arises from an audit exception taken by the 
Atlanta Regional Audit Office of the General Accounting Office, to 
payments at the longevity rate to this employee since September 14, 
1952, when he was given his first longevity step in that grade. 

The record shows that Mr. Glatt has been employed in the Forest 
Service in grade SP-3 and its equivalent GS-2 since July 1, 1942; that 
he reached the maximum salary rate of his grade on August 21, 1949; 
that on October 23, 1949, he received a position reassignment as Fire 
Control Aid; and that on September 14, 1952, he was given a longevity 
increase. Because of the seasonal nature of the duties of the position 
of Fire Control Aid, the employee had intermittent periods of employ- 
ment as Laborer-Unallocated, at rates of 75, 80, and 85 cents an hour. 
For instance, during the years 1950, 1951, and 1952, the intermittent 
employment covered the periods May 14, 1950, to September 30, 1950; 
June 24, 1951, to August 18, 1951; and April 27, 1952, to August 30, 
1952. During those intermittent periods he was deemed to have been 
on leave without pay from his position of Fire Control Aid. The 
audit exception is based upon the fact that this employee had not, 
on September 14, 1952, rendered continuous service for three years at 
the top step of GS-2, and that, accordingly, he was not entitled to a 
longevity increase until he had made up all absences without pay from 
his GS-2 position (occasioned by his intermittent employment), in 


excess of six workweeks, during the three-year period. 
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You urge that the longevity increase was based upon decision in 25 
Comp. Gen. 178, but that case merely held that changes in compensa- 
tion of seasonal employees due to temporary employment between 
seasons at higher or lower rates, may be disregarded as equivalent 
increases so far as within-grade salary increases are concerned. While 
Mr. Glatt was employed at a lower classification between periods of 
service in his GS-2 grade, the question is not as to his right to within- 
grade salary increases but to longevity increases which are governed 
by different provisions of law and regulations. As you are aware, 
section 703 of the Classification Act of 1949, 63 Stat. 968, requires 
for longevity pay purposes three years of continuous service com- 
pleted at the maximum rate of the grade held by the employee in 
adddition to 10 years of service in the same position. Section 25.52 
(d), Z1-316.01 Federal Personnel Manual, provides— 

Longevity period is three years, of the aggregate period, of continuous serv- 
ice at the maximum scheduled rate of the employee’s grade, * * *. The 
longevity period shall be extended for a sufficient amount of paid service to make 
up unpaid absences in excess of a total of six workweeks during such period. 

Mr. Glatt’s service in GS-2 grade since August 21, 1949, was broken 
by service as laborer—considered as “unpaid absences” from GS-2— 
shown by the schedule enclosed by you as amounting to 646 hours 
during the calendar year 1950, 160 hours in the calendar year 1951, and 
712 hours during the calendar year 1952, all prior to September 14, 1952 
(the date the longevity step increase was granted). Those absences 
total 1518 hours, or 189 days 6 hours. With respect to the reported 
administrative opinion that absences from employment on a WAE 
basis should not be considered “leave without pay” or “furlough” but 
counted as creditable service, you may be informed that if not con- 
sidered as “unpaid absences” under the above quoted regulation, such 
absences would constitute breaks in the required three years of con- 
tinuous service and necessitate a new three-year period to start after 
each of such absences. As the above regulation permits counting as 
service absences without pay from GS-2 for only six workweeks or 
30 days it is evident from the present record that the longevity increase 
lacked 159 days 6 hours of creditable service in the three-year period. 

The present record does not disclose the service rendered by this 
employee after September 14, 1952; hence, it cannot be determined 
when, if ever, this employee became entitled to a longevity increase. 
The excess salary based upon the longevity increase of September 14, 
1952, is for refunding until such time as he shall have become entitled 
to the longevity increase. 

The voucher, which is returned herewith, may not, upon the present 
record, be certified for payment. 
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Quarters Allowance—Dependents—Husband and Wife 
Both in the Uniformed Services—Joint Occupancy of 
Government Quarters 

When husband and wife are both members of the uniformed services and either 
member is assigned family-type Government quarters which both members oc- 
cupy, such quarters should be considered as assigned to them jointly and severally 
and as adequate for themselves and dependents within the contemplation of sec- 
tion 302 (b) of the Career Compensation Act of 1949, so as to preclude the pay- 
ment of a basic allowance for quarters on account of any dependent of either or 
both members. B-84300, April 5, 1949, modified. 

Acting Comptroller General Keller to Captain Ray C. Eakins, De- 
partment of the Army, September 2, 1954: 


The Chief of Finance has referred to this Office your letter of April 
17, 1953, requesting an advance decision as to whether First Lieutenant 
Ida L. Reid, Army Nurse Corps, N—736054, is entitled to a basic allow- 
ance for quarters for her dependent parents beginning October 23, 
1952. 

It appears that your doubt as to the legality of the payment arises 
from the fact that the claimant occupied public family-type quarters 
assigned to her husband, First Lieutenant Robert A. Reid, 065718, at 
Fort Sill, Oklahoma. It is stated that when the claimant arrived at 
Fort Sill, on August 25, 1952, she was not assigned public quarters in 
her own right because she preferred to reside with her husband; that 
public (single) quarters for nurses were available at the time; that 
on October 23, 1952, family-type quarters were assigned to the nurse’s 
husband; that she is occupying such quarters; and that the parents 
of the nurse did not reside with her and her husband and are not 
occupying public quarters. 

Section 302 (b) of the Career Compensation Act of 1949, 63 Stat. 
813, provides: 

(b) Except as otherwise provided by law, no basic allowance for quarters shall 
accrue to members of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services, appropriate 


to their rank, grade, or rating and adequate for themselves and dependents, if 
with dependents. 


Under such provisions a member of the uniformed services is not 
entitled to basic allowance for quarters for any dependent when as- 
signed adequate Government quarters for himself and his dependents. 
A husband or wife in the uniformed service generally has not been 
considered a dependent of the other for quarters allowance purposes 
and in a case where a member and his wife are both in the service and 
each is assigned single quarters it is contemplated that each member 
may receive or continue to receive basic allowance for quarters on ac- 
count of dependent parents if otherwise entitled. However, it is the 
view of this Office that where either member is assigned family-type 
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quarters, and both members occupy such quarters, the quarters should 
be considered as assigned to them jointly and severally and as adequate 
for themselves and all dependents of either or both of them. A similar 
view has been taken by the Department of the Army as is evidenced by 
paragraph 5¢ (2) (c), SR-35-1465-15, dated May 28, 1953, which 
is as follows: 

(c) A service member is not entitled to basic allowance for quarters because of 
dependent parents, children, etc. when the service member and spouse jointly 


occupy family type quarters. Such quarters are deemed to be assigned to both 
service members. 


Accordingly, since Lieutenant Robert A. Reid was assigned “family- 
type” quarters which were jointly occupied by him and his wife, the 
claimant, such quarters are deemed to have beeii assigned to both mem- 
bers and neither is entitled to basic allowance for dependents while so 
assigned such quarters. To the extent that decision of April 5, 1949, 
B-84300, is inconsistent with such conclusion, it should be disregarded. 
It follows that you are not authorized to credit First Lieutenant Ida L, 
Reid with basic allowance for quarters for her dependent parents. The 
Dependency Certificate (DD Form 137-1) and the Military Pay Order 
(DD Form 114) transmitted with your letter are retained in this Office. 


[B-120787] 


Traveling Expenses, Subsistence—Interviews, Qualifica- 
tion Determination, Ete.—Employees Taking Examination 
for Other Positions 

Departments and agencies may not reimburse individual for expenses incident 
to travel from one place to another for purpose of determining qualifications for 
a position with the Government if the position is subject to the Civil Service 
rules and regulations and the Classification Act of 1949 so that an Internal 
Revenue Service employee may not be reimbursed for travel and subsistence 
expenses incurred for the purpose of taking a Civil Service examination to 
determine his qualifications for employment as an Internal Revenue Agent. 
Acting Comptroller General Keller to Curtiss F. Barker, Treasury 
Department, September 2, 1954: 


Reference is made to your letter of July 7, 1954, forwarded here 
by letter of July 21 from the office of the Administrative Assistant 
Secretary, Treasury Department, transmitting a reclaim voucher 
stated in favor of Lloyd W. Helikson in the amount of $13.50, repre- 
senting one and one-half days’ per diem in lieu of subsistence for 
travel between Eugene, Oregon, and Portland, Oregon, during the 
period October 22 and 23, 1953, and requesting a decision whether or 
not the voucher properly may be certified for payment. 

The record discloses that Mr. Helikson was employed as collection 
officer, Internal Revenue Service, Eugene, Oregon, at the time he 


proceeded to Portland, Oregon, for the purpose of taking a non- 
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competitive Civil Service examination to determine his qualifications 
for employment as Internal Revenue Agent (Examining Officer). 
You state that the examination was given for the benefit of the In- 
ternal Revenue Service “in order that a list of qualified employees 
would be available for reassignment or promotion to Examining Offi- 
cer positions where there was a greater or more immediate need for 
their services.” It is noted that the travel to and from Portland, 
which was made via Pacific Greyhound bus, was authorized on official 
time, and that the cost therefor (purchased on Government trans- 
portation request No. 115,671) was $5.25. 

As indicated in your letter, the general rule is that the various 
departments and agencies of the Federal Government may not reim- 
burse an individual for expenses incurred for traveling from one 
point to another for the purpose of determining whether or not he 
possesses the qualifications for a position with the Government, if 
the position is subject to the Civil Service rules and regulations and 
the Classification Act of 1949, 63 Stat. 954. 31 Comp. Gen.175. The 
same rule would apply where, as here, travel expenses are incurred 
by a Federal employee for the purpose of taking a Civil Service 
examination to determine his qualifications for a position subject to 
the Civil Service laws and regulations and the Classification Act of 
1949. 

Accordingly, the voucher, which, together with the related papers, 
is returned herewith, may not be certified. for payment. 

Appropriate action should be taken to effect collection from this 
employee of the sum ($5.25) expended by the Government for bus 
fare purchased on transportation request No. 115,671, plus the 
applicable Federal transportation tax. 


[B-121145] 


Contracts—Awards—Small Business Concerns 


Under an invitation to bid which provided that bids were restricted to small 
business concerns an award to a bidder which actually did not qualify as a 
small business concern, due to an érroneous Small Business Administration 
determination which was based on incorrect information furnished by the bidder, 
is illegal and should be canceled. 

Acting Comptroller General Keller to the Secretary of the Army, 


September 3, 1954: 


Reference is made to letter dated August 23, 1954, with enclosures, 
from the Deputy Under Secretary of the Army, requesting decision 
as to the action which the Department of the Army should take with 
respect to contract No. DA-11-070—Ord-9658 awarded on June 30, 
1954, to Excello Paper Products Co., Cincinnati, Ohio, in view of the 
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fact that the award was made upon an erroneous determination by 
the Small Business Administration that the firm was a small business 
within the meaning of that term as defined in section 203 of the Small 
Business Act of 1953, 67 Stat. 233, and regulations issued pursuant 
thereto. , 

The invitation for bids on which the contract was based contained 
provisions to the effect that the Small Business Administration and 
the contracting office had jointly determined, in accordance with the 
criteria set forth in section 214 of the Small Business Act of 1953, 67 
Stat. 238, to award the procurement to a small business concern; that 
bids were restricted to small business concerns; that award would 
be made to such a concern submitting the lowest responsible bid 
conforming to the invitation, price and other factors considered ; that 
the Department of Defense defined small business as any concern 
which, including its affiliates, employs in the aggregate, fewer than 
500 employees; and that bids received from firms not considered as 
small business would be considered as nonresponsive. Prior to award 
of the contract to Excello Paper Products Company as the low bidder 
for delivery of the supplies called for under item one of the invitation, 
the contracting officer at Rock Island Arsenal, Rock Island, Illinois, 
submitted to the Small Business Administration representative there 
the question of whether Excello was a small busines. The SBA 
representative certified to the contracting officer on June 30, 1954, 
that Excello was a small business, which certification was based, among 
other things, upon a telegram sent on June 28, 1954, by Excello to 
the Rock Island Arsenal to the effect that it was an independent 
corporation with 130 employees and was not a subsidiary or affiliate 
of any corporation. 

Upon protests being filed by other bidders, the matter was further 
investigated by SBA and by letter of July 20, 1954, the General Coun- 
sel for the Administration informed the Office of the Chief of Ord- 
nance, Department of the Army, that the SBA representative at Rock 
Tsland Arsenal “was in error when he stated that Excello was a small 
business, and therefore, eligible to participate in a joint determination 
procurement ;” that in the opinion of the Administration, Excello is 
not an independent small business with less than 500 employees but 
rather is affiliated with Mead Board Sales and through them with 
Mead Corporation; and that Mead Corporation and its affiliates em- 
ploy approximately 7000 persons. 

Section 212 (c) of the above-mentioned act, 67 Stat. 238, directs the 
Small Business Administration to determine, within any industry, the 
concerns of business enterprises which are to be designated “small- 
business concerns” for the purposes of the act, and section 214 of the 
act directs that small-business concerns “shall” receive any award or 
contract or any part thereof as to which it is determined by the Ad- 
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ministration and the contracting procurement agency “(A) to be in 
the interest of mobilizing the Nation’s full productive capacity, or 
(B) to be in the interest of war or national defense programs.” 

Since an apparently valid determination was made, pursuant to sec- 
tion 214 of the aforesaid act, limiting procurement in this case to small 
business, a legal and binding contract could not be made with a firm 
not in that category. ‘The original finding was induced, at least in 
part, by the erroneous information received from Excello. It cer- 
tainly would tend to defeat the purpose of the act if, under such cir- 
cumstances, the error could not be corrected. Accordingly, it must be 
concluded that since Excello is not, in fact, a small business concern, 
the award of the contract to that firm was unauthorized and appropri- 
ate steps should be taken to cancel it. 


[B-117972] 


Leaves of Absence—Compensatory Absences—Charging to 
Regular Leave; Subsistence Allowance 

Subsistence allowance may not be paid to Coast Guard enlisted men assigned 
to lightships and remote shore stations during periods of compensatory absence ; 
furthermore, absences in excess of 48 hours (liberty) are required to be charged 
to regular leave, in which event members will be entitled to subsistence allow- 
ance as authorized by Executive Order No. 10119 for “periods of authorized 
leave.” 

Acting Comptroller General Keller to the Secretary of the Treasury, 
September 9, 1954: 


Reference is made to letter of December 4, 1953, from the Acting 
Secretary of the Treasury requesting decision as to the propriety of 
granting a basic allowance for subsistence to certain enlisted men of 
the Coast Guard during periods of compensatory absence authorized 
in accordance with Article 12-1-11 of the Coast Guard Regulations as 
follows: 

A. The Commandant may authorize commanders of Coast Guard Districts 


to grant compensatory absence to military and civilian personnel attached to 
and serving at isolated shore stations and on board lightships while on station. 


The statutory authority for the payment of a basic allowance for 
subsistence to enlisted personnel of the Coast Guard is contained in 
section 301 of the Career Compensation Act of 1949, 63 Stat. 812, 37 
U. S. Code 251, which provides in part as follows: 


(a) Except as otherwise provided in this section or by any other provision of 
law, each member of the uniformed services entitled to receive basic pay shall 
be entitled to receive a basic allowance for subsistence in such amount and under 
such circumstances as are provided in this section. For enlisted persons such 
allowance shall be one of three types: (1) When rations in kind are not avail- 
able; (2) when permission to mess separately is granted; or (3) when assigned 
to duty under emergency conditions where no Government messing facilities are 
available. * * * 
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(b) Enlisted persons shall be entitled to receive the appropriate basic 
allowance for subsistence while on an authorized leave of absence or while sick 
in hospital: * * * 

* * = * * * 7 


(d) The President may prescribe regulations for the administration of this 
section. 


Section 301 of the Career Compensation Act of 1949 has been imple- 
mented by Executive Order No. 10119, March 30, 1950. Section 3 of 
that order states that the term “when permission to mess separately 
is granted” shall be applicable “in the case of enlisted members on 
duty at stations * * * where a mess for subsisting enlisted members 
is available and when such enlisted members are authorized to subsist 
themselves independently. Such term shall also be considered appli- 
cable in the case of enlisted members during all periods of authorized 
mare te: *: 

The submission indicates that up to the present time, compensatory 
absence granted to enlisted members of the Coast Guard serving at 
remote shore stations or on lightships has been regarded as a form 
of liberty and during such periods of absence no basic allowance for 
subsistence has been granted. It also is indicated that the Department 
is of the opinion that a basic allowance for subsistence may not be 
paid to enlisted men assigned to lightships and remote shore stations 
during periods of compensatory absence unless such compensatory 
absence may be regarded as a form of authorized leave. 

The letter of the Acting Secretary seeks the approval of this Office 
to a proposed change in the existing definition of the term “compensa- 
tory absence” appearing in the Personnel Manual of the Coast Guard 
which would classify such absence as a special type of leave—rather 
than a form of liberty—which may be granted personnel on duty at 
isolated shore stations and on lightships and which is not to be 
regarded as annual leave within the contemplation of the Armed 
Forces Leave Act of 1946, 60 Stat. 963. 

The fact that personnel assigned to remote shore stations and on 
board lightships frequently are confined to duty for prolonged pe- 
riods obviously was a primary factor influencing the issuance of the 
present Coast Guard regulations authorizing the granting of compen- 
satory absence to such personnel. However, duty under confining 
conditions for long periods is found in all the armed services and there 
is no statutory authority for compensatory absences for members of 
the Armed Forces so situated. 

Section 4 (b) of the Armed Forces Leave Act of 1946, as amended 
by the act of August 4, 1947, 61 Stat. 748, 37 U.S. C. 33 (b), expressly 
provides that “When the Secretary authorizes members to be absent 
in excess of the number of days’ leave authorized by this Act, they 
shall not be entitled to any pay or allowances during such absence.” 
Moreover, no express statutory authority exists for the granting of 
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liberty in lieu of leave and any extension of the term “liberty” beyond 
the maximum 48 hours presently provided in the regulations to cover 
prolonged authorized absences from duty without charge to leave in 
the case of the personnel involved would appear to be in circumvention 
of the Armed Forces Leave Act of 1946, as amended, and therefore 
subject to grave question. 

Accordingly, in the absence of any statutory provision for compensa- 
tory time and in view of the express provisions of the Armed Forces 
Leave Act denying pay and allowances for absences in excess of the 
leave authorized in that act, it must be held that compensatory ab- 
sences—for periods longer than the nominal “liberty” permission— 
are required to be charged to regular leave, in which event members 
will be entitled, of course, to subsistence allowance as authorized by 
Executive Order No. 10119 for “periods of authorized leave.” 


[B-120805] 


Bids—Qualified—Vital Qualification Requiring Bid Rejec- 
tion—Delivery Date Changes 


A bid to lease space to Government which qualified availability date set out in 
invitation for bids did not meet a vital requirement of the invitation and may not 
be accepted. 

Acting Comptroller General Keller to Administrator, General Serv- 
ices Administration, September 9, 1954: 


Reference is made to your letter dated August 23, 1954, with en- 
closures, furnishing a report in response to a protest on behalf of the 
First National Life Insurance Company of New Orleans against the 
proposed award of a contract to Lowich Industries, Inc., of Waco, 
Texas, pursuant to invitation to bid No. 2-REM, dated March 29, 1954, 
covering the lease for an Internal Revenue Service building in New 
Orleans. Briefly stated, the Insurance Company protests the award 
to Lowich Industries, Inc., on the ground that the latter fails to re- 
spond to the essential requirements of the invitation in the following 
two respects: 

1. It does not comply with the requirement that the building meet 
applicable building codes and regulations for the City of New Or- 
leans, and 

2. It fails to meet the requirement of the invitation with respect 
to the location of the proposed building. 

In response to the first contention, it is pointed out in your report 
that the Lowich bid did not contain any express exception to this 
specific requirement ; however, the sketch, plan and pictures submitted 
therewith did raise some question as to whether the proposed building 
would comply with local zoning regulations regarding off-street park- 
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ing. Discussions then were held with the bidder, who promised un- 
equivocally that the local zoning requirements in this regard would be 
met; and in view of such assurance you state that it is the intention of 
your Administration to have included in the lease a specific require- 
ment that final plans and specifications would not have the approval 
of the Government in the absence of evidence that such plans and speci- 
fications would comply with the aforementioned building codes and 
regulations. 

As to the second contention, with regard to the location of the pro- 
posed building, the invitation for bids provides as follows: 

Location: Space is desired in the area beginning at the intersection of North 
Claiborne and Iberville, East to Royal, South on Royal and St. Charles to Per- 
dido, West on Perdido to Loyola, North to Tulane, West to South Claiborne, 
North to point of beginning. Space in locations other than that described will 
be considered, however, bidders are placed on notice that location of space, 


accessibility by the public and convenience of transportation will be factors in 
making an award. 


The First National Life Insurance Company—the third low bid- 
der—maintains that since the site proposed by Lowich Industries, Inc. 
is not within the above-delineated boundaries, it fails to meet the 
requirement of the invitation. It is further contended that inasmuch 
as sites outside the boundaries are not on a par with sites within the 
boundaries, it is neither fair nor sound practice to allow the price 
to be the sole determinant in awarding a bid to a site outside the 
boundaries. 

While the Government expressed the desire to have a location within 
the area enumerated above, it was clearly pointed out that space in 
locations other than that described would be considered, and bidders 
were placed on notice that location of space, accessibility by the public 
and convenience of transportation would be factors in making an 
award. This Office, therefore, would not be disposed to disagree with 
your position that, under the invitation to bid, the Government re- 
served the right to consider locations outside the specified areas. Ac- 
cordingly, since the location offered by Lowich Industries, Inc. was 
administratively determined to be accessible to the public and con- 
veniently reached by public transportation, there is perceived no legal 
basis upon which this Office would be warranted in questioning this 
aspect of the bid. At the same time, there is some merit in the argu- 
ment that under the terms of the invitation the way is open for the 
administrative agency to evaluate the bids in almost any manner it 
chooses. 

However, aside from that, the record discloses another factor which 
presents a more serious question as to-the responsiveness of the Lowich 
bid. Paragraph 3 of the invitation entitled “TERM” provides, in 
pertinent part, as follows: 


* * * If the space is available for occupancy by December 16, 1954, it will be 
accepted by the Government on that date if written notice that the space will be 
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available on December 16, 1954, is served upon the Government at least 20 
days prior to December 16, 1954. However, if the space is not available by 
December 16, 1954, the Government will not accept the premises until April 1, 
1955, and no rental shall accrue until the premises are accepted. The space 
will be accepted as outlined above on either December 16, 1954, or April 1, 1955, 
but must be available for occupancy not later than April 1, 1955, unless the 
premises offered are already occupied by the Government under a lease which 
expires with its own terms on June 30, 1955. * * * [Italics supplied.] 


In the specifications attached to the Lowich bid, such paragraph 
was altered by the deletion of several lines and there was substituted 
therefor a typewritten legend which reads in part as follows: 

It is understood, however, if the space is not completed by December 16, 1954, 


the Government will not accept the premises until April 1, 1955, or at an agreed 
completion date. [Italics supplied.] 


Accompanying the bid was a letter submitted by Lowich Industries, 
Inc., bearing the same date, which contained the following: 

The building is to be completed within approximately nine to fifteen months 
after final approval of building plans by General Services Administration. 

On May 20, 1954, a telegram was forwarded to the bidder request- 
ing a clarification as to the date the space would be available. In 
response, Lowich Industries, Inc., by letter dated May 24, 1954, re- 
quested a contract provision that the new space be ready for occupancy 
by April 1, 1955, but under which no liability for delays would attach 
unless the premises were not available for occupancy by April 30, 
1956 ; thereafter it continued to suggest other conditions controlling its 
liability for delays subsequent to that date; and there is some indica- 
tion in the record that the entire reply was characterized by the Real 
Estate Division of your Administration as being “not acceptable.” 

You advise that such deviation raised some question as to whether 
the bid was responsive to the invitation and, while attempting to 
justify an interpretation in favor of the bidder, you further pointed 
out that it was the intention of your Administration to remove any 
doubt as to the bidder’s obligation to deliver the premises within the 
time specified by including in the lease a liquidated damage clause to 
indemnify the Government in event of delay in the delivery of such 
premises, 

It frequently has been held by the General Accounting Office that 
the contract awarded to the successful bidder must be the same propo- 
sition offered in the invitation. Otherwise, there is no way of knowing 
that the needs of the Government are being supplied upon the most 
advantageous terms available. While it is true in the instant case 
that Lowich later agreed to make the premises available by April 1, 
1955, even that agreement was not without certain conditions and 
limitations of liability. 

The invitation made it unmistakably clear that time was of the 
essence in connection with the date of availability of the premises. 
An absolute deadline of April 1, 1955, was fixed. A delivery of the 
premises beyond that date could in all probability result in the pay- 
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ment of unanticipated additional rentals. Moreover, if it were possi- 
ble to offer premises to be available at some later date who can tell 
what other bidders might have offered. Hence, to permit this bidder 
to amend its original bid after opening with respect to so vital a part 
of the invitation must be regarded as action in contravention of the 
statutes governing the letting of public contracts on an open com- 
petitive basis. 

It must, therefore, be concluded that the bid submitted by Lowich 
Industries, Inc., was not responsive to Invitation No. 2-REM, and 
properly may not be the subject of an award. 

The enclosures transmitted with your letter are returned herewith. 


[B-120579] 


Bids—Acceptance or Rejection——Conformability of Articles 


An Administrative Office is not required to withhold procurement of an item 
for purpose of testing new devices which have .never been manufactured, and 
therefore administrative rejection of bid to furnish stools with particular 
mechanism which was not manufactured or tested, but could be evaluated only 
by drawings, was justified. 

Acting Comptroller General Keller to Industrial Metal Fabricating 
Company, September 13, 1954: 


Further reference is made to your letter of June 28, 1954, and 
subsequent correspondence, protesting the action of the Post Office 
Department in rejecting your bid submitted in response to invitation 
for bids No. 2689 covering 12,000 adjustable platform stools. 

The record shows that the Post Office Department conducted experi- 
ments over a period of several years to find a stool having qualities 
acceptable to the user within reasonable functional requirements. 
About a year prior to this procurement, competitive bids were re- 
quested for the purchase of 600 experimental stools. During the 
development period no interest was shown by you in the project. As 
the result of the experiments, it was determined that a stool incor- 
porating the adjusting mechanism developed by the Adjusto Equip- 
ment Company met the needs of the Postal Service. By invitation 
No. 2293, issued on March 9, 1954, bids were requested for 12,000 stools 
incorporating an “Adjusto” mechanism. In decision of this Office 
dated April 23, 1954, B-119456, 33 Comp. Gen. 524, the Postmaster 
General was advised that the specifications were restrictive since they 
provided only for the “Adjusto” mechanism without giving potential 
bidders an opportunity to quote upon a stool incorporating a similar 
mechanism which might meet the needs of the Post Office Department. 
On the basis of the decision, the Post Office cancelled that invitation. 

Bids again were requested by invitation No. 2689, issued on May 19, 
1954, for the 12,000 stools. The specifications for the adjusting 
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mechanism in this invitation were drawn in general terms. In re- 
sponse to the invitation, you submitted a bid offering to furnish stools 
incorporating an adjustment mechanism in accordance with certain 
drawings. It is reported that the mechanism which you proposed to 
furnish was only in the drawings stage and has never been constructed 
or tested. Based on the drawings submitted, the Post Office Depart- 
ment determined that the mechanism did not provide the basic func- 
tional features required and that the mechanism constituted a safety 
hazard in that the seat would remain in a raised position above the 
point where the locking cams had ceased to lock the pedestal securely in 
a safe-use position. It was accordingly determined that the adjust- 
ing mechanism which you proposed to furnish was not acceptable and, 
therefore, award was made to the next low bidder who proposed to 
furnish a stool incorporating the “Adjusto” mechanism. 

Your protest primarily is based on the fact that the determination 
to reject your bid was made by the Post Office Department without con- 
ducting a test of the adjusting mechanism offered and it is alleged that 
the Department has refused to conduct such a test. As stated above, 
the Post Office Department did engage in extensive tests prior to the 
instant advertisement. The Department desires to purchase and has 
immediate need for 12,000 stools. In evaluating the bids received 
under the present invitation, the only information available to the 
Department as to your mechanism were drawings and operating de- 
scriptions submitted by you upon the basis of which it was determined 
that the mechanism might be mechanically deficient. Obviously, a 
procurement may not be held in abeyance indefinitely for the purpose 
of testing new devices which have never been actually manufactured. 
It is understood that the Post Office Department has indicated its will- 
ingness to subject your product to tests, if and when it has actually 
been made, from which its suitability for future procurements can be 
definitely judged. 

In the circumstances, there is no legal basis upon which this Office 
would be warranted in objecting to the action taken by the Post Office 
Department rejecting your bid under the present procurement. 


[B-121012] 


Contracts—Discounts—Commencement of Discount Period 


Under a contract which provided a discount for payments made within 20 days 
from delivery of supplies or from receipt by the Government purchasing office 
of a “correct” and properly certified voucher, whichever date was later, dis- 
counts were properly applied to payments made within 20 days after receipt of 
the contractor’s invoice which was submitted after conclusion of contract 
negotiations which determined the correct unit price, even though the supplies 
had been delivered several months prior to date of payment. 
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Acting Comptroller General Keller to Southern Athletic Company, 
Inc., September 13, 1954: 


Further reference is made to your letter of June 18, 1954, request- 
ing review of settlement dated June 11, 1954, which disallowed your 
claim for refund of discount deducted in the sum of $681.71 in making 
payment to you for a quantity of parka liners furnished the Depart- 
ment of the Army pursuant to contract No. DA-380-280-qm-22977, 
dated December 29, 1951, as amended. 

The facts pertinent to the matter are recited in detail in the settle- 
ment and, therefore, need not be repeated herein. 

You contend, in substance, that the conditions of your discount 
offer of one percent, 20 days, as recited in the contract, were not met 
by the Government and, therefore, it was not entitled to the discount 
of $681.71 deducted from your invoice dated June 1, 1953, paid by 
check dated June 4, 1953. The primary basis for such contention is 
that, due to supervening negotiations conducted by the parties as 
to the correct unit price payable for the items, you did not receive 
payment for several months subsequent to the time of actual delivery 
of the supplies to the Government. 

Without disputing the accuracy of the facts or circumstances as 
related by you, manifestly your position in the matter overlooks the 
express condition of the contract which clearly defines the manner 
in which time will be computed for purposes of discount. Article 
3 (b) of the contract conditions provides for the computing of time 
for such purpose either from date of delivery of the supplies, or from 
date of receipt in the Government purchasing office of your “correct” 
and properly certified invoice, whichever happens to be the “later” 
date. Thus, even though the articles were delivered several months 
prior to the date of payment of your invoice dated June 1, 1953, the 
20-day discount period specified in your contract did not commence to 
run until June 2, 1953, which was the date of receipt of your “correct” 
invoice, revised to conform with the price increases authorized in 
Modifications Nos. 2, 4 and 5. Inasmuch as payment thereon was 
made two days later, or on June 4, 1953, it is apparent that the discount 
was earned and properly was for deduction from the invoice. 

Accordingly, the settlement of June 11, 1954, is sustained. 


[B-121139] 


Contracts—Stenographic Reporting Services—lIncreases in 
Prices Charged General Public—No Additional Cost to 


Government 


Contract for furnishing stenographic reporting services awarded pursuant to 
invitation which required bidder to furnish transcripts of hearings to the Gov- 
ernment free of charge, and provided for evaluation of bids on basis of proposed 
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charges to public for ordinary copy and daily copy of the transcripts, may not be 
reformed to permit contractor to raise rate to the public to avoid financial losses, 
notwithstanding the Government would continue to receive copy free of charge. 
Acting Comptroller General Weitzel to the Chairman, Civil Aero- 
nautics Board, September 15, 1954: 


Reference is made to your letter of August 20, 1954, with attach- 
ments, relative to the request of the Ace Reporting Company for an 
increase in the charge to the public for one of the items covered by 
contract No. CAB-131-C, dated June 28, 1954. 

By Invitation No. 1034, dated June 9, 1954, bids were solicited for 
the furnishing of reporting services to be rendered the Civil Aero- 
nautics Board for the fiscal year 1955. Prospective bidders were ad- 
vised that the successful bidder would be required to furnish tran- 
scripts of proceedings to the Government free of charge and that, in 
awarding the contract, all bids would be evaluated on the basis of the 
proposed charges to the public for ordinary copy and daily copy of 
the transcripts. The Ace Reporting Company submitted a proposal 
wherein it offered to furnish the required services to the Government 
without cost and copies of transcript to the public at rates not to 
exceed $0.065 per page for ordinary copy and $0.28 per page for daily 
copy. This bid, being the lowest regarding charges to the public, 
was accepted on June 28, 1954. 

In a letter dated July 26, 1954, to the Secretary, Civil Aeronautics 
Board, the Ace Reporting Company, states that it made a serious mis- 
calculation in its bid; that its bid on ordinary copy ($0.065) was far 
too low since contemplated sales of the daily copy ($0.28), on which 
it hoped to make its profits under the contract, failed to materialize ; 
and that it will suffer severe financial losses if it is required to continue 
to furnish the services as required by the contract for the remainder of 
its term. The contractor, therefore, suggested to the Board that it be 
permitted to raise its rate on ordinary copy to the public from $0.065 
per page to $0.15 per page, with all other provisions of the contract 
remaining as written. 

In your letter of August 20, you state that, since the Board would 
continue to receive copy free of charge, you have no objection to 
reformation of the contract so as to permit a $0.15 per-page charge 
to the public for ordinary copy—which price would still be below 
the other bid received—provided there are no legal obstacles to such 
reformation. 

It is fundamental that valid contracts are to be enforced and 
performed as written and that the fact that supervening or unfore- 
seen causes render performance more burdensome or less profitable, 
or even occasion a loss, is not sufficient to excuse performance or entitle 
a contractor to additional compensation. Hence, there can be no 
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dependents of military and civilian personnel of the Department of 
Defense residing on military installations or stationed in foreign 
countries, if the Secretary concerned found that the schools available 
in the locality were inadequate. The statute is silent as to how the 
purpose of the appropriations was to be accomplished. The reg- 
ulations, however, required that any necessary agreements or 
arrangements with private schools would be made by appropriate ad- 
ministrative officers (commanders), after a proper administrative de- 
termination had been made that existing facilities were not adequate. 
Under such regulations you had no authority to obligate the Govern- 
ment, by private agreement, to pay your child’s tuition and your 
action in paying such tuition was voluntary and imposed no legal 
obligation on the United States. There is nothing of record to indi- 
cate that you had been appointed a contracting officer or that 
authority had been delegated to you to make the required determina- 
tions. It is, of course, well settled that the Government cannot be 
bound or held liable for the acts of persons who have not been 
authorized to act as its agents. Mewman v. United States, 28 F. 2d 
681 (certiorari denied 279 U. S. 889) and Beard v. United States, 59 
F. 2d 940, 941. 

Since you have not established that any liability exists on the 
part of the Government to reimburse you for the expenses you per- 
sonally incurred for the schooling of your child during the periods 
covered by your claims, it must be held that the settlement disallow- 
ing your claim for $105 paid in January 1952 was correct and that 
your claim for $105 paid in August 1952 may not be allowed by this 
Office on the basis of the present record. See the enclosed copy of 
decision of March 24, 1954, B-117922, 33 Comp. Gen. 399. 


[B-101599] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release—Retroac- 
tive Retirement Pay 

A Naval Reserve officer released from active duty for reasons such as demobiliza- 
tion and not because of physical disability who subsequently, but prior to 
October 1, 1949, the effective date of the Career Compensation Act, was found 
by a retiring board to be incapacitated as a result of an incident of service is 


entitled to retirement pay only from the date such determination is approved by 
competent authority. 


Acting Comptroller General Weitzel to Captain Phillip C. Holt, 
September 21, 1954: 


Reference is made to letter of January 29, 1954, from your attorney, 
Warren E. Miller, requesting review of settlement of January 4, 1954, 
disallowing your claim for retirement pay for the period November 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 129 


27, 1945, to December 31, 1948, as commander, United States Naval 
Reserve, Retired. 

Your claim, first presented to this Office by your letter of March 10, 
1950, was disallowed by settlement of January 23, 1951, and such 
settlement was sustained by decision of November 2, 1951, B-101599. 
Subsequently on July 7, 1952, you filed a petition, numbered 353-52, in 
the Court of Claims for the recovery of retired pay for the period above 
indicated but thereafter you filed a motion to dismiss the case to be 
held in escrow pending administrative settlement of your claim. Since 
you believed that your case was similar in all material respects to that 
decided in favor of the plaintiff in Hamrick v. United States, 120 C. 
Cls. 17, and since you were informed that consideration for settlement 
of such claims would be given by this Office, you requested reconsidera- 
tion of your claim for retroactive disability retirement pay. However, 
in the settlement of January 4, 1954, denying your claim, it was pointed 
out that the Hamrick case involved a release from active duty because 
of physical disability, originally determined as not having been in- 
curred as the result of an incident of the service but which, upon review 
(under section 302 of the Servicemen’s Readjustment Act of 1944, 58 
Stat. 287, as amended, 38 U. S. C. 693i), was found to have been due 
to an incident of the service, while in your case you were not released 
from active duty because of physical disability, incident to the service 
or otherwise, but merely as a part of the demobilization program. 
Your placement on the retired list apparently was based on the general 
discretionary authority vested in the Secretary of the Navy by the 
provisions of section 8 of the act of July 24, 1941, 55 Stat. 604, and 
section 4 of the Naval Aviation Personnel Act of 1940, 54 Stat. 864. 

The action taken in 1948 which resulted in the placement of your 
name on the retired list included an original determination that your 
disability was incurred in line of duty at some previous time while 
serving on active duty but there was no determination that such dis- 
ability actually incapacitated you for active service at the time of 
your release to inactive duty. In that connection your attention is 
invited to the Hobbes case considered in 32 Comp. Gen. 242 where 
there was involved the matter of disability retirement pay subse- 
quent to active duty release and the review board found that the 
officer “is incapacitated for active service.” It was there held that 
such a finding could not be considered as a finding that the officer was 
incapacitated when released from active duty the year before. In 
that case the record later was corrected under the authority granted 
by section 207 of the Legislative Reorganization Act of 1946, as 
amended by the act of October 25, 1951, 65 Stat. 655, to show that 
the officer was incapacitated for active service on July 31, 1946, date 
of release to inactive duty. See 32 Comp. Gen. 372. 

In the Hamrick case, as stated, there was a finding at the time of 
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dependents of military and civilian personnel of the Department of 
Defense residing on military installations or stationed in foreign 
countries, if the Secretary concerned found that the schools available 
in the locality were inadequate. The statute is silent as to how the 
purpose of the appropriations was to be accomplished. The reg- 
ulations, however, required that any necessary agreements or 
arrangements with private schools would be made by appropriate ad- 
ministrative officers (commanders), after a proper administrative de- 
termination had been made that existing facilities were not adequate. 
Under such regulations you had no authority to obligate the Govern- 
ment, by private agreement, to pay your child’s tuition and your 
action in paying such tuition was voluntary and imposed no legal 
obligation on the United States. There is nothing of record to indi- 
cate that you had been appointed a contracting officer or that 
authority had been delegated to you to make the required determina- 
tions. It is, of course, well settled that the Government cannot be 
bound or held liable for the acts of persons who have not been 
authorized to act as its agents. Newman v. United States, 28 F. 2d 
681 (certiorari denied 279 U. S. 839) and Beard v. United States, 59 
F. 2d 940, 941. 

Since you have not established that any liability exists on the 
part of the Government to reimburse you for the expenses you per- 
sonally incurred for the schooling of your child during the periods 
covered by your claims, it must be held that the settlement disallow- 
ing your claim for $105 paid in January 1952 was correct and that 
your claim for $105 paid in August 1952 may not be allowed by this 
Office on the basis of the present record. See the enclosed copy of 
decision of March 24, 1954, B-117922, 33 Comp. Gen. 399. 


[B-101599] 


Pay—Retired—Disability Retirement Pay—Disability De- 
termination Subsequent to Active Duty Release—Retroac- 
tive Retirement Pay 

A Naval Reserve officer released from active duty for reasons such as demobiliza- 
tion and not because of physical disability who subsequently, but prior to 
October 1, 1949, the effective date of the Career Compensation Act, was found 
by a retiring board to be incapacitated as a result of an incident of service is 


entitled to retirement pay only from the date such determination is approved by 
competent authority. 


Acting Comptroller General Weitzel to Captain Phillip C. Holt, 
September 21, 1954: 


Reference is made to letter of January 29, 1954, from your attorney, 
Warren E. Miller, requesting review of settlement of January 4, 1954, 
disallowing your claim for retirement pay for the period November 
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27, 1945, to December 31, 1948, as commander, United States Naval 
Reserve, Retired. 

Your claim, first presented to this Office by your letter of March 10, 
1950, was disallowed by settlement of January 23, 1951, and such 
settlement was sustained by decision of November 2, 1951, B-101599. 
Subsequently on July 7, 1952, you filed a petition, numbered 353-52, in 
the Court of Claims for the recovery of retired pay for the period above 
indicated but thereafter you filed a motion to dismiss the case to be 
held in escrow pending administrative settlement of your claim. Since 
you believed that your case was similar in all material respects to that 
decided in favor of the plaintiff in Hamrick v. United States, 120 C. 
Cls. 17, and since you were informed that consideration for settlement 
of such claims would be given by this Office, you requested reconsidera- 
tion of your claim for retroactive disability retirement pay. However, 
in the settlement of January 4, 1954, denying your claim, it was pointed 
out that the Hamrick case involved a release from active duty because 
of physical disability, originally determined as not having been in- 
curred as the result of an incident of the service but which, upon review 
(under section 302 of the Servicemen’s Readjustment Act of 1944, 58 
Stat. 287, as amended, 38 U.S. C. 693i), was found to have been due 
to an incident of the service, while in your case you were not released 
from active duty because of physical disability, incident to the service 
or otherwise, but merely as a part of the demobilization program. 
Your placement on the retired list apparently was based on the general 
discretionary authority vested in the Secretary of the Navy by the 
provisions of section 8 of the act of July 24, 1941, 55 Stat. 604, and 
section 4 of the Naval Aviation Personnel Act of 1940, 54 Stat. 864. 

The action taken in 1948 which resulted in the placement of your 
name on the retired list included an original determination that your 
disability was incurred in line of duty at some previous time while 
serving on active duty but there was no determination that such dis- 
ability actually incapacitated you for active service at the time of 
your release to inactive duty. In that connection your attention is 
invited to the Hobbes case considered in 32 Comp. Gen. 242 where 
there was involved the matter of disability retirement pay subse- 
quent to active duty release and the review board found that the 
officer “is incapacitated for active service.” It was there held that 
such a finding could not be considered as a finding that the officer was 
incapacitated when released from active duty the year before. In 
that case the record later was corrected under the authority granted 
by section 207 of the Legislative Reorganization Act of 1946, as 
amended by the act of October 25, 1951, 65 Stat. 655, to show that 
the officer was incapacitated for active service on July 31, 1946, date 
of release to inactive duty. See 32 Comp. Gen. 372. 

In the Hamrick case, as stated, there was a finding at the time of 











130 DECISIONS OF THE COMPTROLLER GENERAL [34 


release to inactive duty that the officer “is incapacitated for active 
service” but that the incapacity was not the result of an incident of 
the service, and the finding at a later date by a review board merely 
changed the original finding to the extent of concluding that such 
incapacity was the result of an incident of the service. While the 
Court of Claims has allowed retroactive disability retirement pay in 
several cases, such as the Hamrick case, where a review board has 
determined in effect, that an officer actually released from active 
duty for physical disability not incident to the service suffered such 
disability as an incident of the service, and while such precedents 
have been followed here in the settlement of similar claims, this 
Office would not be warranted, on the basis of such court precedents, 
in reversing its position and that taken by the Department of the 
Navy since the early part of World War II based on the view that 
where an officer is released to inactive duty for reasons such as de- 
mobilization and a retiring board at a later date determines the offi- 
cer is incapacitated by physical disability incurred as a result of an 
incident of service, the right to retirement pay is effective only from 
the date such determination is approved by competent authority and 
may not be given retroactive effect. Such view seems to find support 
in the decision of the Court of Claims in Nickell v. United States, 123 
C. Cls. 859 (decided after the Hamrick case). 

The various arguments presented by you and your attorney have 
been carefully considered but your right to the retroactive pay 
claimed is too doubtful to justify the allowance of your claim in the 
absence of a judicial determination of your right to such retroactive 
pay or an appropriate correction of your records by the Board for 
Correction of Naval Records. Accordingly, on the present record, 
the disallowance of your claim must be sustained. 


[B-119372] 


Transportation—Dependents—Retired Regular Military, 
Naval, etc., Personnel—Last Duty Station to Home Over- 
seas—Availability of Government Transportation 

Retired regular Army officer who selected foreign city as home without request- 
ing permission to reside in a foreign country as required by Army Regulations, 
and who with wife traveled to such overseas home by commercial means after 
personal reasons made it necessary to decline use of available Government 
transportation, is not entitled under paragraphs 1150-3 and 7002-1b of the Joint 


Travel Regulations to reimbursement for his traveling expenses or for the trans- 
portation of wife. : 


Acting Comptroller General Weitzel to Colonel S. E. Nortner, Sep- 
tember 21, 1954: 

Reference is made to your letter of February 8, 1954, requesting 
review of settlement dated January 14, 1954, which disallowed your 
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claim for travel pay for yourself and reimbursement of expenses for 
transportation of your wife from New Orleans, Louisiana, to Genoa, 
Italy, during the period April 10 to 26, 1953, incident to Special Or- 
ders No. 70, Department of the Army, Washington, D. C., dated April 
9, 1951, directing your retirement effective April 30, 1951. There 
has been received, also, your letter of August 1, 1954, relative to the 
matter. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813,814, provides that under regulations prescribed by the Secretaries 
concerned, members of the uniformed services shall be entitled to re- 
ceive travel and transportation allowances for travel performed from 
the last station to home under competent orders upon retirement. 
Paragraph 1150-3 of the Joint Travel Regulations, provides that in 
connection with retirement of members of the regular services the term 
“home” means the place which the individual selects and performs 
travel to within one year from the date of retirement or one year from 
April 28, 1952, whichever is later. 


Paragraphs 36 (a) and 37 of Army Regulations 605-245 dated May 
19, 1949, provide as follows: 


36a. A retired officer may be authorized to reside in a foreign country. To do 
so, he must obtain permission from the Department of the Army. The Adjutant 
General will furnish instructions concerning other requirements such as pass- 
ports, visas, ete. The officer will comply with the laws of the country in which 
he is authorized to reside. 
* * * - e a * 


87. An officer of the Regular Army is presumed tc have no established home. 
He may select and proceed to a home at Government expense, so far as authorized, 
at any place in the world at which he desires and intends to establish a bona 
fide home at any time within 1 year after retirement or 1 year after the official 
termination of World War II, provided he— 


a. Actually proceeds thereto and establishes his home; 
b. Submits, thereafter, 4 mileage voucher for land travel, certifying thereon 


that such place is his home, or previously executes such certificate for shipment 
of his household goods; 


c. Previously obtains authority of the theater commander in writing in event 
residence is not within a territory of the United States ; 


d. Previously obtains a passport or statement that passport will be issued 
from the Department of State if required for residence at the place where 
retirement is requested ; 


e. Previously obtains Department approval in event residence is beyond the 
continental limits of the United States. 


In your letter of June 23, 1953, to the Finance Officer, U. S. Army, 
it is stated that in 1951 you declined an offer of space on a Government 
transport sailing to Europe because of illness in your family; that in 
1953 you again applied for space on a Government transport and that 
you were offered space on a Government transport sailing on February 
22, 1953, but that you had to decline such offer of space because it was 
impossible for you to get to the port in the short time available to 
you for that purpose; that thereafter you inquired on different occa- 
sions as to the space available on Government transports and were 
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advised that there was none available; and that because you were 
required under your orders to perform the travel to your selected home 
on or before April 27, 1953, you decided to travel by commercial vessel 
und to seek reimbursement. 

It does not appear that you ever made a request for permission of 
the Department of the Army to reside in a foreign country as required 
by paragraphs 36 and 37 of Army Regulations 605-245. It is reported 
by the Office of the Chief of Transportation, Department of the Army, 
that had you requested permission to reside in a foreign country, space 
on a Government transport would have been available to you on a 
space required basis and not on a space available basis and that you 
would have been given 24 to 30 days’ advance notice of the sailing 
date of the vessel. Paragraph 7002-1b of the Joint Travel Regula- 
tions, insofar as here pertinent, provides that transportation for 
dependents to or from overseas stations shall not be other than by 
Government vessel, if available. The record indicates that you and 
your wife were offered transportation to Europe on a Government 
vessel on two different occasions and that you voluntarily relinquished 
the transportation which would have been furnished. The fact that 
for personal reasons you found it necessary to decline such offers of 
space on a Government vessel affords no legal basis for reimburse- 
ment for your travel and the travel of your wife on a commercial 
vessel. 

Accordingly, on the present record, the settlement of January 14, 
1954, disallowing your claim, must be sustained, 


[B-120608] 
Pay—De Facto Status—Retention of Pay 


Army reserve captain who accepted an appointment in the Regular Army as a 
second lieutenant under orders which provided in clear and unmistakable 
language that a reserve appointment in any component of the Armed Forces 
would automatically be terminated on date of execution of the oath of office may 
not retain pay and allowances received in grade of captain from date of accept- 
ance of commission as second lieutenant upon basis that orders were addressed 
to him as captain and afforded justification for assuming that he had been 
promoted to such.a rank. 


A de facto officer is one who serves under an appointment which he was justified 
in believing was competent to invest him with such office so that a Captain in 
the Reserves who continued to receive the pay and allowances of that grade 
after he had accepted an appointment in the Regular Army under orders expressly 
providing that acceptance of appointment as a second lieutenant would auto- 
matically terminate his appointment in the Reserves may not be considered 
as having served in good faith on active duty in the grade of captain and entitled 
to retain such payments. 


Acting Comptroller General Weitzel to Secretary of the Army, 
September 21, 1954: 


Reference is made to your letter of July 1, 1954, requesting a de- 
cision whether Captain William S. Rooney may be considered to have 
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served in good faith on active duty in the grade of captain so as to be 
entitled to retain any pay and allowances received in that grade from 
the date he executed oath of office as a second lieutenant, Regular 
Army, February 17, 1950, to the date he was promoted to captain in 
the Army of the United States on January 26, 1954, or whether he will 
be required to reimburse the Government for the difference in pay 
and allowances between the grade of captain and second lieutenant for 
the period February 17, 1950, to July 31, 1951, and between the grade 
of captain and first lieutenant for the period August 1, 1951, to 
January 26, 1954. 

A résumé of the facts in the case furnished from the records of The 
Adjutant General, Department of the Army, set forth in the 
“DISCUSSION” submitted with your letter, is as follows: 


William S. Rooney was ordered to active duty on 31 July 1948 as a captain, 
MSC, ORC, Pursuant to War Department Orders No. 145, dated 21 July 1948 
for competitive tour for the purpose of obtaining a Regular Army commission. 
The grade of captain was vacated upon his acceptance of appointment as second 
lieutenant, Regular Army, on 17 February 1950. Prior to April 1951, Regular 
Army appointment orders read to the effect that a higher AUS grade would not 
be affected upon acceptance of Regular Army appointment but that a reserve 
appointment in any component of the Armed Forces of the United States would 
be automatically terminated on the date the officer executed oath of office. Since 
William 8. Rooney did not hold an AUS commission he should have reverted to the 
lower grade of second lieutenant, Regular Army. His statement as to his reasons 
for continuing to serve in the grade of captain, reads: 

“1. In compliance with paragraph 2, basic communication, the following state- 
ment of reasons why I have served as a Captain from 17 February 1950 to date is 
submitted. 

“2. I was appointed a Captain, AMS Reserve on 9 June 1948. 

“3. Upon entry into a competitive tour for appointment into the Regular Army, 
I was told that upon receiving a commission in the Regular Army, it would have 
no effect on the grade that I held as a temporary Captain. Paragraph 10, 
AR 605-20 dated 2 November 1949, is quoted in part as follows: “Acceptance of 
appointment as a commissioned officer in the Regular Army will not, of itself, 
affect a higher temporary grade in which officer on extended active duty is 
serving at that time * * *.” As a further indication of what the policy of the 
Army is in regards to higher temporary grades, Change 1 to AR 605-20, dated 
22 June 1951, is quoted: “* * * Higher temporary grades held in the Army of 
the United States without component will be continued and those held in the 
Organized Reserve Corps and National Guard of the United States will be 
converted to Army of the United States without component. * * *.” 

“4, Reference is made to paragraph 64, Special Orders 226, Department of the 
Army, dated 18 November 1949, which appointed me as a 2d Lieutenant of the 
MSC, RA. That program, in part, states that “Acceptance of this appointment 
will not affect a higher Army of the United States grade until such grade is 
subject to general grade reduction program.” 

“5. The following Department of Army Special Orders are quoted: 
ant Par. 8, SO 101, D/A, dated 24 May 1950, “Capt. William S. Rooney, 060892, 
an — 8, SO 162, D/A, dated 21 August 1950, “Capt. William S. Rooney, 060892, 

. A.” 

‘e. Ltr. O., Confirmatory Orders, D/A, dated 10 September 1952, “Capt. 
William S. Rooney, 060892, MSC.” 
ine’ 8, SO 57, D/A, dated 25 March 1953, “Capt. William S. Rooney, 060892, 

“6. Based on the quoted Army Regulations and Special Orders, it was my 
understanding, and is my understanding, that, though I was appointed in the 
Regular Army in the grade of 2d Lieutenant, this would not terminate my tem- 
porary grade of Captain. Further, it is my belief that, should any further 
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action be required, such action should have been taken by the Department of 
the Army. 

Department of the Army Special Orders concerning William S. Rooney con- 
tinuously addressed him as ‘Captain William S. Rooney’ since 21 July 1948.” 


Paragraph 64, Special Orders No. 226, Department of the Army, 
dated November 18, 1949, appointing William S. Rooney a second 
lieutenant in the Regular Army, provided as follows: 

64. DP announcement is made of the recess apmt as 2d Lt in the MSC RA 

of the US eff 2 Nov 1949 of the fol-named off subj to phys qual as determined 
by final type phys exam as prescribed in AR 40-105. Date of rank is indicated 
below. Acpt of this apmt will not effect a higher AUS grade until such grade 
it subj to gen grade reduction program. Off will remain asgd to present dy sta 
and orgn. Res apmt in any component of the Armed Forces of the US will 
be automatically terminated on date off executes oath of office. EDCMR will 
be date of acpt of this apmt. 
Since the orders provided in clear and unmistakable language that a 
reserve appointment in any component of the Armed Forces of the 
United States would be automatically terminated on the date the 
officer took the oath of office and since he accepted his appointment 
as second lieutenant, Regular Army, on February 17, 1950, there should 
have been no doubt on his part that his commission as a Reserve officer 
had been terminated. And if, as stated by him, he was previously told 
that “upon receiving a commission in the Regular Army, it would have 
no effect on the grade that I held as a temporary Captain,” the orders 
of November 18, 1949, should at least have created sufficient doubt 
in his mind to cause him to verify his status. There appears no con- 
flict between Special Orders No. 226 and paragraph 10, AR 605-20 
[25], dated November 2, 1949, since such regulations merely provided 
that the acceptance of an appointment as a commissioned officer in 
the Regular Army would not, of itself, “affect a higher temporary 
grade in which officer on extended active duty is serving at the time.” 
and did not have any application where the orders of appointment 
provided otherwise, as in this case. 

It will be noted that Captain Rooney refers to Change 1 to AR 
605-20 [25], dated June 22, 1951, which modified paragraph 10 of 
the regulations which had been in effect since November 2, 1949, and 
provided with respect to appointments in the Regular Army that 
higher temporary grades held in the Army of the United States with- 
out component would be continued and those held in the Organized 
Reserve Corps would be converted to Army of the United States 
without component. This regulation was promulgated more than 
16 months after Captain Rooney accepted his commission in the 
Regular Army and was not retroactive in application. Since Captain 
Rooney did not hold an AUS commission on Feburary 17, 1950, when 
he accepted his commission in the Regular Army, and since, under 
the orders appointing him a second lieutenant in the Regular Army, 
his commission as captain in the Officers’ Reserve Corps was auto- 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 135 


matically terminated on February 17, 1950, it could not be converted 
to a commission in the Army of the United States under the regulation 
dated June 22, 1951. 

The fact that after July 21, 1948, Department of the Army special 
orders addressed him as “Captain William S. Rooney” did not, of 
course, change his status and until he accepted his commission of 
second lieutenant in the Regular Army on February 17, 1950, such 
orders were entirely proper. As stated in decision of May 26, 1947, 
B-65956, to Colonel Carl Witcher, it would seem obvious that a mere 
administrative error in referring to an officer’s rank does not operate 
to change his status in that respect, nor does it afford any justification 
for him to assume that he has been promoted to such rank. 

It has been held that, for an individual to be ccasidered as having 
served as a de facto officer, it inust be established that he served under 
color of authority. Uaited States v. Royer, 268 U.S.394. The phrase 
“color of authority” contemplates that the incumbent of the office be 
serving pursuant to an appointment which he was justified in be- 
lieving was competent to invest him with such office. Decision of 
May 20, 1949, B-81535, to the Secretary of the Navy. In view of the 
fact that Special Orders No. 226 expressly informed Captain Rooney 
that acceptance of his appointment as a second lieutenant in the 
Regular Army, which occurred on February 17, 1950, would terminate 
his appointment in the Reserves, his failure to verify his status—if 
he had any substantial reason for doubt—cannot operate to give him 
the advantages of a de facto status. In the circumstances, this Office 
would not be justified in concluding that Captain Rooney served in 
the capacity of captain during the period from February 17, 1950, 
to January 26, 1954, in good faith without actual notice or knowledge 
that his appointment as a captain had been terminated on the former 
date. It is not establish that he is entitled to retain the pay and 
allowances of that grade and, accordingly, he should be required to 
repay the Government the difference between the amounts so received 
and the pay and allowances of the grades actually held by him in the 
Regular Army during that period. 


[B-120727] 


Traveling Expenses—Subsistence—Per Diems—Retired 
Army Officer Serving Without Compensation in an Advisory 
Capacity 


Section 5 of the Administrative Expenses Act of 1946, which authorizes the 
payment of not to exceed $10 per diem in lieu of subsistence to person employed 
in an advisory capacity “without compensation” refers to compensation for the 
services performed rather than to compensation received in some other capacity, 
and therefore, a retired military officer who renders services under invitational 
orders as a consultant, or expert, without compensation is considered to be 
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“serving without compensation” and may be paid the per diem authorized by 
said section while away from home or place of business. 


While retired members of the uniformed services are included in the definition 
“members” in section 102 (b) of the Career Compensation Act of 1949, travel 
allowances are not specifically authorized for retired members, so that retired 
members who are called upon by invitational orders to render services in an 
advisory capacity without compensation, may not be paid the travel allowances 
authorized by the Joint Travel Regulations for members traveling under com- 
petent orders. 


Acting Comptroller General Weitzel to the Secretary of the Air 
Force, September 21, 1954: 


Reference is made to letter of July 12, 1954, from the Acting Secre- 
tary of the Air Force, relative to the payment of per diem at a rate 
not to exceed $10 as authorized by section 5 of Administrative Ex- 
penses Act of 1946, 60 Stat. 806, 808. 

The pertinent language of section 5 is as follows: 


* * * and persons serving without compensation * * * may be allowed * * * 


not to exceed $10 per diem in lieu of subsistence en route and at place of such 
service * * *, 


. 


The question presented is whether per diem properly may be paid 
under the quoted provision to a retired regular military officer re- 
ceiving retired pay, when called upon by invitational orders to render 
services as a consultant or expert without compensation, in view of 
the language which limits per diem payments to “persons serving with- 
out compensation.” 

Doubt in the matter appears to arise as a result of the holding in 22 
Comp. Gen. 174 that a provision of law relating to persons employed 
for service while away from their homes or places of business “with- 
out other compensation from the United States” included compensa- 
tion received from the United States in any capacity. 

The purpose of the foregoing language of section 5 was to provide 
specific authorization for the payment of traveling expenses to per- 
sons serving away from their homes or regular places of business 
without compensation. I am of the view that the term “serving with- 
out compensation” as used in the section refers to compensation for the 
services performed rather than compensation received in some other 
capacity. Also, since the statutory language here involved does not 
include the word “other” or the phrase “from the United States,” 
the holding in 22 Comp. Gen. 174 is not considered to be controlling. 
Accordingly, a retired military officer who performs services under 
invitational orders without compensation incident to the service per- 
formed is considered to be “serving without compensation” under the 
statutory provision, notwithstanding his being an officer of the United 
States holding an office to which compensation is attached. Question 
1 is answered in the affirmative. 

The question also is asked as to whether. under facts similar to 
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those stated in the first question, travel allowances, including per 
diem, may be authorized to military personnel on the retired list under 
the provisions of section 303 (a) of the Career Compensation Act 
of 1949, 63 Stat. 813, and at the rates prescribed in the Joint Travel 
Regulations, in view of the inclusion, in section 102 (b) 63 Stat. 804 
of said act and in paragraph 1150-1 of the said regulations, of retired 
persons in the definition of “member.” 

While section 303 (a) states that “members of the uniformed serv- 
ices shall be entitled to receive travel and transportation allowances 
for travel performed or to be performed under competent orders,” 
none of the categories for which travel allowances are authorized 
therein would appear to cover travel of the nature here in question by 
retired military personnel. The Joint Travel Regulations, issued pur- 
suant to section 303 (a), make no specific provision for travel of re- 
tired persons except in one instance not here pertinent. The question 
is answered in the negative. 


[B-120781] 


Compensation—Postal Service—Longevity Increases— 
Service Requirements 


A postal employee who had been permanently promoted to, and was serving in, 
a supervisory position on the date of enactment of the act of May 3, 1950, but 
who thereafter was demoted to former nonsupervisory position, is not entitled 
under the savings provision of section 2 of cited act to the same promotion credit 
for longevity increases to which he would have been entitled had the non- 
supervisory position been occupied on the enactment date, or if the promotion 
had been temporary. 

Acting Comptroller General Weitzel to the Postmaster General, 


September 21, 1954: 


The Acting Postmaster General’s letter of July 19, 1954, requests 
a decision upon the question whether a postal employee who had been 
promoted (permanently) to, and was serving in, a supervisory posi- 
tion on May 3, 1950, but who thereafter was demoted to his former 
(nonsupervisory) position, is entitled, under section 2 of the act of 
May 3, 1950, Public Law 500, 64 Stat. 102, 39 U. S. C. 889, to the same 
promotion credit for longevity increases to which he would have been 
entitled had he occupied the nonsupervisory position on the date of 
enactment of that act. To illustrate the problem the letter sets out 
an example, as follows: 


Example “A” (First Class Office) 


Appointed substitute clerk___.----.--.____--____- : vessiddl al Oe 
eee ete ne es 7 ae? 10-1-39 
Converted to grade 9____--___-__--_ Seas ; r shi SULT oS ne 
Meacened fon Orne. 11. 5.6052 <2 ones --- : § Beast ha Sle ._.. 1-47 
Promoted to longevity grade B___-_-_---- ps ae eeee ee _._ 11-41-49 
Promoted to Clerk-in-Charge grade A__----____----_-------_--_--_-_- 1-16-50 


 OO te II I Fenn ooo ict eeem 7-1-52 











138 DECISIONS OF THE COMPTROLLER GENERAL [34 


In decision of October 13, 1953, B-116461, 33 Comp. Gen. 167, this 
Office held that a postal employee, who on the date of approval of 
Public Law 500 was occupying temporarily a supervisory position, 
was entitled upon restoration to his former (nonsupervisory) posi- 
tion to the promotion credit authorized under section 2 of that act. 
The question now raised is whether the rule stated in that decision 
would apply in cases where the promotion to the supervisory position 
prior to May 3, 1950, was upon a permanent basis. 


Section 2 of the act of May 3, 1950, is as follows: 

Employees on the rolls on the date of enactment of this Act, who are in the 
highest automatic grade of their position or who are in additional grades, shall 
retain promotion credit under the provisions of section 2 (e) of the Act of October 
28, 1949 (Public Law 428, Eighty-first Congress), and under those provisions 
of the Act of July 6, 1945 (Public Law 134, Seventy-ninth Congress), which are 


repealed by section 4 of this Act to the same extent as though such provisions 
had remained in effect, * * * 


The quoted section applies only to “Employees on the rolls on the 
date of enactment of this Act, who are in the highest automatic grade 
of their position or who are in additional grades.” Since on the date 
of enactment of Public Law 500 the employee in the example set out 
in the letter had been permanently appointed to a position for which 
there had been prescribed a single salary rate and for which there had 
been established no additional grades for meritorious service, it is 
apparent he had no “promotion credit” prior to enactment of Public 
Law 500 which was subject to the savings provisions of section 2 of 
that act. 

The present situation is distinguishable from that considered in 
the decision of October 13, 1953, in that there the employees were 
serving in supervisory positions for temporary periods only. In that 
case it was the understanding of both the Post Office Department and 
the employees that their tenure in the supervisory positions would con- 
tinue only until the return from military service of the supervisory 
employees they had replaced or until the military units in which they 
were working were closed. The post office urged that the promotions 
considered in that decision were in substance temporary and were 
analogous to the detailing of employees to a particular position to 
perform a particular temporary task. The decision of October 13, 
1953, while recognizing that the situations covered therein were not 
within the literal language of the savings provisions of section 2 of 
Public Law 500, concluded that they did fall within the spirit of such 
provisions. However, the present case involving employees perma- 
nently occupying supervisory positions on the date of enactment of 
Public Law 500 reasonably cannot be regarded as within the rationale 
of the decision of October 13, 1953. 

Accordingly, I am required to conclude that the employee in the 
example here cited, as well as other employees similarly situated, had 
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no “promotion credit” toward additional grades in the position he 
was permanently occupying prior to enactment of Public Law 500, 
because in fact no additional grades had been established for that posi- 
tion. Hence, the question posed, “whether 39 U. S. C. 889 applies to 
employee ‘A’ and other employees similarly situated,” must be an- 
swered in the negative. 


[B-121024] 
Travel by Privately Owned Automobile—Parking Fees 


Employees who use their privately owned automobiles for the performance of 
official business within their posts of duty, in lieu of using taxicabs the cost of 
which is reimbursable under present administrative procedure, may not be 
reimbursed cost of parking on privately owned parking lots on an actual expense 
basis even though the cost to the Government would be less than the cost of 
taxicab fare. 


Section 4 of the Travel Expense Act of 1949 authorizes the allowance of mileage 
to employees for the use of their privately owned automobiles in the performance 
of official travel on a commuted basis and precludes any additional allowance 
on an actual expense basis, except for certain specifically named tolls, so that 
employees who are authorized to use their personally owned cars are required 
to assume all other expenses of operation, including but not limited to parking 
fees, and irrespective of whether or not mileage is authorized. 


An employee may not be reimbursed fees paid for parking personally owned 
automobile on a parking lot when used in the performance of official business, 
even though mileage is not authorized. 

Acting Comptroller General Weitzel to Director, United States 
Information Agency, September 24, 1954: 


Reference is made to letter of August 9, 1954, from the Acting 
Director, requesting a decision whether, in view of the facts herein- 
after set forth, there may be approved as advantageous to the Gov- 
ernment reimbursement for parking fees paid by officers and em- 
ployees of the United States Information Agency for parking their 
privately owned automobiles incident to performance of official busi- 
ness within their posts of duty. 

The Acting Director states that because of the widely separated 
offices of the Agency its officers and employees frequently are required 
to travel several miles between offices in transacting official business 
and that under the procedure now in effect in the Agency reimburse- 
ment for taxicab fares is approved in such cases as advantageous to 
the Government. It is stated further that in certain cases it has 
been found most practical, because of the additional savings in time 
and more expeditious transaction of business, to authorize the use of 
privately owned automobiles. When this is done it becomes neces- 
sary (in the absence of free parking facilities) for the employees to 
use parking lots. It is stated that, if mileage and parking fees were 
reimbursed in these cases, the cost to the Government would be less 
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than if taxicabs were used. In the event both mileage and parking 
fees may not be reimbursed, it is proposed to reimburse the officers 
and employees for parking fees on an actual expense basis, if legally 
permissable, when the cost would be less than the cost of taxicab 
fare. 

Also, it is related that in still other cases officers and employees 
are ordered to report at the opening hour of business to an office 
other than their regular office and that those who regularly drive 
their cars to work are required to use parking lots while performing 
official business in the event no free parking is available. In these 
cases, it is proposed to pay a parking fee—“not in excess of taxi fare 
between the place the official business is performed and the employee’s 
regular office” under the provisions of the Travel Expense Act of 
1949, 63 Stat. 166. 

While it is not so stated, it is assumed that the parking lots referred 
to are privately owned, and this decision is rendered upon that basis. 

Section 4 of the Travel Expense Act of 1949, 63 Stat. 166, under 
which the allowance of mileage to an officer or an employee for the 
use of a privately owned automobile on official travel is authorized, 
is a commutation of the expense of operating the automobile and 
precludes any additional allowance on an actual expense basis other 
than “the actual cost of ferry fares, and bridge, road, and tunnel 
tolls.” Hence, when an officer or employee receives reimbursement 
on a mileage basis for the use of a privately owned automobile he is 
required to assume all other expenses of operating said car, includ- 
ing but not limited to parking fees. Accordingly, in the situation 
presented, officers and employees of your Agency may not be reim- 
bursed on a mileage basis and, also, for parking fees. See 32 Comp. 
Gen. 74. 

Concerning the reimbursement of parking fees in the circumstances 
presented, and where mileage is not administratively authorized, I 
am of the opinion that under existing law and regulations the pay- 
ment thereof is not authorized. 

Your submission is answered accordingly. 


[B-116238] 


Leases—Rent—Reductions Based on Improvements 


Under lease which provides that rent will be determined by amount spent for 
alterations and improvements, the lessor may not include as cost of alterations 
and improvements amounts for mortgage interest which has not actually been 
paid and for “supervisory service” which was performed by the lessor’s repre- 
sentative as part of his regular and required duties and not in the capacity of a 
general contractor. 
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Acting Comptroller General Weitzel to Lyne, Woodworth and 
Evarts, Esquires, September 27, 1954: 


Reference is made to your letter of May 26, 1954, protesting the 
action taken in settlement of March 17, 1954, which disallowed $8,- 
466.64 of the amount claimed by your client, the Pacific Warehouse 
Trust, as the balance of rent due for the period May 1, 1951 through 
February 28, 1953, for the building located at 130 Auckland Street, 
Dorchester, Massachusetts, occupied under lease GS-01B-300, dated 
February 15, 1951, as renewed. 

Paragraph 7 of the lease obligates the Government to pay the lessor 
$99,500 per annum subject to certain adjustments for taxes and subject 
to a further provision to the effect that if the lessor “spends less than 
$123,555.00 in alterations and improvements, the annual rental shall 
be abated by at least one-fifth of any difference.” 

Pursuant to the foregoing provision the lessor submitted an itemized 
statement showing alterations and improvements totaling $128,290.74. 
The Regional Comptroller in difference statement dated March 11, 
1952, disallowed items totaling $26,303.99 from the lessor’s itemized 
cost statement leaving a balance of administratively approved expendi- 
tures totaling $101,986.75, which disallowance was made with the con- 
currence of the contracting officer. The lessor was furnished with an 
itemized statement of the disallowed items under date of March 11, 
1952. Thereafter, items totaling $916.71 of the disallowed items were 
verified and approved by the administrative Regional Comptroller. 
On such basis, under the formula stipulated in paragraph 7 of the 
lease, the Government’s liability for rent was computed at the per 
annum rate of $85,569.69 and the settlement of March 17, 1954, was 
made on that basis, resulting in an allowance of $336.16 for rent for 
the claim period and a disallowance of $8,466.64. 

You assert that if the interest item aggregating $14,205.47 and the 
item of $6,000 for supervision had been regarded as proper items to be 
considered in constructing the rent there would be no question of an 
abatement of the rent. In that connection you urge in effect that it 
is clear from the negotiations and understanding of the parties prior 
to the execution of the lease that they intended that these two items 
were to be included as part of the costs of alterations for the purpose 
of constructing the rent. For these reasons you express the view that 
the last sentence of paragraph 7 should be amended to include these two 
items as part of the costs of alterations and improvements together 
with the cost of maintenance of the building duying construction and 
legal expense. 

Insofar as concerns the amendment of paragraph 7 of the lease as 
proposed in your letter the contracting officer in a supplemental state- 
ment dated August 6, 1954, furnished at the request of this Office, 
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adhered to his original determination to the effect that the items for 
interest and supervision are not properly fer consideration as altera- 
tions and improvements within the meaning of paragraph 7 of the 
lease. With respect to the $6,000 item for supervisory service asserted 
to have been performed by Mr. Barrows (Lessor-Trustee) in lieu of 
hiring a general contractor, there is nothing in either of the two bids 
submitted by the owners of the building indicating that such a charge 
would be included as part of the alteration and improvement costs nor 
is there anything in the record establishing any agreement between the 
contracting parties to that effect. In commenting on that item the 
negotiating officer has stated that, while it was known before the execu- 
tion of the lease that Mr. Barrows was to act as the general contractor, 
the matter of a fee was not discussed with him. With respect to this 
phase of the matter the Regional Comptroller states that all evidence 
examined is to the effect that Mr. Barrows rendered supervisory serv- 
ices only which were part of his regular and required duties and re- 
sponsibilities as lessor-trustee as defined in the trust agreement; that 
no evidence was produced establishing that he performed or rendered 
service as an individual in the capacity of general contractor; that he 
had rio employee organization and carried no insurance; that he in- 
curred no expense or liability of any nature; that he made no alteration 
job disbursements; and that all four contractors and suppliers acted as 
prime contractors and were paid directly by the trust. For the above 
reasons the $6,000 item properly may not be regarded as a part of the 
alteration and improvement costs within the meaning of paragraph 7 
of the lease. 

With respect to the interest item of $14,205.47, the record clearly 
shows, as indicated in your letter, that during the original negotiations 
it was understood and agreed by the negotiating parties that interest 
on the mortgage loan for the purpose of financing the alterations and 
improvements would be included as part of the costs thereof for the 
purpose of constructing the rent. However, the administrative 
Regional Comptroller in disapproving the interest item states as 
follows: 


This charge as claimed represents an anticipated expenditure that may or 
may not be made during the period April 9, 1951-April 8, 1956. As of December 
14, 1951 an examination of the lessor’s books, records and/or cancelled checks 
disclosed no payments of interest applicable to this mortgage. As presently 
constituted this claim in the amount of $14,205.47 cannot be verified or supported 
as an expenditure. The charge is conjecturable; lacks finality; and subject to 
the whim or decision of the present or a future lessor trustee. 


Accordingly on the present record the interest item of $14,205.47 
properly may not be regarded as part of the alteration and improve- 
ment costs within the meaning of paragraph 7 of the lease. 

For the reasons stated above there is no proper basis for amending 
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paragraph 7 of the lease as proposed in your letter nor for allowance of 
any additional amount. 


Accordingly, the settlement of March 17, 1954, is sustained. 


[B-120952] 


Contracts—Default—Liability for Excess Costs—Assignee 
v. Sureties 


While the performance bond sureties of a defaulting contractor are under 
obligation to pay any excess completion costs incurred by the Government, they 
are not required to complete the contract work for purposes of enabling the as- 
signee of the contractor to be paid retained percentages and unpaid progress 
payments which were earned by the contractor prior to default. 


Acting Comptroller General Weitzel to the National City Bank of 
Evansville, September 27, 1954: 


Reference is made to your letter of August 7, 1954, regarding your 
rights as assignee under contracts Nos. NOy-74886, NOy-75695, and 
NOy-74835 between Regent Contracting Company or Regent Con- 
tracting Company, Inc., and the Navy Department. 

All three of the contracts mentioned have been terminated by the 
Navy Department because of the contractor’s default after partial per- 
formance. Performance and payment bonds were furnished under 
each of the contracts at the time of their execution and shortly there- 
after all moneys due under each contract were assigned to you. By 
reason of the contractor’s partial performance certain amounts were 
earned by it under each contract and were paid either to you or the 
contractor. However, the contracts provided for retention by the 
Navy Department of a percentage of such progress payments until 
completion of the contract work. Your claim is for these retained 
percentages in the aggregate amount of $115,375.94, plus the last 
monthly progress payment of approximately $40,000 earned by the con- 
tractor under contract No. NOy-74886 but npaid prior to termination. 

The penalty of the performance bond under each of the contracts 
is allegedly in excess of the amount necessary to complete the contract 
work, and it is your position that the three contracts should be com- 
pleted by the performance bond sureties so that all unpaid contract 
balances in the hands of the Government may be paid to you as as- 
signee under the contracts. The contracts all provide, in Article 25 
thereof, that upon termination for default the Government has the 
right to complete the work and upon completion, 

* * * if the cost of such completion, plus all payments otherwise made to the 


contractor, exceeds the contract price, the excess cost shall be charged to the 


vontractor and the contractor or his surety, if any, shall pay such amount to 
the Government upon demand. 


You are advised that under the terms of the performance bonds there 
is no obligation on the part of the sureties to complete the contract 
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work; the sureties’ obligation under such bonds is only to pay any 
excess completion costs incurred by the Government. The Navy 
Department has advised that the sureties have refused to complete the 
work and that completion of the work under each contract by a 
replacing contractor will cost more than the contract balance remain- 
ing in the hands of the Government. If, as you request, some or all of 
these contract balances were paid to you instead of being applied in 
reduction of the compietion costs, the performance bond sureties 
would be released from liability for excess completion costs to that 
extent. 

A situation very similar to that in the instant matter was involved 
in the case of Modern Industrial Bank v. United States, 101 C. Cls. 
808. In discussing that decision in a similar later case the Court of 
Claims said (Hardin County Savings Bank v. United States, 106 
C. Cls. 577, 596; 65 F. Supp. 1017) : 

The Industrial Bank claimed, as plaintiff Hardin County Savings Bank here 
claims, that as assignee of all amounts payable under the contract it was entitled 
under such assignment and the Assignment of Claims Act of 1940 to be repaid 
the amount of its loans out of the contract price; that the Government should 
have looked to the surety on the contractor’s bond for the cost of completion; 
that the bank’s rights as assignee were superior to those of the surety and that 
the Government did not have the right to use the amount of the contract price 
earned by the contractor and remaining unpaid upon the contractor’s default in 
such a way as to cause such fund to enure to the benefit of the surety. In denying 
this claim we held that the Bank, as assignee, acquired no greater rights in 
respect of amounts due under the contract than its assignor, the contractor, had 
and that the right of the assignee to demand payment by the Government of an 
amount due from it for work performed under the contract was subject to 
performance by the contractor of his contractual obligations. 

The decision in the Modern Industrial Bank case is applicable on the facts of 
the case at bar and the surety, Massachusetts Bonding and Insurance Co., having 
stepped in and completed the contract work upon default of the original con- 
tractor, is entitled, as against the plaintiff Hardin County Savings Bank, as 
assignee of the contractor, to recover the balance due from the Government 
under the contract for performance of the work called for thereby. Since the 
Government might have used and applied the earned as well as the unearned 
portion of the contract price toward completion, the surety having completed the 
work called for by the contract is entitled to the balance of the contract price due. 
See also Rhode Island Discount Company v. United States, 118 C. Cls. 
262, 94 F. Supp. 669. 

I am not unmindful of the fact that a subrogation or subordination 
agreement allegedly was entered into between you and the sureties 
under contract No. NOy-74886. However, it is understood that the 
sureties now question the validity of this agreement. In such cir- 
cumstances, I am sure you will realize that this Office could not assume 
the risk of authorizing payment to you of Government funds on the 
basis of an agreement of questioned validity. 

Accordingly, you are advised that your claim to the contract 
balances is denied to the extent that such balances are necessary to 
defray excess completion costs. 
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[B-120993] 


Appropriations—Reimbursement—Refunds of Contract 
Payments 


Under a contract for overhauling aircraft engines which guaranteed a minimum 
number of flight hours for the overhauled engines and provided for refunds or 
credits computed on the number of hours the engines failed to function within 
the guaranty period, refunds represent an adjustment in the contract price and 
may be deposited to the credit of the appropriation current at time received only 
when original payment for the work was made from such appropriation. 


Refunds accruing to the Government from contractor who performed original 
overhaul of aircraft engines and, when engines failed to function, performed a 
second overhaul under contract which guaranteed the performance of the engines 
and provided for refunds or credits computed on the number of hours the engines 
failed to function within the guaranty period, may be applied as a credit on any 
amount due contractor on other bills, if the bills for the services would otherwise 
be for credit and chargeable against the same appropriation. Cf. 27 Comp. 
Gen, 384. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
September 27, 1954: 


Reference is made to your letter dated August 10, 1954, enclosing 
for consideration and reply a memorandum dated July 30, 1954, of 
the Acting Administrator of Civil Aeronautics posing certain ques- 
tions with respect to the handling of refunds and credits received 
under contracts for the overhaul of aircraft engines. 

It is stated in the memorandum that one of the functions of the 
Aeronautical Center at Oklahoma City, Oklahoma, is to contract for 
and supervise the overhaul of aircraft engines and components for 
Civil Aeronautics Administration aircraft, and that a typical engine 
overhaul contract contains a guarantee-warranty clause, the pertinent 
portion of which reads as follows: 


Guarantee-Warranty: The Civil Aeronautics Administration expects, based 
upon the age and past operating experience of each engine to be overhauled 
under this Contract, to obtain from 800 to 1,000 flight-hours of satisfactory 
operation from each engine. 

By award of this contract, the Contractor guarantees a minimum of 500 flight- 
hours use for each engine prior to the necessity of removing such engine from 
the aircraft by reason of malfunctioning. In the event it is necessary to remove 
the engine from the aircraft prior to the expiration of 500 flight-hours as a 
result of malfunctioning not caused by improper operation on the part of the 
Civil Aeronautics Administration, the Contractor shall reimburse or credit the 
account of the Civil Aeronautics Administration at the rate set forth below for 
each of the unused hours of the guarantee time. (The rate per hour so specified 
below is based on average overhaul cost of the engine of the type specified ; plus 
transportation cost to and from the Contractor’s overhaul station and plus the 
cost of installing the engine in an aircraft and its removal therefrom.) 


Designation of Engine Penalty per Unused Flight Hour 
RN tn acetate end i ed aici a ca $2. 50 
ae IN i i ens entinpnns macnn apnoea emesis teeta es ti $5. 50 
ait aipcinsemint one im mei atanin anes midk monies aetna eee ein $8. 50 


The engines overhauled or re-overhauled, it is stated, are placed 
in stock for later use in aircraft other than the ones from which they 
were removed. and malfunctioning of an engine might not be dis- 
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covered for several months, sometimes the next fiscal year, after the 
completion of the overhaul. Since refunds and credits received under 
the guarantee-warranty clause represent the estimated value of the 
remaining service due the Administration under the contract, the posi- 
tion is advanced that they be handled somewhat in the manner of 
replacement contracts, or as liquidated damages, and for credit to the 
appropriation, rather than for deposit into the Treasury as miscel- 
laneous receipts under the requirement of Section 3617 of the Revised 
Statutes, 31 U.S. C. 484. 

The specific questions presented by the Administration are as 
follows: 

1. May the CAA redeposit to the credit of the current appropriation funds 
received from engine overhaul contractors for malfunctioning of overhauled 
engines prior to expiration of the guarantee period, regardless of whether pay- 
ment was originally made from the current appropriation? 

2. If the reply to question 1 is in the negative, may funds received be re- 
deposited to the current appropriation if the original payment was made from 
that appropriation? 

3. If the same overhaul contractor performs the second overhaul after failure 


of an engine to perform as guaranteed, may the credit be applied on other bills 
of his against the CAA? 


Under the instant contract provision the contractor agrees that in 
the event 500 hours service is not provided by an overhauled engine, 
reimbursement or credit will be given at a prescribed rate for each 
unused hour. The amount of such reimbursements or credits repre- 
sents the estimated value of the remaining service and therefore may 
reasonably be considered as an adjustment in the contract price. Cf. 
27 Comp. Gen. 384. While credit to an appropriation other than that 
originally charged with the contract work would amount to an aug- 
mentation thereof, credit may properly be made to the appropriation 
originally charged under the contract. In the event such appropria- 
tion has lapsed, the refunds should be deposited in the miscellaneous 
reecipt account “3590 Repayments, Lapsed Appropriations.” 

In line with the foregoing Question No. 1 is answered in the nega- 
tive; Question No. 2 in the affirmative; and Question No. 3 in the 
affirmative in those instances when the refund and the bill for services 
would otherwise be for credit to and chargeable against the same 
appropriation. 


[B-120144] 


Pay—Drill—Organized Reserve Corps—Evidence Require- 
ments for Payment 


Certificates attached to Organized Reserve Corps supplemental payrolls as to 
an officer’s attendance at certain scheduled assemblies which are dated many 
months after the periods of service involved and which do not show whether they 
were based upon contemporaneous records of performance of duty or whether 
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they were based on memory or information obtained from other sources may not 
be accepted as sufficient to establish definitely that the duty indicated actually 
_ oe so as to authorize the payment of inactive duty training assem- 
Acting Comptroller General Weitzel to Lieutenant Colonel N. B. 
Branch, Department of the Army, September 28, 1954: 

By first endorsement dated May 17, 1954, the Chief of Finance 
forwarded to this Office your letter of Aprii 1, 1954, submitting for 
advance decision two supplemental payrolls stated in favor of First 
Lieutenant Charles F. Jones, 2118th ARASU Station Complement, 
Fort Campbell, Kentucky (Akron Detachment), for inactive duty 
training assembly pay for the periods November 1, 1952, to January 
21, 1953, and February 1 to April 30, 1953. 

In support of the claim there were attached to the supplemental 
payrolls of copy of Special Orders No. 38, Headquarters Ohio Mili- 
tary District, dated February 20, 1953, paragraph 57 being to the 
effect that verbal orders of the commanding officer issued under exi- 
gencies which prevented the issuance of written orders in advance 
were thereby confirmed and made a matter of record. It is indicated 
that the verbal orders assigned the officer to the station submitting the 
payroll effective January 1, 1953. By Special Orders No. 48, Head- 
quarters Ohio Military District, dated March 9, 1953, the effective 
date of that assignment was changed from January 1, 1953, to No- 
vember 6, 1952. Also attached to the supplemental payrolls are 
certificates by a commanding officer that the claimant attended sched- 
uled assemblies with the 2118th ARASU Station Complement on cer- 
tain indicated dates between November 6, 1952, and February 12, 
1953. 

The certificates as to the officer’s attendance at scheduled assemblies 
are dated December 10, 1953, many months after the periods of serv- 
ice involved and there is no showing as to the factual basis on which 
these certificates were issued. That is to say, there is no showing 
whether they were based upon contemporaneous records of perform- 
ance of duty or whether they were based on memory or information 
ebtained from other sources. In these circumstances, the certificates 
may not be accepted as sufficient to establish definitely that the duty 
obtained from other sources. In these circumstances, the certificates 
on the basis of the present record and in the absence of the submission 
of evidence of a record of the performance of such duty made contem- 
poraneously with the duty, payment is not authorized. 

The payrolls will be retained in this Office. 
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[B-120956] 


General Accounting Office—Debt Collection Matters—Un- 
collectible Judgments 


Uncollectible debts which administrative agencies are authorized to remove 
from their accounting records under paragraph 5 of General Regulations No. 120, 
Revised May 18, 1954, include debts which were forwarded directly to the Depart- 
ment of Justice for collection pursuant to specific statutory authority and estab- 
lished procedures, and which were reduced to judgment by that department, 
but which judgments have proved to be uncollectible. 


Acting Comptroller General Weitzel to the Secretary of Agriculture, 
September 28, 1954: 


Reference is made to letter of July 29, 1954, from the Administra- 
tive Assistant Secretary, Department of Agriculture, requesting to be 
advised whether paragraph 5 of General Regulations No. 120, Revised 
May 18, 1954, 33 Comp. Gen. 669, which authorizes administrative 
agencies to remove from their accounting records debts which are 
determined by them to be uncollectible, includes debts as to which 
judgments have been obtained by the Department of Justice but 
which have proven to be uncollectible. 

It is understood from information obtained informally that the 
judgments result from defaults in loans made or insured by your 
Department which debts are forwarded directly to the Department of 
Justice for collection action pursuant to specific statutory authority 
and established procedures and that although judgments have been 
obtained, they have been returned upon execution unsatisfied and their 
uncollectibility otherwise has been established. 

Since in such cases all reasonable collection efforts have been ex- 
hausted, no useful purpose would be served by further accounting 
control thereof by your Department. Accordingly, such uncollectible 
judgments may be considered within the purview of the regulation 
and removed from the accounting records of your Department. Also, 
since all reasonable collection action in such cases will have been taken 
at such point, and further active steps by this Office to effect collection 
would not appear warranted, the uncollectible judgments need not be 
reported to this Office. See paragraph 3b of General Regulations 120. 
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[B-121443] 


Railroad Unemployment Insurance Act—Vested Rights as 
Affected by Amendment to Act 

While section 303 of the act of August 31, 1954, which amended the Railroad 
Unemployment Insurance Act by raising from $300 to $400 the amount of base- 
year compensation an individual must have had in order to qualify for benefits 
under the act, was effective July 1, 1954, it cannot affect rights vested and, 
therefore, no recovery action is required with respect to benefit payments made 
prior to August 31, 1954, to individuals who had a base-year compensation 
of as much as $300 but less than $400. 

Acting Comptroller General Weitzel to the Chairman, Railroad Re- 
tirement Board, October 1, 1954: 


Reference is made to letter received here on September 15, 1954, 
from the Chief Executive Officer of your Board, in which he requests 
to be advised whether, in the circumstances set forth therein, certain 
payments made under the Railroad Unemployment Insurance Act 
must be recovered. 

It is explained that prior to amendment of the Railroad Unemploy- 
ment Insurance Act (45 U. S. C. 351-367) by Public Law 746, ap- 
proved August 31, 1954, 68 Stat. 1038, an individual must have had 
base year compensation of $300 or more in order to be qualified for 
benefits under the act. A benefit year begins on July 1 and ends on 
June 30 of the following year, and the base year is the calendar year 
immediately preceding the benefit year. Public Law 746 raised such 
qualifying amount to $400, effective July 1, 1954. The payments in 
question are those benefits paid prior to August 31, 1954, for days 
in the benefit year beginning July 1, 1954, to individuals who had 
base-year compensation of as much as $300 but less than $400. The 
letter states that it is estimated that there are from 800 to 1,000 such 
cases involving payments of from $30,000 to $50,000. 

It is noted that, at the time the payments were made, the law in 
effect not only permitted but required that they be made. 45 U.S.C. 
352(b). The payments had become due and the right to such pay- 
ments had vested in the beneficiaries. See McLeod v. Fernandes, 
101 F. 2d 20; and Freeman v. Railroad Retirement Board, 192 F. 2d 
51. Insofar as these beneficiaries are concerned, Public Law 746, 
in effect, repealed that provision of the Railroad Unemployment 
Insurance Act which entitled them to unemployment benefits, In 
this connection, the law appears to be well-established that any right 
conferred by statute may be taken away by statute before it becomes 
vested, but after a right has vested repeal of the statute which created 
the right cannot affect such right. 16 C. J. S. Constitutional Law 
§ 223. See also United States v. Kendall, 263 F. 126, wherein, quoting 
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from the syllabus, it is stated that “Repealing statutes are not to be 
construed as affecting vested rights.” 

In view of the foregoing, no recovery action is required with respect 
to the payments made prior to August 31, 1954, which were authorized 
under the law in effect immediately prior to that date. 


[B-121570J 


Bids—Acceptance or Rejection—Late Bids 


A bid for a contract to supply milk and dairy products to a naval installation, 
which was delivered by the bidder three minutes late to the officer in charge of 
opening the bids but prior to the opening of any of the bids and after it was 
first taken to the place where bids were normally deposited, may be considered 
for award. 


Acting Comptroller General Weitzel to the Secretary of the Navy, 
October 1, 1954: 

I have your letter of September 23, 1954, with enclosures, with re- 
spect to a protest by Whiting Milk Company against consideration 
of the bid of the New London and Mohegan Dairies Corporation sub- 
mitted in response to invitation for bids No. IF B-129-8-55 issued by 
the U. S. Naval Submarine Base, New London, Connecticut. 

The invitation provides that bids would be received “at the above 
office” until 10:00 a. m., Daylight Saving Time, September 15, 1954. 
The record discloses that the bid of New London and Mohegan Dairies 
Corporation was hand-carried by Mr. Harry Goldstein; that it was 
necessary for Mr. Goldstein to obtain a pass from the Security Office 
at the Base before proceeding to the Supply Office; and that the bid 
was delivered to the officer opening the bids three minutes after the 
time set for the opening but prior to the actual opening of any bids. 

The evidence of record as to the delay of Mr. Goldstein at the Se- 
curity Office is not in complete agreement but tends to support the 
allegation that there was an extraordinary delay caused by Govern- 
ment personnel. After securing a pass from the Security Office, 
Mr. Goldstein proceeded to the Issue Control counter on the fourth 
floor of the Supply Office where bids are normally deposited and gave 
the bid to the clerk who stamped the envelope and gave it back to him 
advising that the opening was going to take place in the conference 
room on the third floor. The clerk states that the time was approxi- 
mately 10:00 a.m. Mr. Goldstein then proceeded to the third floor 
conference room and handed the bid to the officer in charge of the 
opening. The time of such delivery is fixed at 10:03 a. m. or three 
minutes after the time set for the opening. The officer in charge of 
the opening states that since at that time, no business had been con- 
ducted and none of the bids had been opened, the bid was accepted. 
After the opening, and when it was disclosed that the bid was low, the 
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representative of Whiting Milk Company whose bid was second low 
protested consideration of the low bid on the grounds that it was not 
received until after the time set for the opening. 

It is the responsibility of the bidders to see that their bids reach 
the designated office before the time fixed for the opening of the bids. 
The purpose of such requirement is to give all bidders an equal oppor- 
tunity, to prevent fraud, and to preserve the integrity of the competi- 
tive bid system. 

In the instant case, the bid was delivered to the officer in charge of 
the opening of the bids on the third floor only three minutes late and 
prior to the actual opening of any of the bids. But the bid had already 
been delivered to the room usually set aside on the fourth floor for 
receiving bids. In the circumstances, you are advised that the bid of 
the New London and Mohegan Dairies Corporation properly may be 
considered for award. 

The papers, with the exception of the statement of the Commanding 
Officer, U. S. Naval Submarine Base, New London, Connecticut, 
dated September 17, 1954, submitted with your letter, are returned. 


[B-121144] 


Retired Pay—Annuity Deductions—Pay Changes——-Member 
Not In Receipt of Retired Pay to Which Legally Entitled 

In the case of a retired Naval Reserve officer who, at the time an election was 
made to receive reduced retired pay under the survivorship annuity provisions 
of the Uniformed Services Contingency Option Act of 1953, was not in receipt 
of retired pay at the rate to which he was legally entitled and subsequently 
received, the rate of retired pay to which the reduction should be applied is 
the rate to which the officer was legally entitled at the time the election was 
made, and 33 Comp. Gen. 491, which holds that a decrease or increase in retired 
pay after an election under the act does not affect any change in the rate of 
reduction, is not for application. 

Acting Comptroller General Weitzel to Lieutenant Commander D. 


M. Carr, Department of the Navy, October 4, 1954: 


The Acting Judge Advocate General of the Navy, by direction of 
the Secretary of the Navy, has forwarded your letter of July 30, 1954, 
requesting a decision in the case of Lieutenant Commander John M. 
Fewell, USNR, Retired, on a question arising under the Uniformed 
Services Contingency Option Act of 1953, 67 Stat. 501, and decision 
of April 19, 1954, B-118480, 33 Comp. Gen. 491. 

It is related that the officer was transferred to the Naval Reserve 
Retired List effective April 1, 1953, under the provisions of 34 U. S. C. 
440i and 440] and was paid retired pay at the rate of $76.40 per month 
on the basis of a total credit of 2,123 points. It appears that if proper 
credit had been given at that time for his inactive service on the 
Honorary Retired List of the Navy prior to July 1, 1949 (see decision 








152 DECISIONS OF THE COMPTROLLER GENERAL [34 


of January 11, 1954, B-115877), his retired pay would have been com- 
puted on the basis of 2,453 points, resulting in payment of retired pay 
at the rate of $88.33 per month, and that such pay was increased to 
that amount in May 1954, apparently retroactively to the effective 
date of his retirement. It is stated further that on April 2, 1954, he 
elected options (1) and (4) under section 4 (a) of the Contingency 
Option Act and that the monthly retired pay he then was receiving 
was reduced by $20.78 a month. 

It was held in the decision of April 19, 1954, that the amount of 
the reduction in retired pay resulting from an election of one or more 
of the options authorized in section 4 (a) of the Contingency Option 
Act, 67 Stat. 502, is for determination on the basis of the retired pay 
of the person concerned at the time of the computation provided in 
section 4 (c) of the act, 67 Stat. 503, and that a subsequent increase 
or decrease in retired pay does not affect any change in the rate of 
reduction. Decision is requested as to whether that decision is appli- 
cable in the present case. 

Paragraph 401c of the regulations for the Uniformed Services Con- 
tingency Option Act of 1953 provides that “An adjustment may be 
made in the reduction of retired pay upon the finding of an admin- 
istrative error or a mistake of fact.” 

It was pointed out in the decision of April 19, 1954, that section 
4 (c) of the Contingency Option Act indicates that it is the retired pay 
to which a person is entitled on the date of election which is to be 
used in making the required computations under that act. Your 
present question does not relate to an increase or decrease in retired 
pay after election. Instead it appears that the reduction in the 
officer’s retired pay, when originally computed, was not computed on 
the retired pay to which he was entitled at the time he made an election 
under the Contingency Option Act. It follows that such computa- 
tion was not correct and the reduction in Commander Fewell’s case 
should be recomputed on the correct rate as though he actually had 
been receiving retirement pay at that rate when his election was made. 

The question submitted is answered accordingly. The additional 
amount required to be deducted for the months of April through 
September 1954 should be withheld from his accruing retired pay. 


[B-121365] 


Indian Affairs—Per Capita Payments From Menominee Tri- 
bal Fund—Set-Off Against Indebtedness Due Government 
by Tribal Member 


In absence of a provision in the act of June 17, 1954, authorizing per capita dis- 
tribution of Menominee tribal funds, which would preclude the Government 
from exercising its right of set-off from funds held in trust for the Indians, 
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funds available for payments by this act may be applied to an unpaid fine imposed 
by a U. S. court against certain individual Indians. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
October 4, 1954: 


Reference is made to letter of September 9, 1954, from the Admin- 
istrative Assistant Secretary of the Interior, requesting a decision 
whether the amount of $1,000 representing a fine imposed on Evelyn 
Frechette, alias Billie Spark, Mrs. John Dillinger, Ann Martin, 
Evelyn Wilson, by a United States District Court may be set off 
against the per capita payment of $1,500 due her pursuant to the act 
of June 17, 1954, Public Law 399, 68 Stat. 250. 

The letter states that your Department was requested by letter of 
August 26, 1953, from the Department of Justice to take appropriate 
action to collect the fine. 

The doubt in the matter apparently arises by reason of the fact 
that the United States is acting in the nature of a trustee with respect 
to the funds from which the $1,500 payment is to be made while the 
debt of Mrs. Frechette is due the United States in its capacity as a 
sovereign rather than as a trustee. 

The question of whether moneys held in trust for Indians could 
be applied against an indebtedness due the United States was con- 
sidered by this Office as far back as 1926. The question there pre- 
sented was whether the pro rata share of annual income of an adult 
Osage Indian authorized to be paid under the act of February 27, 
1925, 43 Stat. 1008, could be used to liquidate outstanding income 
taxes. By decision of April 19, 1926, A-13637, to the Secretary of 
the Treasury—copy to the Secretary of the Interior—it was held 
that there appeared nothing in the act of February 27, 1925, 43 Stat. 
1008, to indicate an intent to deprive the Government of its right to 
withhold from such payments amounts due from the Indian to the 
Government. 

By letter of December 9, 1941, the then Secretary of the Interior, 
citing the 1926 decision, requested decision whether a sufficient amount 
of oil and gas royalties accruing to certain Indians could be withheld 
to satisfy a judgment obtained against them. In decision of January 
3, 1942, B-22470, it was held— 

There would appear to be no reason for not applying to the present case what 
was said in the decision of April 19, 1926, particularly since there is nothing in 
the act of February 27, 1925, precluding the application of moneys payable to 
un Indian thereunder to an indebtedness of the Indian to the United States. * * * 
And, after referring to the case of Choteau v. Burnet, 283 U. S. 691, 
cited in another letter of the Secretary of the Interior, it was stated: 


_ There is nothing in such case warranting the conclusion that such income might 


not be applied to an indebtedness owing to the United States by an Indian other- 
wise entitled to receive the income. 
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There is nothing in the act of June 17, 1954, Public Law 399, 83d 
Congress, authorizing the $1,500 per capita payments to members of 
the Menominee Indian Tribe which would preclude the Government 
from exercising its right of set-off to liquidate an indebtedness of a 
member of the tribe to the United States. Hence, there appears no 
reason for not applying to the present case what was held in the 1926 
and 1942 decisions, hereinbefore discussed. 

Accordingly, in answer to your specific question, you are advised 
that your Department properly may pay the fine involved from the 
funds now available for the payment of the $1,500 to which Evelyn 
Frechette is presently entitled under section 5 of the act of June 17, 
1954, 68 Stat. 251. 


[B-121174] 


Station Per Diem Allowance—Military, Naval, Ete., Person- 
nel—Foreign Duty Stations—Availability of Government 
Quarters; Regulations—Administrative—Effective Date 
Prior to enactment of section 303 of the Career Compensation Act of 1949 and 
the issuance of regulations pursuant thereto, the right of military personnel to 
the quarters portion of station per diem allowances for overseas duty was based 
on non-availability of Government quarters to the person concerned and, there- 
fore, Army enlisted men whose dependents resided with them in Trieste, where 
bachelor quarters but no family quarters were available, may not be paid such 
allowances for any period prior to date the regulations were issued. 

Acting Comptroller General Weitzel to Morris W. Donaldson, Octo- 


ber 5, 1954: 


Further reference is made to your letter of July 3, 1954, in effect 
requesting review of settlement dated April 29, 1954, which disallowed 
your claim for station quarters per diem while you were serving as a 
master sergeant, Regular Army, in the Free Territory of Trieste dur- 
ing the period June 27, 1949, to March 31, 1951. 

Your claim is on the basis that your dependents resided with you 
in Trieste during the period of your claim and that Government 
quarters were not available. Letter Order No. 3-126, March 31, 1951, 
Headquarters, Trieste United States Troops, APO 209, U. S. Army, 
states that you were authorized station per diem allowance for quar- 
ters during that period, and the record shows that you were paid a 
basic allowance for quarters at that time. First endorsement of De- 
cember 22, 1952, same headquarters, states that Government quarters 
were available at Trieste for all enlisted men without dependents. 

Prior to enactment of section 303 (b) of the Career Compensation 
Act of 1949, 63 Stat. 813, 814, the right of military personnel to the 
quarters portion of the station per diem allowance for overseas duty 
was based on nonavailability of Government quarters to the person 
concerned, without regard to whether family quarters were available 
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for his dependents. Consequently, availability of bachelor quarters 
was sufficient to bar payment of the quarters per diem. 31 Comp. Gen. 
399. Section 303 (b) permitted consideration of all elements of cost 
of living to members “and their dependents” in fixing the rates of per 
diem payable for duty in foreign countries. The first regulations 
which purported to consider the cost of living of dependents of Army 
personnel were issued under date of June 30, 1950, and they amended 
paragraph 2e of Special Regulations 35-3080-1 to provide that, for 
personnel in a nontravel status whose dependents are residing in the 
vicinity of their permanent stations, the term “Government quarters” 
shall include any Government quarters adequate for assignment to 
military members together with their dependents or Government quar- 
ters of any type which are in fact occupied by the military members 
together with their dependents. Paragraph 4a of such regulations as 
amended June 30, 1950, provided that enlisted men who were receiving 
an allowance for quarters under section 302 of the Career Compensa- 
tion Act of 1949, 63 Stat. 812, “shall be entitled in addition thereto, to 
the quarters portion of the station per diem allowance provided for 
officers.” The station quarters rate then prescribed for officers on duty 
in Trieste was $1 per day. (See section II, Special Regulations 35- 
3080-1.) 

While the cited regulations were stated to be effective as of October 
1, 1949, section 303 (h) of the 1949 act, 63 Stat. 815, which provided 
for the promulgation of regulations to implement the different provi- 
sions of said section 303, stipulated that “no provisions of this section 
shall become effective until such regulations have been issued.” Since 
the provisions of law on which the June 30, 1950, regulations were 
based did not become effective until such regulations were promul- 
gated, the regulations themselves could not take effect at an earlier 
date and no right to station quarters per diem accrued to you for the 
period prior to June 30, 1950, as a result of the issuance of such 
regulations. 

In view of the fact that Government quarters were available for you 
personally for the period prior to June 30, 1950, there is no authority 
for the payment of station quarters per diem for that period. However, 
you are entitled to such allowance for the period June 30, 1950, to 
March 31, 1951, at the rate of $1 per day and a settlement allowing the 
amount due on that basis will issue in due course. 


[B-83840] 


Disability Retirement Pay—Service Credits—Disability De- 
termination Subsequent to Active Duty Release 


A Coast Guard Reserve officer who was released from active duty without pay 
for physical disability and who, as the result of the approved findings of a review 
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board established pursuant to section 302 (a) of the Servicemen’s Readjustment 
Act of 1944, as amended, was subsequently granted disability retirement pay 
retroactive to date of release may not be credited with any inactive service after 
the date of release from active duty in determining the active duty pay upon which 
his retirement pay is to be based. 

Acting Comptroller General Weitzel to Lieutenant Everett Frooks, 


October 6, 1954: 


Reference is made to letter of August 16, 1954, written on your be- 
half by Mr. Maxwell H. Goldstein, Attorney at Law, requesting a 
review of settlement dated May 7, 1954, allowing $6,570 on your claim 
for retroactive retirement pay for the period from December 16, 1944, 
to April 30, 1948, inclusive. 

The computation of the amount allowed was based on the rates of 
pay prescribed by the statutes in effect during the period December 
16, 1944, to April 30, 1948, inclusive. See section 1, Pay Readjust- 
ment Act of 1942, 56 Stat. 359, as amended effective July 1, 1946, by 
section 4 of the act of June 29, 1946, 60 Stat. 345, 37 U. S. C. 101, 1946 
ed. Thus, your retroactive retirement pay was computed on the basis 
of 75 per centum of the base pay of a lieutenant as follows: at the 
rate of $150 per month (75 per centum of $200) for the period Decem- 
ber 16, 1944, to June 30, 1946, inclusive, $2,775; and at the rate of 
$172.50 per month (75 per centum of $230) for the period July 1, 
1946, to April 30, 1948, inclusive, $3,795; a total of $6,570. The net 
sum of $3,756.53 certified to be paid you under such settlement repre- 
sents the difference between $6,570, the gross amount found to be due 
for retirement pay and the sum of $2,813.47, which represents deduc- 
tions required on account of a $200 mustering-out payment ; the amount 
of $2,010.86 which you received as disability compensation from the 
Veterans Administration for the period April 3, 1946, to April 30, 
1948, inclusive; and $602.61 for retirement pay overpaid you for the 
period from May 1, 1948, to January 31, 1954, inclusive. 

Review of the action taken is requested with respect to (1) the 
computation of your retroactive retirement pay on the basis stated for 
the period from December 16, 1944, to April 30, 1948, and (2) the 
determination of the $602.61 overpayment of retirement pay for the 
period from May 1, 1948, to January 31, 1954. Also, the request 
appears to be directed to the fact that an adjustment in your retired 
pay account has recently been accomplished by the United States 
Coast Guard (confirmed, informally, by this Office) and that as a 
result of such action your retirement pay has been computed, effective 
from February 1, 1954, at 75 per centum of the base pay of a lieutenant 
instead of on the basis of the pay of a lieutenant with three years’ 
creditable service. 

The allowance of retroactive retirement pay for the period from 
December 16, 1944, to April 30, 1948, inclusive, was based upon the 
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holding of the Court of Claims in Hamrick v. United States, 120 C. 
Cls. 17, and the denial by the Supreme Court on June 15, 1953, of the 
Government’s petition for writs of certiorari in the similar cases of 
Edward W. Ramsey, 123 C. Cls. 504, Gordon C. Thomas, 123 C. Cls. 
507, and James W. Frame, 124 C. Cls. 557. In the Hamrick decision it 
was held that an officer who was granted retired pay as the result of 
the approved proceedings and findings of a review board established 
pursuant to the provisions of section 302 (a) of the Servicemen’s Read- 
justment Act of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i, was 
entitled to such retired pay retroactively to the date of his release from 
active duty. Such holding effected the court’s view that “full correc- 
tion of the error would require plaintiff’s being put in the same posi- 
tion he would be in had the erroneous determination not been made.” 
The court said that “If the retiring board had made a correct determi- 
nation plaintiff would have received retired pay from the time his 
active duty pay ceased.” It would seem clear therefore that an officer 
released from active duty, without pay, for physical disability and 
subsequently granted retirement pay as the result of the approved 
findings of a review board established pursuant to the provisions of 38 
U.S. C. 693i is entitled to have his retirement pay computed in accord- 
ance with the provisions of law that were in effect at the time of his 
release from active duty on the same basis as though the review board’s 
decision had been made at that time. Hence, credit is precluded for 
any inactive service after the date of the release from active duty, in 
determining the rate of active duty pay, as of the date of release, upon 
which the retirement pay is to be based. Compare decision of March 
22, 1950, 29 Comp. Gen. 382. 

It is reported that you accepted an appointment on August 12, 1942, 
as lieutenant (jg) in the United States Coast Guard Reserve for a 
specific term of three years. You were appointed a lieutenant for 
temporary service in the United States Coast Guard Reserve on May 
25, 1943, and you were released from active duty on December 15, 
1944. Your appointment was automatically terminated on August 
11, 1945, at the expiration of the three-year term of such appointment 
and hence you were completely separated from the United States 
Coast Guard Reserve on that date. 

Being entitled to receive retroactive retirement pay effective as of 
December 16, 1944, you are entitled to credit only for the total of 
your active and inactive service prior to that date, i. e., for the period 
August 12, 1942, to December 15, 1944, inclusive, a total of 2 years, 
4 months, 4 days. Your retirement pay for the retroactive period 
December 16, 1944, to April 30, 1948, properly was computed on that 
basis in the settlement of May 7, 1954. Also, the adjustment made in 
that settlement in your retired pay account for the period May 1, 
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1948, to January 31, 1954, and the adjustment accomplished in your 
retired pay account by the Coast Guard effective February 1, 1954, 
likewise were properly based on that same period of creditable service, 
it being clear that there may not be included in the computation of 
your retirement pay the period of inactive service from December 16, 
1944, to August 11, 1945, inclusive. 

It follows that the settlement of May 7, 1954, was correct and must 
be sustained. 


[B-103841] 


Civil Aeronautics Board—Rate Fixing Authority v. Suffi- 
ciency of Appropriations 

The authority vested in the Civil Aeronautics Board by section 406 (a) of the 
Civil Aeronautics Act to fix and determine rates of compensation for transporta- 
tion of mail by aircraft is independent of the direction contained in said section 
that the rates so fixed be paid by the Postmaster General from appropriations 
for the transportation of mail by aircraft, and, therefore, the existence or non- 


existence of appropriations does not in any way restrict or interfere with the 
rate-making duties of the Board. 


Reorganization Plan No. 10 of 1953, which separated airmail transportation 
compensation into two elements—service and subsidy—and transferred the pay- 
ment function incident to the latter element from the Postmaster General to the 
Civil Aeronautics Board, did not alter the statutory requirement that the Board 
determine the overall “fair and reasonable” rate as provided in the Civil 
Aeronautics Act or change the requirement that payment be based on quantities 
of airmail transported. 


Since the question of whether a claim of an aircraft carrier of mail for subsidy 
payments authorized in section 406 (a) of the Civil Aeronautics Act would con- 
stitute a valid claim against the United States in the absence of appropriations 
for such payments is a hypothetical question which involves a supposition that 
the Congress will not appropriate funds, an authoritative decision would not be 
proper at this time. 


Acting Comptroller General Weitzel to the Chairman, Civil Aero- 
nautics Board, October 6, 1954: 


Reference is made to your letter of August 25, 1954, requesting 
decision (1) as to whether the Civil Aeronautics Board, in accordance 
with the provisions of section 406 of the Civil Aeronautics Act of 
1938, 52 Stat. 998, 49 U.S.C. 401, 486, has authority to fix and de- 
termine rates of compensation for the transportation of mail by 
aircraft, including the “need” of carriers as defined in subsection 
(b), without regard to the availability of appropriations sufficient 
to cover amounts which may become due, and (2) as to whether a 
carrier’s claim for the “need” element of such a rate constitutes a 
valid legal claim against the United States regardless of the sufficiency 
of appropriations therefor. 

Subsections (a) and (b) of section 406, 52 Stat. 998 state, insofar 
as pertinent, that— 


(a) The Board is empowered and directed * * * (1) to fix and determine * * * 
the fair and reasonable rates of compensation for the transportation of mail 
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by aircraft, the facilities used and useful therefor, and the services connected 
therewith * * * and (3) * * * the rates so fixed and determined shall be paid 
by the Postmaster General from appropriations for the transportation of mail 
by aircraft. 

(b) * * * In determining the rate * * * the Board shall take into considera- 
tion * * * the need of each such air carrier for compensation for the trans- 
portation of mail sufficient to insure the performance of such service, and, 
together with all other revenue of the air carrier, to enable such air carrier 
under honest, economical, and efficient management, to maintain and continue 
the development of air transportation to the extent and of the character and 
quality required for the commerce of the United States, the Postal Service, and 
the national defense. 

As you point out, the “need” element of a particular rate is com- 
monly referred to as “subsidy” to distinguish it from the “service” 
element. It appears that such “service” and “subsidy” elements were 
first identified by the Board in 1951 (domestic air carriers) and 1952 
(international, overseas, and territorial air carriers). At that time, 
a single appropriation was made to the Post Office Department for 
payment purposes, 

Effective October 1, 1953, Reorganization Plan No. 10 of 1953, 
67 Stat. 644, transferred to the Board the functions of the Postmaster 
General with respect to paying “so much of the compensation fixed 
and determined by the Board under section 406” as theretofore com- 
monly had been referred to as the “need” or “subsidy” element. 
As stated in the Presidential message transmitting Plan No. 10 to the 
Congress : 


* * * the Post Office Department will pay only that portion which represents 
compensation for carrying the mail on the basis of fair and reasonable rates 
determined by the Board without regard to the need for Federal aid. The plan 
will transfer to the Board the responsibility for paying any amounts in excess 
of such compensation, this excess being the subsidy element of the aggregate 
Federal payment. (Fifth paragraph) 

You refer to different interpretations of the Plan voiced during 
consideration by the Congress of H.R. 8067 (1955 appropriation 
to the Board, page 12, Public Law 471, 83d Congress), which also 
are reflected in the Air Mail Industry Investigation (S. Res. 50, 
81st Congress). Controversy appears to have been based upon com- 
ment in the message that— 


By providing for a complete and formal separation of subsidy from com- 
pensation for the transportation of mail, the reorganization plan will clearly 
fix the fiscal responsibility for the subsidy program in the appropriate 
agency * * * It will give the Congress an opportunity to review and take any 
appropriate action with respect to the level of subsidy aid in the course of regular 
appropriation process. * * * (Seventh paragraph) 

While such comment, standing by itself, does support contentions 
that the Plan was designed to make possible control of the amounts of 
“subsidy” payments through appropriations, the message as a whole 
does not. The President stated, among other things, that the division 


and transfer of payment functions provided for by the Plan 
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* * * will not alter the basic national policy of promoting the sound develop- 
ment of air transportation through Federal aid. Nor will the plan in itself 
change the aggregate amount of revenue for which any airline is eligible. * * * 
(Second paragraph) 


and flatly advised that— 


Under the reorganization plan the Civil Aeronautics Board will continue 
to determine the overall level of payments to be made to the airlines, and will 
do so in accordance with the existing policy standards of the Civil Aeronautics 
Act. * * * (Fifth paragraph) 

Thus, it is clear that the clause “opportunity to review and take 
appropriate action with respect to the level of subsidy aid in the course 
of the regular appropriation process” really was a reference to the 
opportunity afforded the Congress, through the appropriation process, 
to make an informed analysis of the subsidy element of mail pay and 
thus be in position to effect any necessary or desirable revision of the 
law. Otherwise, the statement must be regarded as an incorrect 
expression of opinion on the legal significance of the provisions of the 
Plan. : 

The statutory direction that the Board fix and determine fair and 
reasonable rates is independent of the direction that the Postmaster 
General pay such rates for the transportation of mail by aircraft. 
The rates are not earned, and neither the Postmaster General nor 
the Board incurs an obligation to pay them, until mail has been trans- 
ported. In other words, determination of rates is disassociated not 
only from the function of payment but even from the incurrence of 
obligation. Hence, I am of the view that the existence or nonexistence 
of appropriations does not in any way restrict or interfere with the 
rate-making duties of the Board. 

In this connection, see 7ranscontinental & Western Air, Inc. v. Civil 
Aeronautics Board, 336 U. S. 601, wherein the Supreme Court, con- 
cluding that the Board was without authority to make a rate retro- 
active to a date earlier than the date of the carrier’s petition, observed 
that “the language of § 406 (a) * * * reads like a typical public 
utility ratemaking authority,” stating that, while both subsections (a) 
and (b) reflect some characteristics of rate-making which are peculiar 
to air carriers, “The language of the Act does not suggest that Con- 
gress intended to break with these traditions of rate-making.” 

With respect to your second question, you express no doubt as to 
your authority to satisfy proper claims for the “subsidy” portion of 
the fixed compensation, based upon earnings as a result of airmail 
carriage, where appropriations have been made available. Whether, 
in the absence of appropriations to satisfy them, those claims con- 
stitute valid legal obligations of the United States is a hypothetical 
question, which involves a supposition that the Congress will not ap- 
propriate funds adequate to cover the objects in question. This Of- 
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fice has consistently declined to render decisions in such cases. See 
21 Comp. Gen. 83. 


[B-116582] 


Disability Retirement Pay—Members Who Served in Grade 
Higher Than Held at Time of Retirement 

In the absence of a determination by the Secretary of the Navy that a member 
placed on the temporary disability retired list as a commissioned warrant officer 
had served satisfactorily in the higher temporary grade of lieutenant, junior 
grade, which he had previously held, the second proviso of section 402 (d) of 
the Career Compensation Act of 1949, which provides for retired pay based 
on a higher rank than the one held at the time of placement on the disability 
retired list, is inoperative and, therefore, the retired pay of such member should 
be computed on the basis of the grade of commissioned warrant officer, the 
grade held at time of retirement. 

Acting Comptroller General Weitzel to the Secretary of the Navy, 
October 6, 1954: 

Reference is made to letter of August 25, 1954, from the Judge 
Advocate General of the Navy, forwarding letter from the Director, 
Special Payments Division, Field Branch, Bureau of Supplies and 
Accounts, Department of the Navy, dated July 23, 1954, with endorse- 
ments and enclosures, requesting decision whether Chief Ship’s Clerk 
Cleo Louis Gee, United States Navy, retired, is entitled to receive 
the retired pay of a commissioned warrant officer (pay grade W-3) 
or the retired pay of a lieutenant, junior grade. 

Mr. Gee, while holding permanent enlisted status in the Regular 
Navy, was temporarily appointed under the act of July 24, 1941, 55 
Stat. 603, as amended, 34 U. S. C. 350, et seq., as ship’s clerk, effective 
September 1, 1942; as chief ship’s clerk, effective June 9, 1944; and as 
lieutenant, junior grade, effective: December 29, 1945. The effective 
period of the latter temporary appointment as lieutenant, junior 
grade—an appointment of limited duration—was extended as pro- 
vided in section 304 (e), Officer Personnel Act of 1947, 61 Stat. 836, 
34 U. S. C. 211a (e), and subsequently was terminated on December 
15, 1950, on which date Mr. Gee reverted to his lower temporary rank 
of chief ship’s clerk. In June 1951, Mr. Gee was appointed as a tem- 
porary chief ship’s clerk under the provisions of the Officer Personnel 
Act of 1947 to rank from August 7, 1947. He was placed on the 
temporary disability retired list as a commissioned warrant officer 
(pay grade W-3), effective December 1, 1953, in accordance with the 
provisions of section 402, Title [V, Career Compensation Act of 1949, 
63 Stat. 816, 37 U.S. C. 272. 

Notwithstanding that Mr. Gee was placed on the temporary dis- 
ability retired list as a commissioned warrant officer (pay grade W-3), 
it is stated that he has been credited with retired pay based on the 
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rank of lieutenant, junior grade, from December 1, 1953. Such action 
is indicated to have been taken in the expectation that a determina- 
tion would be made by the Secretary of the Navy under the second 
proviso in section 402 (d) of the Career Compensation Act of 1949, 
63 Stat. 818, 37 U. S. C. 272 (d), that the officer served satisfactorily 
in the higher temporary rank of lieutenant, junior grade. It appears 
that the Secretary of the Navy has declined to approve the recom- 
mendation submitted to him by the Chief of Naval Personnel “that 
the highest temporary grade satisfactorily held by~-subject officer 
be determined for disability retirement pay purposes to be lieutenant 
(junior grade),” for the reason that such a determination would 
result in the payment to Mr. Gee of retirement pay as lieutenant, 
junior grade, at a rate which is less than the rate of retired pay other- 
wise payable to him on the basis of his temporary grade of commis- 
sioned warrant officer (pay grade W-3), the grade in which he actu- 
ally was serving at the time his name was placed on the temporary 
disability retired list. ‘The question thus presented is whether, in 
the absence of such a determination by the Secretary of the Navy, 
Mr. Gee is entitled to receive retired pay computed on the basis of his 
temporary grade of commissioned warrant officer (pay grade W-3). 

Mr. Gee, as a member of the uniformed services whose name has 
been placed upon the temporary disability retired list of the Navy, 
is entitled under the provisions of section 402 (d), Title IV, Career 
Compensation Act of 1949, cited above, to receive disability retire- 
ment pay computed in the manner there prescribed. See decision of 
October 24, 1952, 32 Comp. Gen. 202. Under those provisions the 
officer is entitled to receive disability retirement pay computed at 
his election, by multiplying an amount equal to the monthly basic 
pay of the “rank, grade, or rating held by him at the time of the place- 
ment of his name on the temporary disability retired list,” by (1) 
a number equal to the number of years of active service to which he 
is entitled under the provisions of section 412 of the act, multiplied 
by 21% per centum or (2) the percentage of his physical disability as 
of the time his name was placed on the temporary disability retired 
list. 

The second proviso in section 402 (d) provides, however, that the 
disability retirement pay of any such member who shall have held a 
temporary rank, grade, or rating higher than the rank, grade, or rating 
held by him at the time of placement of his name upon the temporary 
disability retired list and “who shall have served satisfactorily in 
such higher rank, grade, or rating as determined by the Secretary 
concerned, shall be computed on the basis of the monthly basic pay of 
such higher rank, grade, or rating to which he would have been en- 
titled had he been serving on active duty in such higher rank, grade, 
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or rating at the time of placement of his name on the temporary disa- 
bility retired list.” In view of the positive language of this proviso it 
was held in decision of December 1, 1950, 30 Comp. Gen. 217, that the 
retired pay of the officer there involved was authorized to be com- 
puted only on the rate of active duty pay of first lieutenant, United 
States Marine Corps, his higher temporary rank, rather than on the 
rate of active duty pay of his permanent grade of commissioned war- 
rant officer (pay grade W-4). That conclusion rested entirely upon 
the determination made by the Secretary of the Navy that the officer 
had served satisfactorily under a higher temporary appointment in 
the rank of first lieutenant, United States Marine Corps, thus bringing 
the matter squarely within the scope of the second proviso of section 
402 (d). Moreover, as indicated in the decision, the determination 
made in that case also resulted in the officer’s advancement on the 
retired list to the higher rank of first lieutenant, United States Marine 
Corps. See, in that connection, section 10 (b) (2), act of July 24, 
1941, 55 Stat. 605, as amended by section 8 (a) of the act approved 
February 21, 1946, 60 Stat. 28, 34 U. S. C. 3501 (b) (2). Also, see 
section 409 of the 1949 act, 63 Stat. 823, 37 U.S. C. 279, which expressly 
provides that a member of the uniformed services who is retired pur- 
suant to Title IV of the act “shall be retired in the rank, grade, or 
rating upon which his disability retirement pay is based or in such 
higher rank, grade, or rating as may be authorized by law at time of 
retirement.” 

The decision of December 1, 1950, is not applicable in the present 
matter, however, since the Secretary of the Navy has declined to make 
a determination that Mr. Gee served satisfactorily in the higher tem- 
porary rank of lieutenant, junior grade. A determination by the 
Secretary concerned is essential to bring an individual within the scope 
of the second proviso of section 402 (d). Such action by the Secretary 
is discretionary and administrative in nature and is authorized—not 
required—by the terms of the statute. It is well established that where 
a statute gives a discretionary power to an officer to be exercised by 
him upon his own opinion of certain facts, he is the sole and exclusive 
judge of the existence of those facts. See 43 Am. Jur., Public Officers, 
section 255, and the case of Lkiu v. United States, 142 U.S. 651, 660, 
cited therein. Hence, regardless of the reasons which may have 
motivated the Secretary’s refusal to take affirmative action in this 
case, in view of such refusal the provisions of the said second proviso 
necessarily remain inoperative with respect to Mr. Gee’s retired pay 
status. 

Accordingly, Mr. Gee’s disability retirement pay should be com- 
puted under the provisions of section 402 (d) on the basis of his tem- 
porary grade of commissioned warrant officer (pay grade W-3), the 
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grade held by him on December 1, 1953, when he was placed on the 
temporary disability retired list. 


[B-121540J 


Set-Off—Debt Collection—Erroneous Payments to Military 
Personnel—Act of July 15, 1954 


In computing the two-thirds pay of military personnel which, pursuant to the 
act of July 15, 1954, may be withheld for liquidation of indebtedness to the United 
States as a result of erroneous payments, allotments in support of basic allow- 
ances for quarters and withholding taxes should first be deducted from the 
member’s pay even though the amount after such deductions is insufficient to 
permit full collection. 


While the act of July 15, 1954, which authorizes the withholding of pay to 
satisfy indebtedness resulting from erroneous payments, leaves to administra- 
tive discretion how much of the two-thirds pay of military personnel should be 
withheld, such discretion is limited by the requirement in section 1 of the act 
that collection shall be effected’ over a period not greater than the anticipated 
period of active duty. 


Under the act of July 15, 1954, which provides, in the case of retirement, resig- 
nation or termination of active duty of a member of the military services before 
the debt to the United States has been satisfied, that collection be made from 
“subsequent payments, of whatever nature due such person,” collection may be 
made from amounts due members as severance pay and as reimbursement for 
transportation of dependents and household effects; however, amounts due as 
mustering-out pay, enlisted men’s deposits and lump-sum leave payments may 
not be applied in liquidation of such debts. 


Enlisted personnel of the Army and Air Force remain entitled to the benefits of 
the act of May 22, 1928, concerning administratively ascertained debts notwith- 
standing the application of the uniform procedures under the act of July 15, 1954, 
relating to the collection of erroneous payments. 


Acting Comptroller General Weitzel to the Secretary of Defense, 
October 11, 1954: 


Reference is made to letter of September 18, 1954, from the Assistant 
Secretary of Defense requesting decision on four questions discussed 
in Committee Action No. 106, of the Military Pay and Allowance 
Committee, Department of Defense. 

The questions involve the provisions of the act of July 15, 1954, 
68 Stat. 482, section 1 of which provides that when it is determined 
by the Secretary of the department concerned that an employee of 
the United States or any member of the named armed services or their 
reserve components is indebted to the United States as a result of 
any erroneous payment made by the department, the amount of the 
indebtedness may be collected in monthly installments, or at regular 
pay period intervals, by deduction in reasonable amounts from basic 
compensation, basic pay, special pay, incentive pay, etc. It is pro- 
vided further that: 


* * * Collection shall be effected over a period not greater than the anticipated 
period of active duty or period of employment, as the case may be. The amount 
deducted for any period shal] not exceed an amount equal to two-thirds of the 
pay from which the deduction is made, unless the deduction of a greater amount 
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is necessary to effect collection within the period or anticipated period of active 
duty or employment. If such individual retires, resigns, or his employment or 
period of active duty is otherwise terminated before such adjustment has been 
completed, adjustment shall be made by decreasing subsequent payments, of 
whatever nature, due such person by the department, agency, or independent 
establishment concerned. Nothing in this section shall modify any existing law 
which provides for forfeiture of pay or allowances. 

The first question is whether two-thirds of basic pay, special pay, 
and incentive pay is the maximum amount that may be utilized to 
liquidate an erroneous payment or payments, or whether such pay 
should first be reduced by items such as allotments in support of basic 
allowance for quarters, other dependency allotments, insurance allot- 
ments, allotments for payment of home loans, withholding taxes, and 
court-martial fines and forfeitures, before computing the two-thirds 
pay which is available to liquidate the indebtedness. 

It appears probable that the two-thirds limitation on installment 
collections is based on somewhat similar language contained in the 
act of May 22, 1928, 45 Stat. 698, which relates to collections from 
enlisted men of the Army of amounts administratively ascertained to 
be due the Government. However, the 1954 act contained no restric- 
tions on the authority to collect a full two-thirds of the person’s pay 
such as are included in the 1928 act, which provides that when the 
pay of a soldier for a certain month has been legally forfeited by court- 
martial sentence or is otherwise legally authorized to be withheld, 
then no deduction shall be applied so as to reduce the actual pay 
received below one-third of his actual pay for that month. See in 
this connection 23 Comp. Gen. 850 and 25 id. 562. The legislative 
history of the 1954 act contains no information as to whether the 
omission of a similar restrictive provision in that act was intended 
as placing the two-thirds deduction ahead, in order of precedence, of 
amounts otherwise authorized to be withheld. In that situation, there 
is for application the established rule of statutory construction re- 
ferred to by the Military Pay and Allowance Committee that a later 
general statute is not to be construed as affecting the operation of an 
earlier special statute unless the special statute is expressly repealed, 
or is so wholly inconsistent with the general statute that its repeal 
must of necessity be implied. See 21 Comp. Gen. 273; 24 id. 544, and 
authorities there cited. 

Only two of the items mentioned in the question—allotments in 
support of basic allowance for quarters and withholding taxes—ap- 
pear required to be withheld from pay by earlier special legislation. 
Section 302 (h) of the Career Compensation Act of 1949, as added by 
the Dependents Assistance Act of 1950, 64 Stat. 794, authorizes pay- 
ment of a basic allowance for quarters in otherwise proper circum- 
stances when the enlisted man concerned has in effect an allotment for 
the support of his dependents in the amount specified by the statute. 
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While the establishment of such allotment may be by the act of the 
enlisted man, section 6 of the act authorizes the Secretary concerned 
to direct payment of such allotment in any case when the member 
fails to take such action. There are considerations of public policy in 
favor of allotments for support of dependents and where, as here, 
such allotments are not necessarily voluntary, a general statute pro- 
viding for the withholding of pay to liquidate an indebtedness to the 
Government should not be regarded as contemplating such withhold- 
ing ahead of the dependency allotment. 

Concerning the withholding tax, it would seem that pay which is 
applied in liquidation of a person’s indebtedness to the Government 
constitutes a “payment of wages” within the meaning of section 1622 
of the Internal Revenue Code, to the same extent as payment direct to 
him and that tax on the amount withheld on the debt as well as on the 
amount actually paid must be withheld under that section. Hence, it 
is concluded that the withholding tax and allotments in support of 
basic allowance for quarters should first be deducted before computa- 
tion of the two-thirds of pay which may be withheld to liquidate 
indebtedness under the 1954 act. 

While the 1954 act appears to leave to administrative discretion how 
much of the two-thirds pay should be withheld on the indebtedness 
(compare 23 Comp. Gen. 850, 854), such discretion apparently is 
limited by the requirement in section 1 that “Collection shall be effected 
over a period not greater than the anticipated period of active duty 
or period of employment, as the case may be.” 

The second question relates to the situation where two-thirds of 
the member’s pay for his anticipated period of active duty is not suf- 
ficient to permit full collection of the indebtedness and decision is 
requested as to whether the total of all basic pay, special pay and in- 
centive pay may be withheld to liquidate the indebtedness, without 
regard to withholding tax, court-martial fines and forfeitures, and 
any allotments the member may have in effect in support of basic allow- 
ance for quarters, other dependency allotments, and allotments for 
payment of home loans and insurance. With the exception that the 
administrative discretion is changed from a determination of how 
much of the two-thirds pay should be withheld, to how much of all 
pay should be withheld to satisfy an indebtedness, the same factors are 
involved in both questions 1 and 2. As to question 2, the total of all 
basic pay, special pay, and incentive pay, less withholding tax and 
allotments in support of basic allowance for quarters, may be withheld 
to the extent necessary to liquidate the debt during the anticipated 
period of active duty. 

Question No. 3 concerns the availability under the 1954 act of mus- 
tering-out pay, soldier’s deposits, travel pay on separation, reimburse- 
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ment for transportation of dependents and household effects, lump- 
sum leave payments, severance pay, and “so-called discharge gratuity” 
(presumably referring to the sum not to exceed $25 authorized to be 
paid under the act of March 4, 1925, 43 Stat. 1274) to liquidate an 
indebtedness in cases where the individual concerned retires, resigns, 
or his period of active duty otherwise terminates before the debt is 
collected. While the 1954 act states that “subsequent payments, of 
whatever nature” may be so used, it is believed that such payments 
must be payments which otherwise lawfully may be withheld to apply 
on an indebtedness to the Government, since that act does not purport 
to amend other special provisions of law which exempt certain pay- 
ments from liability for payment of debts. 

Section 505 (a) of the Veterans Readjustment Assistance Act of 
1952, 66 Stat. 690, provides that mustering-out payments due under 
that act “shall be exempt from the claims of creditors, including any 
claims of the United States.” Section 3 of the act of July 15, 1954, 
68 Stat. 485, relating to deposits of enlisted members, contains a simi- 
lar exemption from liability for such members’ debts “including any 
indebtedness to the United States or to any of its instrumentalities.” 
See also a similar provision contained in section 7 of the Armed Forces 
Leave Act of 1946, 60 Stat. 967, regarding lump-sum leave payments. 
In view of such provisions of law, it is concluded that mustering-out 
pay, enlisted men’s deposits and lump-sum leave payments may not be 
withheld and applied under the 1954 act in liquidation of debts to the 
Government. 

Section 10 of the act of March 4, 1925, mentioned above, provides 
that enlisted men discharged from the naval service in the circum- 
stances there stated may be paid a sum not to exceed $25, at the discre- 
tion of the Secretary of the Navy, “only in cases where the person so 
discharged would otherwise be without funds to meet his immediate 
needs.” Since such payment is a gratuity rather than a matter of 
right, and may be paid only for the purpose of furnishing an enlisted 
man means to meet his immediate needs, it is clear that such gratuity 
is not available for application on his indebtedness to the United 
States. The same considerations apply to travel pay for an enlisted 
man on discharge which long has been held not available for set-off 
against his debts to the Government. The basis for such conclusion 
is that Congress did not intend an enlisted man to be discharged, often 
far from home, without having sufficient funds to obtain transporta- 
tion to his home. See 20 Comp. Dec. 707; 8 Comp. Gen. 233. On the 
other hand, items such as severance pay and reimbursement for trans- 
portation of dependents and household effects which are neither ex- 
pressly nor impliedly exempt from the claims of the Government may 
be applied under the 1954 act to liquidate debts due the United States. 
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Question 4 has to do with the applicability of the 1954 act to enlisted 
personnel of the Army and Air Force in view of the specific provisions 
of section 4 of that act that nothing in the act shall be construed as 
repealing, amending, or modifying in any way the provisions of the 
act of May 22, 1928. The latter act, applicable to enlisted men of the 
Army and Air Force, parallels to a large extent the 1954 act, since the 
“administratively ascertained” debts covered by the 1928 act in many 
cases, and perhaps most cases, will be debts arising from erroneous 
payments covered by the 1954 act. However, while there are provi- 
sions in each act which are not contained in the other, it is clear that 
enlisted members of the Army and Air Force are included generally 
under the express terms of the 1954 act (section 1 says “any member of 
the Army, Navy, Air Force * * *.”) Also, section 2 of the 1954 act 
not only requires that regulations prescribed under that act shall be 
approved by the Director of the Bureau of the Budget but provides 
that regulations prescribed by the Secretaries of the Army, Navy, and 
Air Force shall be uniform for the military services insofar as prac- 
ticable. Did Congress by section 4 intend then in the next breath to 
eliminate the bulk of the Army and Air Force from the coverage of 
such uniform regulations because overpayments to enlisted men would 
fall within the scope of the 1928 act? That does not seem creditable 
and nothing is found in the legislative history to support that view. 
Attempting to resolve these apparent inconsistencies, the conclusion 
appears justified, pending clarification of the statute, that the purpose 
was to authorize the setting up of uniform procedures under the 1954 
act for the collection of debts resulting from erroneous payments to all 
members of the Army, Navy, and Air Force, but to maintain as to 
enlisted members of the Army and Air Force the provisions of the 
1928 act insofar as all other administratively ascertained debts are 
concerned. Question 4 is answered accordingly. 


[B-121101] 


Officers and Employees—Training—Schools—Personal v. 
Government Expense 


Funds appropriated in the Civil Functions Appropriation Act of 1955 for rivers 
and harbors, flood control, and related activities are available for expenses of 
contract training of selected civilian employees in specialized courses of instruc- 
tion, if it is administratively determined that the instruction is essential to 
carrying out activities for which such appropriations are made and is not for the 
personal convenience or knowledge of the employees. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
October 12, 1954: 


Reference is made to letter of August 17, 1954, from Assistant Sec- 
retary of the Army Hugh M. Milton II, requesting a decision whether 
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funds appropriated for the civil functions administered by the Depart- 
ment of the Army in the Civil Functions Appropriation Act, 1955, 
approved June 30, 1954, Public Law 453, 68 Stat. 330, properly are 
available for expenses of contract training of civilian employees, when 
such training is approved by the Chief of Engineers and the Assistant 
Secretary of the Army. 

The Assistant Secretary refers to Department of the Army Civilian 
Personnel Regulations (CPRT‘4), establishing the policy for civilian 
training activities within the Department and containing general 
criteria for utilizing outside agencies with respect to contract training. 
It is stated that, in accordance with such regulations, requests for train- 
ing at educational institutions are reviewed to determine the need 
therefor and the benefits to be derived therefrom, and are approved 
only when it is not practicable to provide such training through the 
Department of Defense facilities and where it is determined that direct 
benefit to the Government will result. 

In connection therewith, it is stated that the Chief of Engineers 
has expressed the opinion that proper prosecution of river and harbor, 
flood control, and related activities can be accomplished only by pro- 
viding training to keep technical, scientific, professional and admin- 
istrative employees currently abreast of technical developments closely 
related to their jobs, and that utilization of the services and facilities 
of colleges, universities, laboratories and industrial organizations is 
generally necessary to provide such training. The Assistant Secre- 
tary further states that he concurs with that view, and as illustrative 
of the types of training courses contemplated, the letter cites the fol- 
lowing example: 

As an example of the types of training under consideration, the Massachusetts 
Institute of Technology is offering a ten-day summer program on soil technology, 
which will consider the origin, composition and colloidal behaviour of soil, includ- 
ing such aspects as colloidal phenomena, mineralogy, ion exchange, sediment 
formation, transportation and deposition, soil weathering, compositional analysis, 
ete. It would be advantageous to the Government to provide for the attendance 
at such a course of selected professional personnel whose duties require that 


they be currently abreast of recent technical advances in the field of soil 
technology. 


It is pointed out, however, that while funds appropriated for 
military functions administered by the Department of Defense ex- 
pressly are made available for “all necessary expenses * * * in con- 
nection with (1) instruction and training, including tuition, 
specifically approved by the Secretary of the Department concerned 
and not otherwise provided for, of civilian employees”—section 705 
of the Department of Defense Appropriation Act, 1955, approved 
June 30, 1954, Public Law 458, 68 Stat. 350—the annual civil func- 
tions appropriation acts fail to contain such comparable language. 
The Assistant Secretary then calls attention to Office decision reported 
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at 31 Comp. Gen. 623, in which it was stated that, quoting the syllabus, 
“The appropriation ‘Salary and Expenses, Forest Service’ is avail- 
able for the payment of the expenses incurred by an employee of the 
Forest Service in attending a course of instruction of brief duration 
at a university for training in identification and grading of hardwood 
lumber incident to his official duties,” and suggests that, since similar 
general appropriation language is employed with respect to certain 
appropriations contained in the civil functions appropriation acts, 
said appropriations likewise could be considered as available for pay- 
ment of such training costs. 

The appropriations referred to in the letter, viz., “construction, 
general,” “operation and maintenance, general,” “general expenses,” 
and “flood control, Mississippi River and tributaries,” while not spe- 
cifically authorizing expenses incident to the training of civilian em- 
ployees at private institutions, are stated in general terms and are 
available for expenses necessary for the accomplishment of all objects 
of expenditure for which such appropriations were provided. 

In view of the general terms of the appropriations, I have to 
advise that if it be administratively determined that attendance of 
selected civilian personnel at specialized courses of instruction, similar 
to the example set forth above, is essential to the carrying out of the 
river and harbor, flood control, and related activities for which such 
appropriations are made and not for their personal convenience or 
knowledge, there would appear to be no legal objection to the use of the 
cited appropriations for payment of the training costs here in ques- 


tion. Accordingly, the question presented is answered in the 
affirmative. 


[B-120002] 


Compensation—Withholding—Employee Indebtedness— 
Act of July 15. 1954 


Under the act of August 3, 1950, which provides that where charge has been 
raised against a disbursing or certifying officer for payment to any person in 
the Executive branch of the Government, otherwise entitled to compensation from 
the United States or from any agency or instrumentality thereof, a Government 
agency required to withhold from an employee's salary an erroneous payment 
made to him by another agency irrespective of whether the employing agency 
has issued regulations pursuant to the act. 


The act of July 15, 1954, which provides for the collection of indebtedness of 
an employee resulting from an erroneous payment made by the department, 
agency or independent establishment, does not repeal the act of August 3, 1950, 
which provides for deductions from the current salary of an employee for re- 
imbursement of indebtedness to the United States where a charge has been 
raised in the account of a disbursing or certifying officer. 


Acting Comptroller General Weitzel to the Postmaster General, 
October 13, 1954: 

Reference is made to Office letter dated July 6, 1954, B-120002, to 
you and to reply of August 18, from the Solicitor of your Department, 
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relative to whether, under Public Law 633, approved August 3, 1950, 
64 Stat. 393, one Government agency legally may withhold from an 
employee’s salary an erroneous payment made to him by another Gov- 
ernment agency where a charge has been raised against the officer 
who certified the payment, irrespective of whether the employing 
agency has issued a regulation pursuant to the law. 

Public Law 633 amended the act of May 26, 1936, 49 Stat. 1374, to 
provide, in pertinent part, as follows: 

Hereafter, whenever upon the statement of the account of any disbursing 
or certifying officer of the United States in the General Accounting Office credit 
shall have been disallowed or a charge raised for any payment to any person 
in the executive branch of the Government, otherwise entitled to compensation 
from the United States or from any agency or instrumentality thereof, such 
compensation of the payee shall be withheld, in part or in whole, until full reim- 
bursement has been accomplished under such regulations as may be prescribed 


by the head of the department, branch, or independent establishment (including 
corporations) under which such payee is entitled to receive compensation: * * 


As set forth in Office letter of July 6, to you, the question was raised 
by the Veterans Administration which reported that an erroneous pay- 
ment of $160 was made to James Bell, an employee in the post office 
at Jacksonville, Florida. The Veterans Administration stated that 
a charge was raised for the amount by certificate of settlement of 
the account of the certifying officer involved. Upon proper presenta- 
tion of the matter to the postmaster at Jacksonville, for the purpose 
of having collection effected under the above act, the postmaster 
declined to make deductions from the employee’s current salary. The 
declination was predicated upon his alleged lack of authority—in the 
absence of departmental regulations issued pursuant to the act—to 
make such deductions except in those cases where an employee is in- 
debted to the Post Office Department directly or, where the employee 
gives his consent. 

In Office letter of July 6, to you, the view was expressed that the 
provisions of Public Law 633 appear to require the employing agency 
to withhold the amount of the overpayment and that the regulations 
mentioned in the act are intended only to permit administrative flexi- 
bility as to how the salary should be withheld, that is, in a lump sum 
or by installments. In his reply of August 18, the Solicitor of your 
department states that his office would agree with this construction of 
Public Law 633 if Public Law 497, approved July 15, 1954, 68 Stat. 
482, has not superseded Public Law 633. Public Law 497 provides, 
in substance, that when it is determined by the Secretary of the Depart- 
ment concerned or by the head of the agency or independent establish- 
ment concerned, or one of their designees, that an employee of the 
United States or a member of the Armed Forces is indebted to the 
United States as a result of “any erroneous payment made by the 
Department, agency, or independent establishment concerned,” the 
amount of indebtedness may be collected by deduction in reasonable 
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amounts from the current pay of such person. The Solicitor points 
out that the wording of Public Law 497 indicates that salary may be 
withheld by the employing agency only to recover an overpayment 
which the employing agency itself has made to the employee. He also 
suggests that the said law may have been intended to occupy the whole 
field and thus supersede all prior acts relating to the recovery of over- 
payments to employees. 

As originally introduced S. 2357, 81st Congress, which became 
Public Law 633, provided that the compensation of a payee in the 
Executive branch of the Government “may be withheld” upon the dis- 
allowance of credit or the raising of a charge for an improper pay- 
ment to any person. Such language however was amended to pro- 
vide that the “compensation of the payee shall be withheld.” The 
effect of such change is to require rather than to permit the with- 
holding from the current compensation of an employee in the Execu- 
tive branch of the Government of the amount of an overpayment to 
him for which credit is disallowed or charge raised. That such with- 
holdings are mandatory appears further to be brought out by letter 
of the General Counsel, General Accounting Office, dated April 14, 
1950, included in the Senate Congressional Record, for June 8, 1950, 
96 Cong. Rec. 8282, explaining certain terms in and the effect of the 
act. That statement in part is as follows: 

* * * Also, the bill contemplates that compensation will be withheld only 
where the officer certifying such compensation for payment or the officer making 
the payment has actual knowledge, or has been advised, that credit has been 
disallowed or a charge raised in the settlement of an accountable officers’ re- 
sponsibilities for an apparently improper payment. The bill is intended as 
an added safeguard to the United States and to certifying and disbursing officers 
generally, and there is no intention that charges be raised against accountable 
officers for failure to withhold compensation unless it plainly appears that at 
the time of making such payment or certification they had actual knowledge 
of the improper payment to the payee and that this Office in settlement of the 


responsibility of the accountable officer concerned had raised a charge or 
disallowed credit therefor. 


Manifestly if such withholdings were not mandatory no question could 
arise as to whether the paying officer could be held responsible for 
failure to make them where he had knowledge of the improper pay- 
ment and that this Office had raised a charge or disallowed credit 
therefor. Accordingly, the mandatory features of such act may not 
and should not be defeated by the failure of the particular department 
to issue regulations thereunder. 

As to the effect of Public Law 497 on Public Law 633, it is a cardinal 
principle of statutory construction that repeals by implication are 
not favored and when there are two acts on the same subject the rule is 
to give effect to both if possible. See 21 Comp. Gen. 322; 22 id. 446. 
The intention of the legislature to repeal must be clear and manifest; it 
is not sufficient to establish that the subsequent law covers some or 
even all of the cases provided for in the prior act for they may be 
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cumulative or auxiliary. There must be a positive repugnancy be- 
tween the provisions of the new law and those of the old and even 
then the old law is repealed by implication only to the extent of the 
repugnancy. 

There is of course nothing in Public Law 497 specifically repealing 
Public Law 633. Moreover, the fact that there were other acts au- 
thorizing or requiring withholdings of current compensation in par- 
ticular circumstances is fully brought out in the legislative reports 
on Public Law 497, but nothing therein indicates any intention to 
repeal such earlier laws. Furthermore, such earlier acts would au- 
thorize or require withholdings in certain situations where withhold- 
ings would not be proper under Public Law 497. Thus, no 
withholdings under the latter act would be authorized where the 
overpayment and compensation did not arise in the same Department 
(Paragraph 3 (e), Budget Circular A-14 dated September 3, 1954), 
while under Public Law 633 such withholdings would be proper. 
Conversely, in some respects Public Law 497 is broader than Public 
Law 633. For example, the authority granted by Public Law 497 is 
not dependent upon action by this Office in the accounts of a dis- 
bursing or certifying officer. Also, Public Law 633 is applicable 
only to payments made to persons “in the executive branch of the 
Government,” whereas Public Law 497 is nct so restricted. Hence, 
it appears amply clear that Public Law 633 was not repealed by Public 
Law 497 but that they are intended to complement and be auxiliary 
to each other and both must be given effect. 

Accordingly, it is concluded that the Post Office Department is 
authorized to withhold the employee’s current compensation in the 
instant case if such action is necessary. to effect collection of his 
indebtedness to the United States. 

Also, you may wish to give consideration to issuing an appropriate 
departmental regulation on the subject for the guidance of employees 
of your department should similar requests for withholding be made. 

A copy of this decision is being furnished to the Administrator of 
Veterans Affairs. 


[B-120405] 


Pay—Additional—Demolition Duty—Development and 
Testing of Demolition Techniques and Equipment 


Members of the uniformed services who pursuant to competent orders are as- 
signed to duties involving research, development and testing of special explo- 
sive ordnance tools and equipment may not be considered as performing duty 
involving demolition of explosives within the meaning of section 9 (b) of Execu- 
tive Order No. 10152, so as to be entitled to incentive pay for the performance of 
hazardous duty in the absence of a showing that such duty met the requirements 
of the law and regulations regarding demolition of explosives, 








174 DECISIONS OF THE COMPTROLLER GENERAL (34 


Acting Comptroller General Weitzel to the Secretary of Defense, 
October 13, 1954: 


Reference is made to letter of June 8, 1954, with enclosure (Military 
Pay and Allowance Committee Action No. 103), from the Acting As- 
sistant Secretary of Defense requesting decision whether members of 
the uniformed services, who pursuant to competent orders engage in 
developing and testing special explosive-ordnance disposal tools in 
the circumstances set forth in the enclosure, may be considered as hav- 
ing performed duty involving the demolition of explosives within the 
meaning of section 9 (b) of Executive Order No. 10152, dated August 
17, 1950. 

It is related that certain ordnance personnel of the military depart- 
ments assigned to research and development activities are responsible 
for the evaluation of information on United States and foreign explo- 
sive ordnance, development of methods and techniques of disposal in 
the field, and evolvement of special equipment for demolition of explo- 
sives. It further appears that pursuant to competent orders the per- 
sonnel concerned are assigned to duties involving research, develop- 
ment and testing of special explosive-ordnance tools and equipment 
required to render safe unexploded explosive ordnance and to duties 
which require the development and testing of tools on live explosive 
ordnance. It is stated that the live ordnance involved in the tests may 
or may not have been dropped or laid in a normal manner. 

Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 
809, provides in part that: 

(a) Subject to such regulations as may be prescribed by the President, mem- 
bers of the uniformed services entitled to receive basic pay shall, in addition 
thereto, be entitled to receive incentive pay for the performance of hazardous 
duty required by competent orders. The following duties shall constitute haz- 


ardous duties: 
* ao * e +. os . 


(7) duty involving the demolition of explosives as a primary duty, including 
training for such duty; * * * 


Executive Order No. 10152 was issued pursuant to such statutory 
provisions and section 9 (b) provides that: 

The term “duty involving the demolition of explosives” shall be construed to 
mean duty performed by members, including members in training for such duties, 
who, pursuant to competent orders and as a primary duty, demolish by the use 
of explosives under-water objects, obstacles, or explosives, or recover and render 
harmless, by disarming or demolition, explosives which, having been projected, 
launched, dropped, or laid in a normal manner, have failed to explode as intended. 


Also, see paragraph 2b (3), Army Regulations 35-1260; paragraph 
044112, volume 4, Navy Comptroller Manual; paragraph 78580, vol- 
ume 3, Marine Corps Manual; paragraphs 11186-11188, Air Force 
Manual] 173-20. 

It appears that any claim for incentive pay by the individuals here 
involved would be based on the second part of the regulations; that is, 
incident to the recovery and rendering harmless by disarming or demo- 












































Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 175 


lition of explosive objects which have been projected, launched, 
dropped, or laid in a normal manner and have failed to explode as 
intended. However, the request for decision does not show, nor does 
it appear otherwise, that generally, or to what extent, the explosive 
objects involved had been projected, etc., in a normal manner but had 
failed to explode as intended. Unless all essential elements prescribed 
by the regulations are present, it cannot be said that the individuals 
handling explosive ordnance, no matter how hazardous their situation 
may be, are performing duty involving the demolition of explosives 
within the meaning of those regulations. Hence, it may not be con- 
cluded that the individuals referred to in the Committee Action No. 
103 are performing such duty notwithstanding the purpose of their 
duty assignment and the hazards incident to such duty. 

Consequently, while nothing appears in the law or Executive order 
which requires a conclusion that the term “a primary duty” is to be 
applied as meaning the only, or even the principal duty assignment of 
the individual concerned, in the absence of a showing that the indi- 
viduals referred to in the said Committee Action No. 103, actually 
perform duty meeting all the stipulated requirements of the law and 
regulations, they may not be regarded as having performed “duty 
involving the demolition of explosives.” 


[B-121156] 


Insurance—Public Funds and Property—Transportation 
of Funds and Other Valuables—Government Losses in Ship- 
ment Act 


Charges for armored car service for shipment of coins (valuables) at rates 
which include the costs to the carrier of indemnity insurance may be paid as 
transportation costs without contravening the Government Losses in Shipment 
Act which precludes the use of public moneys for insurance against losses in 
shipments of valuables, provided the carrier’s rates are regularly fixed to include 
such insurance costs and provided the carrier will not accept Government 
shipments at a rate exclusive thereof. 


Solicitation of bids for contracts to transport Government property between 
different states by armored motor vehicle may properly be limited to those 
carriers which have obtained Interstate Commerce Commission permits to engage 
in such business and, while it would be proper in areas where there are no permit 
holders to solicit bids conditioned upon the bidders obtaining the necessary 
permit prior to award, no contract should be awarded to any such bidder until 
the permit is obtained. 

Acting Comptroller General Weitzel to the Secretary of the Treas- 


ury, October 13, 1954: 


Reference is made to letter dated August 24, 1954, from the Acting 
Secretary of the Treasury, requesting a decision as to the propriety of 
entering into contracts with certain contract carriers offering armored 
car service for the shipment of coins, and requiring such contractors 
to carry insurance in a designated amount. 
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The letter of the Acting Secretary states that Treasury officials, 
together with other persons and institutions, are engaged in a program 
of contracting with armored car contract carriers to be used by the 
Bureau of the Mint in the performance of its functions pertaining to 
the distribution of coins among the mints, Federal Reserve banks and 
branches. It is indicated that shipment by such armored car service, 
as compared with former distribution by Railway Express and parcel 
post, will effect a savings to the Government in excess of $100,000 per 
year. The letter further states that a request for a delegation, pur- 
suant to subsection 302 (a) (2) of the Federal Property and Admin- 
istrative Services Act of 1949, 63 Stat. 393, of the General Services 
Administrator’s authority to negotiate contracts without advertising 
under subsections 302 (c) (2) and (11) of such act, 63 Stat. 393, has 
been made; and assuming that such authority is received, decision is 
requested of the following two questions: 

(1) Will a provision in the negotiated contract (a) requiring insurance in a 
designated amount, naming the Treasury Department as co-assured with the 
armored car service, or (b) representing that the contractor does carry such in- 
surance, be viewed by you as in contravention of the provisions of the Govern- 
ment Losses in Shipment Act (5 U. S. C. 134-134h) ? 

(2) In view of that Act, can such contract (a) require, or (b) represent that 
the carrier has, insurance with specified provisions, e. g.: 

It is undersood and agreed that in the event of loss of any coin contemplated 
to be handled under the terms of this contract of insurance, the claim will be 
settled at the face value rather than cost of replacement of such coin. 

In addition to the above, the letter states that in the event such serv- 
ices are procured through advertising, pursuant to section 3709 of 
the Revised Statutes—whether or not a delegation of authority to 
negotiate such contracts without advertising is obtained—there 
emerges the additional question whether a provision such as the one 
set forth in question 1 above in the contract or invitation to bid would 
be deemed in contravention of the Government Losses in Shipment 
Act and, also, whether a requirement or representation in the contract 
or invitation to bid that the carrier has insurance with specific pro- 
visions referred to in question No. 2 above would be deemed to “incur 
any obligation * * * for insurance” under that act. In the event 
such services are procured through advertising, the Acting Secretary 
also inquires whether this Office would authorize payments under a 
contract entered into when (1) from among competing carriers there 
is solicited only that contract carrier which has obtained a permit 
from the Interstate Commerce Commission and (2) when it appears 
that no competing carrier in an area has such permit and the contract 
is made with the lowest bidder conditioned upon the obtaining of 
such permit. 

While not so stated in your submission, this Office informally has 
been informed that the carriers already are covered with insurance 
adequate to protect the coins in question ; that the transportation costs 
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include an allowance for the cost to the carrier of providing in- 
demnity, but without any specific allocation being made in the rate 
paid by the Government for such indemnity features, and that the 
carriers refuse to accept the shipment at a rate excluding such costs. 
It also is understood that the insurance of such shipments in the so- 
called “revolving fund,” provided for in Title 5, sections 134-134h, 
U.S. C., would not be adequate for the reason that the loss of one 
individual armored car shipment conceivably could exhaust the re- 
serve set up in such fund. Hence, it is the opinion of your Depart- 
ment that since the carriers already are covered by the insurance—and 
notwithstanding that an integral portion of the transportation rate 
offered consists of an item to cover the indemnity costs—such item 
has lost its identity as an insurance premium in contemplation of the 
act. Furthermore, it is emphasized that procurement of such services 
at a rate admittedly including an allowance for such insurance expense 
will apparently result in a substantial savings to the Government in the 
course of each year. 

As you are aware, this Office repeatedly has held that appropriated 
moneys are not available for the payment cf insurance premiums on 
Government-owned property in the absence of specific statutory au- 
thority therefor. See 21 Comp. Gen. 928. Moreover, section 4 of 
the Government Losses in Shipment Act specifically prohibits any 
executive department, agency or wholly-owned corporation from ex- 
pending any funds or incurring any obligation for insurance or the 
payment of premiums on insurance against losses in shipments of 
valuables except as specifically authorized by the Secretary of the 
Treasury, who may give such authorizations when he finds the risk 
of loss in the shipment cannot adequately be guarded against by the 
facilities of the United States or adequate replacement cannot be 
provided. It is understood from the letter of the Acting Secretary 
that no exception has been made as to the involved shipments and 
coins are specifically declared to be valuables by regulations of the 
Secretary, 31 C. F. R. 262.1, promulgated pursuant to section 7 of 
the amended act. Accordingly, it seems entirely clear that no funds 
may be used for payment of insurance or insurance premiums, as such, 
in connection with such shipments. However, in 17 Comp. Gen. 139, 
it was held that: 

Where charges for transportation of valuables are regularly fixed at a rate 
which includes cost to carrier for indemnity insurance and carrier will not 
accept Government shipment at a rate exclusive of such cost, the total sum paid 
for the shipment may be considered as cost of transportation and payment 
thereof as not in contravention of the Government Losses in Shipment Act, 
approved July 8, 1937, 50 Stat. 479. 

This Office also has held that the payment of a transportation rate 
based upon the real worth of “valuables” would appear to be in line 
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with the purpose of the Government Losses in Shipment Act, which 
provides that the regulations required thereunder shall be prescribed 
“with a view of minimizing risks of loss and destruction of, and damage 
to, such valuables in shipment.” 17 Comp. Gen. 741. 


Accordingly and provided that the transportation rates offered in | 


connection with the shipments are regularly fixed to include the costs 
to the carrier of indemnity insurance, and the carrier will not accept 
the Government shipments at a rate exclusive of such costs, the total 
charges properly may be paid as transportation costs without contra- 
vening the Government Losses in Shipment Act. Also, any provision 
in a negotiated contract, such as those set out in the above quoted 
questions 1 and 2, which may be agreed upon between your Depart- 
ment and the carrier with a view to securing the maximum possible 
protection to the United States without increasing the costs would not 
be viewed by this Office as contravening the inhibition against using 
public moneys for insurance against losses in connection with the 
shipment of such valuables. However, any additional charge for such 
increased protection would constitute a payment for insurance which 
would fall within the prohibition of the statute. 

With respect to those cases wherein services are solicited pursuant 
to section 3709 of the Revised Statutes, the answer would remain 
the same relative to the inclusion of a specification governing such 
insurance requirements in both the invitation to bid and the contract 
as finally executed. 

In answering the questions as to whether this Office will authorize 
payments under a contract entered into (1) after solicitation of bids 
only from those contract carriers which have obtained a permit from 
the Interstate Commerce Commission and (2) where it appears no 
competing carrier in an area has an Interstate Commerce Commis- 
sion permit, under a contract made with the lowest bidder (or lowest 
satisfactory bidder) conditioned upon the obtaining of such permit, 
it will be assumed that the shipments are between different states 
so as to constitute interstate or foreign commerce within the meaning 
of 49 U. S. C. 309 and 310a. These sections provide generally that 
no person shall engage in the business of a contract carrier by motor 
vehicle in interstate or foreign commerce unless there is in force 
a permit or temporary authority issued by the Commission authoriz- 
ing such person to engage in such business. On this assumption, it 
seems clear that only those persons having a permit would be author- 
ized to engage in such shipments and could make a firm contractual 
offer. Also, even though a carrier had a temporary authorization 
under 49 U.S. C. 310a to engage in such commerce, there would be no 
assurance that it would be able to secure a permanent permit, and 
hence, it could not make a firm offer which would ripen into a con- 
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tract upon acceptance by your Department. Thus, there appears to 
be a substantial basis for the view that the only responsible bidders 
would be such permit holders and this Office would not be required 
to object to payments due under a contract resulting from solicitation 
of offers only from such permit holders. Where in a particular area 
there are no permit holders, any offer by a competing carrier could 
not ripen into a binding contract simply by its acceptance by your 
Department because, without the permit, the carrier could not per- 
form the transportation service involved. Accordingly, while it would 
appear proper to solicit bids in such cases conditioned upon the 
bidders obtaining the necessary permit prior to award of contract, 
no contract should be awarded to any such bidder until the permit 
is obtained. 


[B-121190] 


Compensation — Promotions — Service-in-Grade Require- 
ment 


An employee whose position is reallocated upward pursuant to the Classification 
Act of 1949 and who, although qualified to perform the duties and carry out the 
responsibilities of the position, is not eligible to be immediately promoted to the 
higher grade because of the service-in-grade requirements of the Whitten Amend- 
ment, may be regarded as remaining in status quo as on detail until he is eligible 
for the higher grade and he is not entitled to receive the salary of the higher 
grade during such period. 

Acting Comptroller Genera) Weitzel to Ralph T. Klotz, October 13, 


1954; 


Reference is made to your letter dated July 27, 1954, requesting 
reconsideration of Office settlement dated July 6, 1954, which dis- 
allowed your claim for the difference between the salary rate you 
received as a Civil Engineer, GS-810-11, from March 2, 1952, until 
March 15, 1953, the date you were promoted to Civil Engineer, GS- 
810-12, as an employee of the Philadelphia Engineer District. 

Your letter states that the settlement does not mention Civil Service 
Departmental Circular No. 671, Supplement II, which was ruled to 
be illegal in Office decisions of March 2, and 17, 1953, B-112656 (32 
Comp. Gen. 381 and 395). The said circular and decisions are not 
germane to your case except so far as the decisions do not require a 
refund of the difference in salary between that of grade GS-9 and 
grade GS-11 received by you during the period March 2, 1952, to 
March 15, 1953. 

Apparently, the primary basis of your request for review is set out 
in the fourth paragraph of your letter, as follows: 

That the so called “Whitten Amendment” “prohibited promotions or transfers to 


a higher grade without having served at least one year in the next lower grade’ 
is not questioned; but that this amendment prohibited the proper allocation of 
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existing positions is questioned since both the “Whitten Amendment” and the 
Classification Act of 1949, to which I was subject, stress the proper evaluation 
of positions. 

You are correct in your conclusion that the so-called “Whitten amend- 
ment” does not prohibit, and that the Classification Act of 1949, 63 
Stat. 954, does require, the proper and correct evaluation of the duties 
and responsibilities of a position and its allocation or reallocation to an 
appropriate classified grade. However, if the position be occupied 
there must be a separate and independent determination whether the 
incumbent of such position is qualified and eligible for promotion to 
the grade in which the position is classified. Thus, while you appar- 
ently were qualified to perform the duties and carry out the responsi- 
bilities of the position which you occupied, you were not eligible, in 
view of the service-in-grade requirement of the Whitten amendment, 
to be immediately promoted to the higher grade. 

The question in your case is not a novel one—there having been 
considered an analogous situation in a case reported in 24 Comp. Gen. 
518, wherein it was ruled, quoting from the syllabus: 

Where, at the time his position was allocated to a higher grade on the basis of 
increased duties and responsibilities, an employee did not meet the minimum 
service eligibility requirements for promotion to such higher grade prescribed by 
the Civil Service Commission in Departmental Circular No. 257, Revision 3, and 
supplements thereto, he may be regarded as remaining in status quo as on detail 


until he qualifies for the higher grade, and may continue to receive the salary rate 
of the former grade during such period. 


While that decision was rendered under the Classification Act of 1923, 
42 Stat. 1488, it applies with equal force to similar cases arising under 
the Classification Act of 1949, 63 Stat. 802, as amended. 

You are advised, therefore, that Office settlement of July 6, 1954, 
which disallowed your claim, is correct and hereby is sustained. 


[B-113845] 


Bids—Acceptance or Rejection—Deviation From Advertised 
Specifications—Nonconformability of Samples 

Under an invitation for bids which requires the submission of samples, a bid 
which complies with the specifications as advertised but is accompanied by a 
sample which fails to meet such specifications must be taken as qualified by the 
sample and is required to be rejected as unresponsive. 

Acting Comptroller General Weitzel to Heyer Products Company, 
Inc., October 15, 1954: 


Reference is made to letter dated August 25, 1954, and previous 
correspondence, from your attorney, protesting the award of a con- 
tract on June 30, 1952, by the Army Ordnance Tank Automotive Cen- 
ter, Detroit, Michigan, on a bid other than that submitted by you in 
response to invitation No. (IFB) ORD-20-113-52-2623, dated March 
17, 1952. 





ee 
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The invitation invited bids, to be opened April 16, 1952, for fur- 
nishing, among other items, 5,500 low-voltage circuit testers in ac- 
cordance with Military Specification MIL-T-10308 (ORD), dated 
May 19, 1950, except that all references to specification JAN-1-6, 
mentioned in paragraphs 2.1 and 3.1.13 of that specification, were 
deleted therefrom. However, the invitation further provided that 
a bid sample was required for the item, for the details of which bidders 
were referred to Instruction Sheet No. 1 of the invitation. On that 
sheet bidders were advised as follows: 

Bid sample must be furnished for test and evaluation. 

* a * * * * 


(c) Item being furnished as same must conform in every respect to the item 
the facility intends supplying to meet the Government requirements. 

(d) Any sample failing in any portion of tests will be deemed sufficient basis 
for rejection. 


* * aE cS * * * 

FAILURE TO COMPLY WITH THE INSTRUCTIONS OF THIS INVITA- 
TION FOR BIDS MAY BE CAUSE FOR CONSIDERING A BID NON- 
RESPONSIVE. 

The abstract of bids shows that a total of eleven bids were received 
fur furnishing the testers, ranging from a unit price of $37.45, sub- 
mitted by you, toa price of $177. The contract was awarded to Joseph 
Weidenhoff, Inc., the seventh lowest bidder, at its bid of $72 per unit 
cn the basis that such bid was the only one of the seven lowest bids 
which was responsive to the invitation. The others were determined 
to be unresponsive to the invitation because the samples submitted by 
the bidders did not comply with the contract specifications, as shown 
by tests performed by the Detroit Arsenal and the Army Ordnance 
Tank Automotive Center (OTAC), or by other means of engineering 
evaluation. A summary of the report of the tests made by the procur- 
ing agency is contained in a memorandum dated June 17, 1952, from 
the officials directly responsible in the matter, to the Chief, Tools and 
Equipment Evaluation Branch, Procurement Division, OTAC, which 
is set forth as Exhibit 3, pp. 502-504 of the Hearings of the Military 
Procuremert Subcommittee of the Senate Select Committee on Small 
Business, March 5, May 4-15, 1953, in which you participated. The 
sample testers submitted by Heyer Products Company, Inc., and 
Joseph W. Weidenhoff, Inc., are designated as testers A and C, re- 
spectively, and the reports with respect thereto are summarized as 
follows: 


2. Listed below are the defects of each of “A,” “C,” and “D” testers; 

a. Tester, “A” 

1. Two of the terminal screws could be removed by hand (Fig. 2). 

2. Electrostatic effect was very bad on both meters. The meters did not 
recover except by breathing on the meter windows (Fig. 20). 

8. The voltmeter readings were more than 2% low (of full scale deflection) 
from 9 to 10 volts on the 0-10 volt range (Fig. 15). 

4. The voltmeter readings were more than 2% low (of full scale deflection) 
from 90 to 100 volts on the 0-100 volt range prior to tapping of the meter. This 
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calibration data was obtained after the tester was subjected to the vibration 
test. 

5. The No. 8 cable failed the high temperature test (Table XII). 

b. Code C Tester 

1. Electrostatic effect was bad on both meters, however, both meters recovered 
quickly. 

2. The sensitivity of the movement of the ammeter was 39.07 mv. for full 
scale deflection; with a 3 ohm external series resistor, the sensitivity was 57.45 
mv. for full scale deflection (Table VI). 

” > - > 7 ” . 


2. Based upon the tests conducted in accordance with the Test Program and 
the amendments, the remaining low-voltage circuit testers are listed below in 
the order of overall performance; 

a Sas 

b. “A” and “D,” ete. 


The technical evaluation made by OTAC of the test reports is con- 
tained in a memorandum dated June 6, 1952, from the Chief, Tools 
and Equipment Evaluation Branch, Procurement Division, to the 
Chief, Tools and Equipment Branch, Procurement Division, which 
is set forth as Exhibit 4, pp. 514-515 of the Hearings. The sample 
testers submitted by you and Weidenhoff were evaluated with respect 
to the tests as follows: 


a. Heyer Products Company, low bidder, offers their tester, Model 24005, which 
is not acceptable as follows: 

(1) Paragraph 3.1.13 Meters; original calibration, accuracy was low and not 
within plus or minus 2% on 0-10 volt range between 9 to 10 volts. The ammeter 
movement was sticky at 100 amperes on the 150-0-500 ampere range. By tap- 
ping, it was possible to obtain accurate reading. [Major.] 

(2) Paragraph 3.1.13.2 Transparent Front; The meters were not free of the 
electrostatic effect. When an electrical charge was induced on the transparent 
meter front, the charge did not “leak off,” with the result that pointers were 
deflected and instruments did not indicate true values. [Major.] 

(3) Paragraph 3.1.13.6.1 Ammeter Binding Posts for Internal Shunt; Two 
terminal binding screws were removed by hand, which is not in accordance with 
specification requirements: “means shall be provided to prevent the screws 
from being removed from the binding post.” [Minor.] 

(4) Paragraph 3.3, Workmanship: Both meters are difficult to read due to 
the location of scales on the meter dials. [Minor.] 

(5) Paragraph 4.2 Performance Tests. a. The voltmeter was not within 
calibration limits of plus or minus 2% from 90 to 100 volts on the 0-100-volt range 
upon completion of a vibration test. For other ranges of both meters, accuracy 
was within tolerances only when these meters were continually tapped. The 
ammeter test lead failed the high temperature test of Specification MIL—C-3078 
[Spec. paragraph 3.1.15] by cracking of the cable center sheath and failed under 
the following high potential tests. (Note: Specification MIL—C-3078, has less 
rigorous requirements than Specification AXS-1819, which covers this type 
cable.) 

. 7 * = . . ” 


g. Joseph Weidenhoff Company, seventh low bidder, offers their tester, Model 
1120, which is acceptable. This unit successfully passed all required tests. How- 
ever, if substitution of components such as meters are made in production of 
these units, it is requested that a pilot model be submitted to this office for 
approval and acceptance tests. 


You contend that the reasons given for the rejection of your bid, 
namely, the engineering deficiencies.in your sample tester, set forth 
above, were flimsy, arbitrary and capricious. You further contend 
that, since you had agreed in your bid to manufacture testers which 
were in strict conformity to the specifications, no legal basis existed 
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for rejecting your bid as being unresponsive to the invitation in any 
event. Hence, you state that you were, as the low bidder, entitled to 
the award under the provisions of section 3 (b) of the Armed Services 
Procurement Act of 1947, 62 Stat. 21, which require that contracts of 
the type involved be let on the basis of competitive bidding. Con- 
versely, you contend that the contract entered into with Weidenhoff, 
which stipulates a total price of $396,000 for the 5,500 testers required 
to be furnished, as against the total price of $205,975 for which you 
offered to furnish them, is illegal. 

This Office has recognized the propriety of requiring bidders to 
submit samples if it is deemed necessary in order to afford purchasing 
officers an opportunity to determine that the item proposed to be fur- 
nished complies with the specifications as advertised. Also, it has 
consistently been held that if, through oversight, misinterpretation of 
the specifications, or otherwise, the sample submitted with the bid does 
not meet specifications, the bid, although offering in terms to deliver 
articles meeting the specifications, must be taken as qualified by the 
sample submitted, and required to be rejected accordingly. 17 Comp. 
Gen. 554; 17 id. 940. 

The record fails to substantiate your contention that the sample 
tester submitted by you was mishandled in any way prior to, or during, 
the time when the tests were made, or that the tests to which the tester 
was subjected were not fairly conducted. It appears, as pointed out by 
Mr. Douglas Dow, President and General Manager of the Detroit 
Testing Laboratory, in his testimony before the Subcommittee on 
Military Procurement that prospective bidders were not advised in 
detail concerning the tests to which their bid samples were to be sub- 
jected. However, as indicated above, bidders were advised that the 
samples were to be tested ; and the tests, considered as a whole, do not 
appear to have been unreasonable. Mr. Douglas Dow, who was in- 
vited by all parties concerned to render an expert opinion as to whether 
the respective sample testers submitted by you and Weidenhoff met 
the requirements of the specifications, plus the test program, testified 
in substance that neither your sample nor Weidenhofi’s sample ful- 
filled the requirements. In this connection, Mr. Dow called attention 
to the fact that OTAC’s referred-to technical evaluation report mis- 
represented Detroit Arsenal’s test reports by stating in paragraph 
2 (g) that Weidenhoff’s tester successfully passed all required tests. 
Mr. Dow directed attention to the fact that Weidenhoff’s tester did 
not meet the requirement as to sensitivity of the movement of the 
ammeter as specified in paragraph 3.1.13.5.1 of the specifications. 
This paragraph provided that full-scale deflection of the ammeter 
dial was to be 50 millivolts; whereas in paragraph 2 (b) (2) of the 
test summary, supra, the sensitivity of the movement of the ammeter 
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of the Weidenhoff tester was shown to be only 39.07 millivolts for full- 
scale deflection. 

Thus, it appears that neither your sample tester nor Weidenhoff’s 
sample tester complied strictly with the specifications. However, the 
test summary indicates that the deficiencies in the two testers as 
revealed by the tests were at least more numerous in the case of your 
tester than in the case of Weidenhoff’s. Also, the Weidenhoff tester 
vas rated in the summary as first among all of the samples tested on 
the basis of overall performance in the tests. No doubt you could 
have corrected the deficiencies found in your sample and produced a 
tester meeting the requirements of the Army, if you could have been 
allowed to do so. However, the procuring agency would have been 
without any authority to allow you to correct such deficiency after the 
bids were opened. As previously indicated, the sample model which 
you submitted was required to be considered as an integral part of 
your bid. You were advised in the specifications that it would be so 
considered. Some of the deficiencies in your tester disclosed by the 
tests were considered of a major character, as indicated in the technical 
evaluation made by OTAC, and to have permitted you to change or 
modify the sample under the circumstances would have amounted to 
allowing you to vary your proposal after the bids were opened. As 
stated in 17 Comp. Gen. 554, to permit public officers to accept bids not 
complying in substance with advertised specifications or permit 
bidders to vary their proposals after the bids are opened would soon 
reduce to a farce the whole procedure of letting public contracts on 
an open competitive basis. The strict maintenance of the rules de- 
signed to insure competitive bidding is infinitely more in the public 
interest than obtaining an apparently pecuniary advantage in a 
particular case. 

This Office, as in the case of Mr. Douglas Dow, feels that bidders 
should have been provided with more information in the present 
invitation relative to the nature of the tests to which the sample testers 
were to be subjected. However, bidders were advised that the samples 
would be subjected to tests, and the tests which were given appear, as 
a whole, to have borne a reasonable relationship to the requirements 
of the specifications. Hence, there would not be any basis for con- 
cluding that your bid was rejected because of requirements not set 
forth in the specifications. 

Since there were six bidders besides Heyer Products Company, Inc., 
whose bids, although lower than Weidenhoff’s, were rejected because 
their sample testers failed to pass the tests, there would appear to be 
no basis for your contention that the contract was awarded to Wieden- 
hoff as an act of retaliation for Mr. Heyer’s criticism of Army pro- 
curement methods at the hearings held by the Senate Select Committee 
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on Small Business on April 28, 1952, in connection with the investi- 
gation of an award of a previous contract for low-voltage circuit testers 
to Joseph Weidenhoff, Inc. Nor does the record otherwise indicate 
that the decision to award the contract to Weidenhoff was due to any 
improper motives on the part of the procurement officials involved, 
or that it was arbitrary or capricious. There is no evidence that 
Weidenhoff received any advance information not disclosed to other 
bidders which enabled it to submit a sample tester meeting the 
requirements of the Army. 

With respect to the issuance of the notice of termination of the Wei- 
denhoff contract and the subsequent retraction thereof by the Depart- 
ment of the Army, it appears that on August 25, 1952, following a 
meeting between you and your attorney and the Under Secretary of 
the Army, Earl Johnson, the Deputy Chief of the Procurement Di- 
vision of the Office, Assistant Chief of Staff, G4, and Mr. Clive Duval, 
@ special assistant to Mr. Johnson, at which your complaints con- 
cerning the award of the instant contract were discussed, Mr. Duval 
addressed a memorandum to the Assistant Secretary of the Army 
recommending that the Weidenhoff contract be terminated for the 
convenience of the Government and that the procurement be readver- 
tised with clearer specifications unless the Ordnance Department could 
submit convincing evidence that such action would result in grave 
detriment to the defense effort. At the Under Secretary’s direction, 
the memorandum was transmitted to the Assistant Chief of Staff, 
G-4. However, following a review of the matter by the Chief of 
Ordnance, certain other Ordnance officials, and the Assistant Chief 
of Staff, G-4, the latter official and the Chief of Ordnance recom- 
mended that the contract not be terminated on the ground that “the 
cost of terminating the Weidenhoff contract would be from $20,000 
to $50,000 and would entail approximately 6 months’ delay in the 
placement of procurement of this critical item which is now in a due- 
out status.” By memorandum of September 19, 1952, Mr. Duval ad- 
vised the Assistant Chief of Staff, G—4, that the Assistant Secretary 
had refused to approve the latter’s recommendation “at this time,” 
and requested that the matter be reviewed once again. By letter of 
September 24, 1952, the Assistant Chief of Staff, G—4, advised the 
Chief of Ordnance that the contract should be terminated “as directed” 
by the Assistant Secretary. The contracting officer served notice of 
termination of the contract on Weidenhoff by letter of October 30, 
1952, on the basis of default, for delay in deliveries. The proceed- 
ings to terminate the contract were withdrawn by order of the Deputy 
Under Secretary of the Army on November 5, 1952, for reasons testi- 
fied to by him before the Subcommittee on Military Procurement (p. 
72 of Hearings) as follows: 
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Knowledge of this action reached me on November 5, and I immediately ordered 
that proceedings to terminate the Weidenhoff contract be stopped. I thereupon 
advised Mr. Johnson of my action, and of the reasons why I had taken it, and 
found him in complete agreement. 

- e * +. 7 = * 


My reasons for taking this action were: (a) That the original procurement 
action had been conducted within the framework of existing procedures, had 
passed through all of the normal reviews used at Ordnance Tank-Automotive 
Center, and represented the best judgment of those responsible for procurement 
of this type of material; (b) that a termination for default would be unsound 
and likely to be upset upon appeal to the Armed Services Board of Contract 
Appeals. 

Moreover, such a termination would be unfair, almost immoral, in view of the 
many Army contracts equally or more delinquent in terms of delivery which the 
Army, as a matter of regular practice, does not terminate; (c) that termination 
for convenience would cost a substantial amount of money, estimated as high 
as $50,000. 


* * 2 * s * * 


(d) That the Chief of Ordnance had reported that this item was in a due-out 
condition (i. e., it was out of stock, and requisitions were on hand which could 
not be filled), and that a termination of the Weidenhoff contract would involve 
a delay of from 3 to 6 months in accomplishing delivery from another source 
of supply. * * * 


The Counsel for the Subcommittee stated, (p. 4 of Hearings) that 
on or about October 3, 1952, Mr. Clive Duval, Assistant to the Under 
Secretary of the Army, advised your attorney that the “award” to 
Weidenhoff had been terminated in the best interests of the Govern- 
ment on the grounds that the specifications were insufficient, and that 
the requirements would be readvertised. The Counsel also stated 
that, on or about the same date, the consultant on small business, 
assigned to the office of the Assistant Secretary of the Army, advised 
the Senate Select Committee on Small Business that the contract “was 
being” terminated and that the requirements would be readvertised. 
It appears that neither your attorney nor the Committee received 
any further information from the Department of the Army relative 
to the matter until about January 26, 1953, when the Committee 
learned, through inquiry, that the contract had not, in fact, been 
terminated, but that production had been going forward thereunder 
and deliveries were scheduled to be completed on or about April 15, 
1953. The Deputy Under Secretary of the Army stated (pp. 72-73 
of Hearings) that the failure of the Department to advise the inter- 
ested parties of the final action taken in the matter was due to the fact 
that the two individuals in the office of the Assistant Secretary who 
had concerned themselves with the matter at the time of the decision 
to terminate were no longer in the employment of the Government 
at the time the decision to revoke the termination was made, and 
none of the people who participated in such decision knew of the fact 
that the earlier decision to terminate had been made known to anyone 
outside of the Department of the Army. 

Thus, while the Department of the Army was clearly remiss in 
failing to notify the interested parties of its decision not to terminate 
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the contract, such decision appears to have been made in good faith. 
Of course, the Under Secretary’s qualified instruction to terminate 
the contract “for the convenience of the Government” (a right 
reserved to the latter in clause 23 of the General Provisions of the con- 
tract upon the payment of certain costs) was based upon the assump- 
tion that a valid contract had been entered into with Weidenhoff. 
While as a result of Mr. Dow’s testimony it now appears that this 
may have been an erroneous assumption, it further appears that 
the determination that Weidenhoff’s samples successfully passed all 
required tests also was made in good faith. Therefore, since the 
Government, through its responsible officials, elected to proceed with 
the contract on the basis of such determination and the contract has 
now been performed, this Office would not be warranted in questioning 
the legality of the payments made to Weidenhoff at the contract price. 

At the hearings before the Subcommittee, Mr. Heyer brought out 
the fact that Heyer Products Company, Inc., is a small business con- 
cern within the meaning of section 2 (b) of the Armed Services Pro- 
curement Act, 62 Stat. 21, and that OTAC’s practice of requiring pre- 
award samples of the product to be manufactured in a large percentage 
of its procurements worked to the distinct disadvantage of such con- 
cerns not only because of the expense incident to making hand-made 
models such as the one submitted by Heyer Products in the present 
instance—which appears to have cost $7,000—but also because they 
frequently have to compete with a concern which has been a previous 
supplier of the item and is in a better position to furnish an acceptable 
sample within the time allowed than a new producer. Mr. Heyer 
also pointed out that requiring the submission of pre-award samples 
often worked to the disadvantage of the Government by lessening com- 
petition in that many prospective new producers refrained from bid- 
ding in such cases because they were unwilling, or could not afford, to 
incur the expense incident to furnishing a sample on the mere chance 
that they would be the successful bidder. 

The points made by Mr. Heyer with respect to the furnishing of pre- 
award samples are sound and have been so recognized by the Depart- 
ment of the Army. By letter of May 19, 1954, the Under Secretary of 
the Army, in replying to a request for a report in the present matter, 
advised this Office that the Chief of Ordnance would shortly issue a 
statement of policy to be followed in his Department with regard to 
requiring samples in connection with automotive tool and equipment 
procurement to the effect that (a) pre-award samples were not to be 
required unless absolutely necessary, and the furnishing of post-award. 
or pre-production samples, was to be encouraged, and (b) in those 
instances where it was absolutely essential to require pre-award sam- 
ples, a pre-bid sampling procedure, i. e., a qualified product, or varia- 
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tion of the qualified products theory, was to be utilized, which would 
permit bidders to make necessary changes in their products prior to 
bidding. The Under Secretary further advised that a new series of 
specifications drafted by Ordnance include the tests to be performed 
on items being procured. 


[B-121116] 


Pay—Retired—Disability Retirement Pay—Entitlement 
Based on Correction of Military Records 
The acceptance of a settlement under section 207 of the Legislative Reorgani- 


zation Act of 1946, as amended, by a former Army officer whose military record 
has been corrected to show entitlement to disability retirement pay constitutes 


* a complete release of any claim on account of such correction and the officer is 


thereafter precluded from recovering further retroactive payment for any prior 
period. 

Acting Comptroller General Weitzel to Captain Darrell D. Hiett, 
October 18, 1954: 


Further reference is made to letters of June 15 and 24, 1954, from 
your attorney concerning settlement of June 14, 1954, which disallowed 
your claim for retroactive retired pay for the period January 19, 1947, 
to September 30, 1951. 

It appears that you were released from active duty on January 18, 
1947, “not by reason of physical disability,” under orders of November 
19, 1946, and that as a result of action taken by the Army Disability 
Review Board, approved by direction of the President on September 
28, 1951, holding that you were physically incapacitated for active 
duty as a result of an incident of the service incurred while on active 
duty, you were certified for retirement pay benefits at the rate of 
$198.38 per month commencing October 1, 1951, under the act of April 
8, 1939, as amended by the act of June 20, 1949, 63 Stat. 201. Sub- 
sequently you filed suit in the Court of Claims for retroactive retired 
pay for the period here involved. Payment of retired pay was discon- 
tinued by the Department of the Army March 1, 1953, for the reason 
that the Army Disability Review Board did not have jurisdiction to 
act in your case. The matter then was brought before the Army 
Board for Correction of Military Records under section 207 of the 
Legislative Reorganization Act of 1946, as amended, 5 U. S. C. 191a, 
and on September 30, 1953, the Secretary of the Army in approving 
the findings, conclusions and recommendations of such board, directed 
that your Army records be corrected to show that you became perma- 
nently incapacitated for active service in September 1944 as a result 
of an incident of the service in line of duty and that you were relieved 
from active duty by reason of physical disability on January 18, 1947, 
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and certified as eligible for retirement pay benefits under the said act 
of April 3, 1939, as amended, effective October 1, 1951. The board 
further recommended and the Secretary directed payment of retired 
pay found to be due as a result of such correction of the record 
“effective as of 1 October 1951,” less amounts received since that date. 

A letter dated October 12, 1953, from your attorney, Mr. Harmel, 
was received in this Office on the following day, making claim on your 
behalf for retroactive retired pay for the period January 18, 1947, to 
September 30, 1951, on the basis of the rule followed in the Hamrick 
case (120 C. Cls. 17) and it was stated that a motion to dismiss the 
action then pending in the Court of Claims had been forwarded to the 
Attorney General for filing in the event the claim was allowed. Since 
no information was furnished as to the action taken by the Board for 

Jorrection of Military Records, the claim was disallowed by settle- 
ment of January 18,1954. After being advised of the Board’s action 
by letter dated January 21, 1954, from your attorney, inquiry was 
made as to the action taken by the Department of the Army pursuant 
to such corrective action. The report furnished shows that in accept- 
ing payment of amounts due on and after October 1, 1951, you signed 
a certificate in which it is stated that “I * * * do agree that accept- 
ance of this settlement shall constitute complete release by me of any 
claim against the United States by reason of the correction of my 
Military Records.” 

Section 207 (c) of the cited Legislative Reorganization Act of 1946, 
as amended, 5 U.S. C. 191a (c), provides with respect to corrections 
of military records authorized by that act that— 

The acceptance by the claimant of any settlement wade pursuant to subsection 


(b) of this section shall constitute a complete release by the claimant of any 
claim against the United States on account of such correction of record. 


The Board for Correction of Military Records, in its conclusions 
regarding your case, stated that in making its action effective as of 
October 1, 1951, it was “mindful of the long established practice of 
the Congress, in similar cases, generally to provide that no back pay 
or allowances should be held to have accrued prior to the passage of 
a relief act.” 

The Department of the Army is authorized to pay claims for 
amounts found due as a result of action by the Army Board for Cor- 
rection of Military Records. See section 207 (b) of the cited 1946 act, 
as amended. In tendering payment only for amounts due after 
October 1, 1951, the Settlements Division, Finance Center, U.S. Army, 
Indianapolis, Indiana, expressly advised you by letter dated May 20, 
1954, that your signature to the claims certificate sent you “will indi- 
cate your willingness to accept the above amount as a full, final and 
complete settlement and release [of] any claim you have against the 
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United States Government because of the correction of your military 
records.” The certificate itself was clear and definite that acceptance 
would constitute a complete release of any claim against the United 
States by reason of the correction of your military records. You not 
only signed and returned the claims certificate but you accepted the 
payment thus proffered in full settlement. In view of the plain pro- 
visions of section 207 (c) of the act, 65 Stat. 655, quoted above, making 
such an acceptance a complete release of any claim based on the cor- 
rection of records in such cases, this Office is without authority to 
allow your claim for additional retroactive retired pay based on the 
correction of your records under that statute. Accordingly, the 
settlement of June 14, 1954, is sustained. 


[B-121358] 


Officers and Employees—Suspension or Removal—Resto- 
ration 

The furloughing of an employee without pay pending action on appeal from an 
unsatisfactory performance rating is “a suspension from the service” for cause 
within the meaning of those words as used in the act of August 24, 1912, as 
amended, so as to entitle the employee, upon change of rating to “satisfactory” 
and restoration to duty, to back pay benefits of act of June 10, 1948, for the period 
he was carried in a furlough status. 


Acting Comptroller General Fisher to L. W. Darby, Department of 
Agriculture, October 18, 1954: 


Reference is made to your letter of September 1, 1954, transmitting 
a voucher covering back pay to an employee for the period April 11, 
1954, to July 31, 1954, when he was administratively carried in a fur- 
lough without-pay status pending outcome of a performance rating 
appeal, and requesting a decision whether the voucher may be certified 
for payment. 

Your letter states that the employee received a performance rating 
of “unsatisfactory” on January 12, 1954, from which he appealed un- 
der the Department of Agriculture administrative appeals procedure ; 
that the initial rating was sustained by the administrative appellate 
body but the employee further appealed to the appropriate statutory 
board of review; that following the decision of the administrative 
body and the employee’s appeal to the statutory board of review, it 
was administratively determined to place him in a furlough withont- 
pay status beginning April 9, 1954, pending the outcome of such fur- 
ther appeal; that the furlough action was taken in order to fill the 
employee’s position with another employee who could cope with the 
anticipated peakload season requiring numerous reports of which type 
of service it apparently was felt the incumbent employee was incapa- 
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ble of preparing and, also, because of the feeling that the appeal to 
the statutory board of review would be pending for several months. 

The decision of the board of review was received by the administra- 
tive office on July 26, 1954, wherein the employee’s rating was changed 
from “unsatisfactory” to “satisfactory,” and in consequence thereof 
the employee was restored to duty on August 2, 1954. 

You express doubt whether the “furlough” in this case should be 
regarded as a “suspension from the service” within the meaning of 
the act of August 24, 1912, as amended by the act of June 10, 1948, 
62 Stat. 354, 5 U.S. C. 652, and if it be so regarded, whether the recall 
of the employee to duty constituted a restoration upon the grounds 
that the employee’s suspension was “unjustified or unwarranted” as 
contemplated by that act. 

This Office has recognized that “leave without pay” may in certain 
situations constitute a “suspension from the service” within the mean- 
ing of the referred-to act. 32 Comp. Gen. 390. Also, as stated in 
Office decision of February 6, 1951, 30 Comp. Gen. 342, the term 
“suspension from the service” as used in the act of August 24, 1912, 
as amended, primarily is concerned with charges arising out of an 
employee’s conduct. 

In this case the employee was not “furloughed” because of lack 
of work, which is the connotation ordinarily attached to that word 
in personnel actions, but rather, was placed on leave without pay for 
cause, namely, because of the belief that the employee was not qualified 
to perform the duties of his position. Viewed in that light it would 
follow that the action in placing the employee on “furlough” or leave 
without pay was in fact a “suspension from the service” within the 
meaning of those words as used in the 1948 act. Moreover, it reason- 
ably may be concluded here that since the employee’s performance 
rating was changed to “satisfactory” by the board of review—consti- 
tuting in effect a determination that he was qualified for his position— 
his restoration to duty actually was upon the ground that his suspen- 
sion was “unjustified or unwarranted” as those words are used in the 
back pay provisions of the act of August 24, 1912, as amended by the 
act of June 10, 1948. See 28 Comp. Gen. 200, answer to question 5. 

Accordingly, the voucher, which is returned herewith, may be cer- 
t:fied for payment, if otherwise correct. 


[B-121583] 


Post Office Department—Post Offices—Box Rents 


Under post office regulations which provide for the renting of post office boxes, 
a Government agency which rents a box prior to the beginning of a fiscal quarter 
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is required to rent the box for not less than the full quarter and pay the full 
rental in the event the box is surrendered prior to the expiration of the rental 
period. 


Acting Comptroller General Weitzel to Ernest W. Vogt, Department 
of Commerce, October 22, 1954: 


Reference is made to your letter of September 21, 1954, RO3-3.2, 
transmitting through the Chief, Fiscal Section, Weather Bureau, a 
voucher in favor of the Postmaster, Huron, South Dakota, in the 
amount of $2.37, for rental of a post office box at Huron for two months 
and twelve days, and requesting advance decision as to whether you 
may certify the voucher for payment. You also enclosed a check 
for $0.63 payable to the Huron Postmaster. 

It appears from the copies of correspondence enclosed with your 
letter that the Weather Bureau facility located at the Huron airport 
originally intended to rent the post office box in question for the fiscal 
year beginning July 1, 1954. However, with the inauguration of 
mail delivery service to the airport, the Huron Postmaster was re- 
quested to terminate the rental of the box as of July 19, 1954. The 
rental for the year not having been paid, the check for $0.63 for 19 
days rental was tendered the Huron Postmaster but was returned by 
him on the ground that Postal Regulations did not permit the col- 
lection of less than one full quarter’s box rent. 

In decision of this Office dated June 5, 1946, 25 Comp. Gen. 834, 
advance payments of post office box rentals by various Government 
agencies were authorized. Also, the final paragraph of such decision 
recognized as applicable to such payments the Postal Laws and Regu- 
lations then current, paragraph 3 of section 486 of the 1940 regulation 
which provided that no portion of the rental shall be returned when 
a box is surrendered during a quarter. The current regulations gov- 
erning the renting of post office boxes are contained in chapter X of 
the Postal Manual, which became effective July 1, 1954. It is clear 
therefrom that, where application for rental of a box is made prior 
to the beginning of a fiscal quarter, the box may be rented for not 
jess than a full fiscal quarter and that in the event a “patron including 
a Government agency surrenders a box prior to the expiration of the 
period for which rental has been paid no portion of the rental shall 
be refunded.” In view thereof, it appears that there is due the Huron 
Postmaster one full quarter’s rental for the box in question. 

Accordingly, the check for $0.63 is returned for redelivery to the 
Huron Postmaster and the voucher, also returned herewith, properly 
may be certified for payment. 
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[B-118875] 


Transportation—Dependents—Military, Naval, Ete., Per- 
sonnel—Stepchildren 

A Marine Corps officer who regularly makes substantial contributions to the 
support, maintenance, and education of his minor stepchild, a member of the 
household without independent means, may be considered to have stepchild 
in fact dependent upon him within the contemplation of section 102 (g) of the 
Career Compensation Act of 1949, so as to be entitled to reimbursement for the 
cost of the stepchild’s transportation, even though the officer’s wife receives 
contributions for support of the child from the natural father. 

Acting Comptroller General Weitzel to Major Eugene E. Greening, 


United States Marine Corps, October 25, 1954: 


By first endorsement dated February 9, 1954, the Commandant of 
the Marine Corps referred to this Office your letter of November 4, 
1953, submitting for advance decision a voucher stated in favor of 
Fred Elias Pratt, CWO, USMC, for reimbursement of the cost of 
transportation of his stepson (16 years of age) from Oceanside, 
California, to Portsmouth, Virginia, the travel having been per- 
formed during the period from July 7 to 19, 1952, pursuant to fourth 
endorsement dated June 18, 1952, on orders dated May 27,1952. Your 
doubt as to the propriety of payment stems from the question whether 
the stepson, who is a member of the officer’s household and whose 
mother is receiving from his natural father $80 per month for the 
boy’s support and education, may be considered a “dependent” of Mr. 
Pratt as defined in the laws and regulations authorizing reimburse- 
ment for the cost of transportation of dependents. 

There were submitted in support of the voucher, the officer’s two 
certificates, dated November 4 and December 14, 1953, concerning the 
relationship and dependency status of the stepchild. In the earlier 
certificate the officer certifies that the child is the legitimate son of his 
wife by a prior marriage, and that— 

* * * my stepson, has been a member of my household since my marriage to 
his mother. My wife receives $80.00 per month from the son’s father for his 
support. However, this sum, were he not a member of my household would 
not be sufficient for his support, and, whereas I have kept no absolute record 
in dollars and cents that sum is not sufficient for his entire monthly support 
when based over the years. One major element being the fact that as a 
member of the uniformed services, upon transfer from station to station, I must 
defray his entire transportation expenses as he is a valid member of my 
family and naturally performs the travel involved. 

In the later certificate the officer certifies that the amount required 
for the stepson’s reasonable and proper living expenses each month 
amounts to $140, consisting of room and board $100, laundry and 
dry cleaning $10, clothing and incidentals $10, and school and allow- 
ance $20, and that during the period covered by the voucher (July 
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1952) he contributed the sum of $318.26 for the support of the step- 
son, which amount includes the boy’s normal expenses of $140 and 
the sum of $178.26, the amount claimed. The officer explains that 
the boy’s normal living expenses do not include wear and tear on his 
car, the increased insurance thereon, and innumerable small expenses 
incurred due to the fact that the boy drives the car. He explains 
further that during the period covered by the voucher, additional 
expenses were incurred by him on account of the stepson in view 
of the temporarily high cost of lodging and restaurant meals while 
awaiting availability of Government quarters at Portsmouth, Vir- 
ginia, and that— 

The child does not have a monthly income from any source. The child's 
mother, my legal wife, is in receipt of court order affording her monthly 
payments from the child’s legal father of Eighty Dollars ($80.00) as contribu- 
tion to his (the Childs) support and education. No other sources of income. 

Subsection 303(c) of the Career Compensation Act of 1949, 63 
Stat. 814, 815, in effect during the period here involved, provides, in 
material part, that under such conditions and limitations as may be 
prescribed by the Secretaries concerned, members of the uniformed 
services, when ordered to make a permanent change of station, shall 
be entitled to transportation in kind for dependents or to reimburse- 
ment therefor, or to a monetary allowance in lieu of such transporta- 
tion in kind. Regulations promulgated under that authority are 
contained in the Joint Travel Regulations. Section 7003, Joint 
Travel Regulations, provides that a member who elects to transport 
his dependents at his own expense is entitled to a monetary allow- 
ance at specified rates for all travel performed within the United 
States. Subsection 102(g) of the cited act, 63 Stat. 804, defining 
the term “dependent” for the purposes of the statute, is in pertinent 
part as follows: 

The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under twenty-one years of age, of 
any member of the uniformed services, except as hereinafter limited in this 
subsection. * * * Provided, That the term “children” shall be held to include 
stepchildren and adopted children when such stepchildren or adopted children 
are in fact dependent upon such member: * * * [Italics supplied.] 

The provisions of the act, insofar as stepchildren and adopted 
children are concerned, are substantially the same as the provisions 
of prior similar statutes concerning the entitlement of members of the 
uniformed services to transportation and other allowances on account 
of such dependents. The words “in fact dependent” were used to 
express the intent that a stepchild or an adopted child may be consid- 
ered a dependent for the purposes of the statutes only when it is estab- 
lished that the stepchild or the adopted child actually is dependent on 
the member of the uniformed services for its support, maintenance, and 
education. Where dependency in fact is a condition precedent to 
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entitlement, clear and convincing evidence is required to establish 
the fact. Where sufficient funds are available from sources other than 
the member, either directly or indirectly, for the support, maintenance 
and education of a stepchild or an adopted child, the child is not in 
fact dependent upon the member. The facts that the child may live 
with the member, that its transportation is necessary incident to the 
member’s change of station, or that the amount contributed by the 
member improves the living conditions of the child, do not of them- 
selves make the child in fact dependent upon the member, B-23084, 
April 2, 1942; B-89140, October 5, 1949; B-94657, February 9, 1951. 
And, notwithstanding the interpretation of the word “income” as 
used in different connotations in other statutes, the conclusion appears 
required, with respect to the statute here involved, that the payments 
received by a member's wife from a former husband for the support, 
maintenance and education of the member’s stepchild are properly to 
be regarded as income in determining whether an alleged dependent 
was, or is, in fact dependent upon the member. 

The statute, however, while no doubt contemplating substantial 
dependency, does not specify chief support or require that any certain 
degree of dependency be shown with regard to stepchildren or adopted 
children. Since the officer necessarily and regularly contributes sub- 
stantially to the support, maintenance and education of his stepchild, 
since the stepchild is a member of the officer’s household, and since 
the child is not in receipt of funds either directly or indirectly from 
sources other than the officer sufficient for his support, maintenance 
and education, it is concluded that the child is in fact dependent upon 
the officer for the purpose of transportation on permanent change of 
station. B-3032, May 9, 1939. 

Accordingly, the voucher and the officer’s original travel orders 
submitted with your letter are returned herewith, payment on the 
voucher being authorized, if otherwise correct. 


[B-120676] 


Appropriations—Availability—Fire-Fighting Service 


The purchase of subscriptions or memberships in voluntary fire fighting organi- 
zations necessary for the protection of Indian schools located outside community 
limits may be made from appropriations of the Bureau of Indian Affairs avail- 
able for the protection of facilities. 

Acting Comptroller General Weitzel to the Secretary of the Interior, 
October 25, 1954: 


Reference is made to letter dated July 2, 1954, from the Administra- 
tive Assistant Secretary, requesting a decision as to whether appropria- 
tions for the Bureau of Indian Affairs are available for the payment 
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of a subscription or membership charge in connection with the opera- 
tion of an organization formed for the purpose of fire protection. 

It is stated that some communities in which the Bureau of Indian 
Affairs maintains facilities have established organizations for fire 
protection; that such fire protection organizations are supported by 
the subscriptions of participating beneficiaries; that the funds derived 
from the subscriptions are ordinarily used for the purchase and re- 
placement of equipment and necessary supplies; and that the equip- 
ment is usually manned by volunteers. The Flandreau Indian School 
is cited as a typical example of an institution at which the services of 
such organizations may be required. The school, which it is stated is 
located about one mile from the City of Flandreau, South Dakota, has 
a water system and fire hydrants, but has no major fire-fighting equip- 
ment or personnel especially trained for fire fighting. Fire protec- 
tion in the City of Flandreau is supplied by an organization known 
as the “Community Fire Truck” which is supported by subscriptions 
of $35 each by local business places. Subscribers are entitled to fire 
fighting services indefinitely without limit on the number of runs 
made while nonmembers are charged $35, plus $1.50 per man utilized, 
for each run. Further, the “Community Fire Truck” is not under 
obligation to respond to calls from the Flandreau School, although 
if such service was requested and furnished, the School would create 
an obligation to pay the charges which would be billed to any non- 
member. Under such circumstances, it is stated in the Administrative 
Assistant Secretary’s letter that it appears reasonable to assume that 
it would be to the advantage of the Government to pay the $35 non- 
recurring charge and thereby obviate the possibility of incurring much 
larger actual costs. 

The appropriations of the Bureau do not expressly authorize ex- 
penditures for subscriptions to fire fighting organizations. However, 
under the general rule of appropriation construction an express pro- 
vision is not necessary for each and every item of expenditure, but an 
appropriation made in general terms for a particular purpose is 
available for expenses necessary to the proper accomplishment of the 
object or purpose for which made, except as to expenditures in contra- 
vention of some statutory provision or for some purpose for which 
other appropriations are more specifically available. 29 Comp. Gen. 
419, 421. 

Since it is stated in the letter of July 2 that the “Community Fire 
Truck” is not under a legal obligation to respond to calls from the 
Flandreau School, the purchase of a membership appears to be neces- 
sary to provide adequate fire protection. Accordingly, and since the 
payment of a nonrecurring membership fee or subscription charge 
would obviate the possibility of incurring much larger actual costs, 
this Office will not object to the use of appropriations of the Bureau of 
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Indian Affairs available for protection of facilities for the expense of 
obtaining memberships or subscriptions to fire fighting organizations 
under circumstances such as outlined above. 


[B-120679] 


Transportation—Household Effects—Island Shipments— 
Additional Allowances 


An employee who, incident to a transfer to a wildlife refuge located in the Mis- 
sissippi Delta and accessible only by water transportation, ships his household 
effects on a private barge is not entitled to the additional allowance prescribed 
by Executive Order No. 9805, as amended by Executive Order No. 10507, for 
island shipments by common carrier. 

Acting Comptroller General Weitzel to W. E. Corbin, Department 


of the Interior, October 25, 1954: 


Reference is made to your letters of July 6 and September 13, 1954, 
relative to the entitlement of each of the payees of two submitted 
vouchers, employees of the Fish and Wildlife Service, to the addi- 
tional allowances prescribed by Executive Order No. 9805, as amended 
by Executive Order No. 10507, for the movement of household effects 
to or from an island of a coastal State incident to a change of station. 

William H. Julian, Jr., the payee of one of the vouchers, was trans- 
ferred in February 1954 from the Sabine National Wildlife Refuge, 
Sulphur, Louisiana, to the Delta National Wildlife Refuge, Pilot- 
town, Louisiana, which is located in the Mississippi Delta and accessi- 
ble only by water transportation. You state that “The Delta Na- 
tional Wildlife Refuge headquarters are located on an area of the Mis- 
sissippi Delta which is bound on the west by the Mississippi River, 
on the east by the Gulf of Mexico and on the north and south by 
branches of the river leading into the gulf.” By a travel order dated 
February 12, 1954, issued incident to the change of official station, 
the movement of the employee’s household goods and personal effects 
from the old to the new station was authorized at Government expense. 
Mr. Julian effected the movement of his household effects from Hack- 
berry to Venice, Louisiana, by motor carrier at the cost of $208.07, and 
from Venice to Pilottown by the hire of an oil field tug and open- 
decked barge of The California Company at the cost of $122.20. Un- 
der Executive Order No. 9805, as amended, he claims for the move- 
ment of his household effects to Venice $287.04 as the standard com- 
muted allowance, and $240 as an additional allowance for the water 
transportation involved. 

The case of the payee of the second voucher, Claude F. Lard, is es- 
sentially the same as that of Mr. Julian except that there is involved a 
transfer and transportation of household effects from the Delta Na- 
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tional Wildlife Refuge. Mr. Lard effected the movement of his 
household effects from Pilottown to Venice by barge and tug of The 
California Company and thence by motor carrier to his new official 
station. 

The question in both cases is as to the entitlement of the employee 
to receive, in addition to the standard commuted allowance provided 
by Executive Order No. 9805 for expenses of transportation, packing, 
crating, drayage and unpacking of household goods and personal 
effects, the additional allowance prescribed in the below quoted 
provisions of Schedule A of the Executive Order. 


Additional Allowances 


Island Shipments. To the amount of reimbursement computed from the fore- 
going table add (a) $3.50 per hundred pounds for each shipment by common 
carrier having Martha’s Vineyard, Massachusetts, as its origin or destination, or 
(b) $5.00 per hundred pounds for each shipment by common carrier having 
its origin or destination on any other island of one of the coastal States that 
can be reached by motor carrier transportation only by use of ferry or ship. 


Unlike the standard allowance for the transportation of house- 
hold effects provided by the Executive order, the additional allow- 
ance prescribed in (b) above, is limited in application to shipments 
by “common carrier,” and those shipments having their origin or 
destination on “any other island” of a coastal State. The California 
Company is not understood to regularly engage in the practice of 
furnishing for hire the use of its marine equipment, or of regularly 


engaging in freight service between Pilottown and Venice. The. 


service rendered the employees was not a part of its regular operation. 
At most, The California Company may be stated to have acted in these 
instances as a private carrier. The Wildenfels, 161 Fed. Rep. 864. 
Thus, while the land transportation in the present cases was effected 
by common carrier, the water transportation was not. Moreover, 
the words “any other island” apparently contemplated an island 
similar to Martha’s Vineyard, that is, one distinctly off the coast and 
not a part of the mainland. Consequently, the situation presented 
is not viewed as within the purview of the additional allowance 
provisions. 

You are advised that the payees of the submitted vouchers are 
not entitled to the additional allowance claimed for the movement 
of their household effects, and that reimbursement therefor is limited 
to the standard commuted allowance prescribed by section 12 (a) of 
Executive Order No, 9805, as amended. 32 Comp. Gen. 440. 

The vouchers are returned for disposition in accordance with the 
foregoing. 
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[B-121747] 


Appropriations—Limitations—Fish and Wildlife Service 


The limitation contained in section 2 (e) of the act of July 1, 1954, relating to 
the distribution of fishery products, is a limitation on expenditures by the 
Secretary of the Interior for fishery research and development and, therefore, 
the funds authorized to be transferred from the Secretary of the Interior to 
the Secretary of Agriculture for the surplus fishery disposal program under 
section 2 (d) of said act are not subject to such limitation. 


Acting Comptroller General Weitzel to the Secretary of Interior, 
October 25, 1954: 


Reference is made to letter of October 8, 1954, from Assistant Sec- 
retary of the Interior, Orme Lewis, requesting a decision whether the 
amount of $1,500,000—authorized by the act of August 11, 1939, 53 
Stat. 1411, 15 U. S. C. 713c, as amended by section 2 (d) of Public 
Law 466, approved July 1, 1954, 68 Stat. 377, to be retransferred by 
the Secretary of the Interior to the Secretary of Agriculture for the 
purchase of surplus fishery products—is to be included or excluded 
from the $3,000,000 annual expenditure ceiling imposed by section 
2 (e) of the said act, 68 Stat. 376, as amended. 

Public Law 466 amended section 2 of the act of August 11, 1939, 
so as to read, in pertinent part, as follows: 


Sec. 2. (a) The Secretary of Agriculture shall transfer to the Secretary of 
the Interior each fiscal year, beginning with the fiscal year commencing July 1, 
1954, and ending on June 30, 1957, from moneys made available to carry out 
the provisions of section 32 of such Act of August 24, 1935, an amount equal to 
30 per centum of the gross receipts from duties collected under the customs laws 
on fishery products * * * which shall be maintained in a separate fund and 
used by the Secretary of the Interior (1) to promote the free flow of do- 
mestically produced fishery products in commerce by conducting a fishery edu- 
eational service and fishery technological, biological and related research pro- 
grams, the moneys so transferred to be also available for the purchase or other 
acquisition, construction, equipment, operation, and maintenance of vessels or 
other facilities necessary for conducting research as provided for in this section, 
and (2) to develop and increase markets for fishery products of domestic origin 
and (3) to conduct any biological, technological, or other research pertaining 
to American fisheries. 

- * a ” * * ” 


(d) The Secretary of the Interior is further authorized to retransfer any of 
the funds not to exceed $1,500,000 to be made available under this section to the 
Secretary of Agriculture to be used for the purposes specified in section 1 of this 
Act, and only such funds as are thus transferred shall be used for the purposes 
specified in section 1 of this Act with respect to domestically produced fishery 
products. 

(e) The separate fund created for the use of the Secretary of the Interior 
under section 2 (a) of this Act and the annual accruals thereto shall be available 
until expended, except (1) that not more than $3,000,000 be spent in any fiscal 
year and (2) that the balance of the fund shall not exceed $5,000,000 at the 
end of any fiscal year, and the Secretary of the Interior shall retransfer the 
funds in excess of said $5,000,000 balance to the Secretary of Agriculture to be 
used for the purposes specified in section 32 of the Act of 1935 (49 Stat. 774; 7 
U. S. C. 612c), as amended. 


There accompanied the letter a copy of a memorandum dated 
August 25, 1954, from the Solicitor, Department of the Interior, to the 
Director, Fish and Wildlife Service, expressing his views on the 
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matter. The tenor of said memorandum is that the sentence in the 
quoted section 2 (e), “The separate fund created for the use of the 
Secretary of the Interior under section 2 (a) of this Act, 68 Stat. 376, 
and the annual accruals thereto shall be available until expended, 
except (1) that not more than $3,000,000 be spent in any fiscal 
year, * * *” attains full meaning only if it refers to all of the funds 
transferred to the Secretary of the Interior, since the separate fund 
was created for the purposes of both sections 2 (a) and (d), and the 
full use of such funds, subject to the discretionary retransfer authority 
of section (d), was vested in the Secretary. The Solicitor further 
refers to the statement by Senator Ellender in explanation of his 
floor amendment of section 2 (e): “The purpose of this amendment 
is to limit the amount of expenditure for the purposes of the act to 
$3 million.” Cong. Rec., May 14, 1954, page 6254. It is his con- 
tention that the Senator, in using the term “act,” at least must have 
referred to all of the purposes of section 2, and probably to the 
purposes of the act as a whole, which includes the purchase of surplus 
fishery products. The Solicitor thereupon expresses the view that any 
funds retransferred by the Secretary of the Interior to the Secretary 
of Agriculture must be charged to the $3,000,000 limitation appearing 
in said section 2 (e). I am unable to agree with that view for the 
reason that the effect of the construction contended for would be 
entirely inconsistent with the purposes for which the act of July 1, 
1954, was enacted. 

In the consideration of the question presented by the Assistant 
Secretary, it is necessary to determine whether the $3,000,000 expendi- 
ture limitation contained in section 2 (e) of the 1954 act constituted 
an overall limitation on all objects of expenditure provided for under 
said act. An apparent ambiguity existing, the intent of the Congress 
must be ascertained and given effect. 

As a matter of legislative background it may be stated that section 
32 of the act of August 24, 1935, 49 Stat. 774, 7 U. S. C. 612c, as 
amended, appropriated annually, in a special fund with no-year avail- 
ability, an amount equal to 30 percent of the gross receipts collected 
from duties under the customs laws. Such receipts included tariff 
duties from fishery imports. This special fund was to be expended 
by the Secretary of Agriculture for the removal of surpluses of agri- 
cultural commodities and the development of new markets by the use 
of such surpluses. To extend the relief afforded agricultural prod- 
ucts under said section 32 to the fishery industry, there was enacted 
the cited act of August 11, 1939. Section 1 thereof authorized the 
Secretary of Agriculture to use not to exceed $1,500,000 per year of 
section 32 funds to purchase and divert surplus fish and fishery prod- 
ucts for distribution through public and private relief channels. And 
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section 2 authorized the Secretary to transfer to the Secretary of the 
Interior $75,000 to conduct a fishery educational service; and $100,000 
to develop and increase markets for fishery products of domestic 
origin. It will be noted that the 1939 act did not make a new appro- 
priation. It extended the use to be made of funds theretofore directly 
appropriated to the Department of Agriculture. Further, it will be 
noted that said act was designed to accomplish two independent pur- 
poses, namely, (1) disposal of surplus fish and fishery products, and 
(2) research and development. 

Regarding the act of July 1, 1954, it reasonably appears that, inso- 
far as it pertains to the availability and use of section 32 funds by 
the Secretary of the Interior, it was intended to amend section 2 of 
the 1939 act primarily for the purpose of making available to the 
Secretary, over a period of three years, additional funds to enable 
him to carry out a more extensive and broadened fishery research and 
development program without otherwise affecting the scope of or the 
amount authorized to be transferred to and expended by the Secre- 
tary of Agriculture in carrying out the purposes of the surplus fish- 
ery program established under section 1 of the latter act. No specific 
mention was made in the 1954 act for charging the $3,000,000 limita- 
tion with expenditures authorized to be made by the Secretary of 
Agriculture on the surplus fishery program. Had the Congress in- 
tended the provisions of section 2 (d) to operate as a sublimitation on 
the $3,000,000 limitation, it is reasonable to believe that the language 
customarily employed for such purpose would have been used, and 
the first exception to section 2 (e) then would read: “that not more 
than $3,000,000 be spent in any fiscal year, of which amount the 
Secretary of the Interior is authorized to retransfer not to exceed 
$1,500,000 to the Secretary of Agriculture to be used, etc.” It seems 
clear, therefore, that the use of the term “act” by Senator Ellender 
in his referred-to explanation of his section 2 (e) amendment has 
reference only to the 1954 act and to the research and development 
purposes covered therein. 

It is significant, too, that no limitation was placed upon the amount 
of section 32 funds, equal to 30 percent of the gross receipts from 
duties collected under the customs laws on fishery products (estimated 
to be $3 or $4 million a year—Cong. Rec., May 14, 1954, page 6251), 
directed to be transferred to the Secretary of the Interior. 

Also, the legislative history of Public Law 466 discloses that the 
Congress was not unaware of the fact that the $3,000,000 limitation 
applied solely to fishery research and development purposes. For 
example, during the debates in the Senate, Senator Smathers stated, 
without dissent from any other member, as follows: 


I understand, in connection with the bill, there is to be an agreement that the 
amount of money which will be used for research to improve the situation so 
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far as shrimp, oysters, and all other forms of fish life are concerned, shall be 
limited to $3 million; but I recognize that there may be justification for it. 

I think this is a desirable and a satisfactory bill and certainly the $3 million 
which we are asking, for a period of only 3 years is a reasonable amount. * * * 
(Cong. Rec., May 14, 1954, page 6250.) 


Thus, it seems reasonably clear that the provisions of sections 2 (d) 
and (e) were intended to provide for the accomplishment of inde- 
pendent purposes within the separate limits of funds provided there- 
for, and are to be given effect without regard to each other, or as one 
limiting or restricting the other. 

Accordingly, it must be held that the funds authorized to be retrans- 
ferred to the Secretary of Agriculture under the provisions of section 
2 (d) of the cited acts to be used by him for the purchase of surplus 
fishery products may not be included in or charged to the $3,000,000 
annual expenditure limitation provided in section 2 (e) of such acts. 


[B-119508] 


Pay—Higher Command Pay—Competency of Orders As- 
signing Higher Command 

The higher command pay provisions of the act of April 26, 1898, contemplate 
that an officer who exercises a higher command does so under orders issued by 
the President, or at his direction and, therefore, an officer who exercised a higher 
command by authority of a person other than the President is not entitled to 
any additional pay. 

Acting Comptroller General Weitzel to Brigadier General Kearie 
L. Berry, October 28, 1954: 


Reference is made to your communication of February 15, 1954, 
requesting reconsideration of your claim for the difference in pay 
between that authorized for a colonel and that authorized for a briga- 
dier general for the period February 8, 1942, to January 20, 1946, such 
request being based on the decision of the Court of Claims in the case 
of Stillman v. United States, C. Cls. No. 49597, decided December 1, 
1953. 

It appears that on February 8, 1942, following the relief of Briga- 
dier General Segundo, you were serving in the grade of colonel and 
as the senior American officer on duty with the First Regular Division, 
Philippine Army, were assigned by verbal orders of General Wain- 
wright to command that organization. It further appears that such 
assignment was made with the knowledge and approval of General 
MacArthur and was confirmed in writing later the same day. How- 
ever, it does not appear that your assignment was made by the Presi- 
dent or by his direction. From the date of such assignment you were 
in an absent status within the contemplation of the Missing Persons 
Act, 56 Stat. 148, as amended, 50 U. S. C., App., 1001, et seq., until 
August 20, 1945, when you were liberated as a prisoner of war by the 
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Russians. Your status from August 21, 1945, to January 20, 1946, 
is not clear. However, it does not appear that you resumed command 
of the said organization and it is indicated that you were hospitalized 
during at least a part of that period. 

Section 7 of the act of April 26, 1898, 30 Stat. 365, 10 U. S. C. 694, 
provides, in pertinent part, as follows: 

That in time of war every officer serving with troops operating against an 
enemy who shall exercise, under assignment in orders issued by competent 
authority, a command above that pertaining to his grade, shall be entitled to 


receive the pay and allowances of the grade appropriate to the command so 
exercised * * *, 


Section 9 of the Missing Persons Act, 56 Stat. 145, as amended, 
provides, in part, that: 

* * * Determinations are authorized to be made by the head of the depart- 
ment concerned, or by such subordinate as he may designate, of entitlement of 


any person, under provisions of this Act, to pay and allowances, including credits 
and charges in his account, and all such determinations shall be conclusive * * *. 


By letter dated May 8, 1947, your claim for increased pay for exer- 
cising the higher command was disallowed by the Army Finance 
Center because your assignment to command was not by orders of 
competent authority, the President not having delegated his authority 
in that respect to field commanders until 1943. Under the express 
language of the quoted provisions of section 9 of the Missing Persons 
Act, such determination as to your entitlement to pay and allowances 
during your missing status period is conclusive, and in the absence 
of a redetermination by the Department of the Army, this Office may 
not give favorable consideration to your claim for such period. 

Subsequently, the Claims Division of this Office, by settlement dated 
August 4, 1947, also disallowed your claim. You were the senior 
American officer on duty with the division at the time of your assign- 
ment to command and the action of the Claims Division was based on 
the decision of the Supreme Court in the case of United States v. 
Mitchell, 205 U.S. 161, where it was held that an officer, even though 
assigned to a command above that pertaining to his grade by compe- 
tent orders, is not entitled to the pay of the higher command where he 
would have commanded by virtue of seniority under Army regula- 
tions. See also, Humphreys v. United States, 38 C. Cls. 689; 1 Comp. 
Gen. 37; 22 Comp. Gen. 133. 

As to the basis of the action by the Department of the Army on 
your claim, section 1 of the act of June 4, 1920, 41 Stat. 811, as amended, 
10 U.S. C. 507, formerly the 119th Article of War, provides: 

When two or more officers of the same grade are on duty in the same field, 
department, or command, or of organizations thereof, the President may assign 


the command of the forces of such field, department, or command, or of any 
organization thereof, without regard to seniority of rank in the same grade. 


It was held by the Court of Claims in the case of Kinsolving v. 
United States, 63 C. Cls. 79, that in view of such provisions the term 
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“competent authority” as used in the act of April 26, 1898, has refer- 
ence to the President and, where the orders are not issued by the 
President, or by his direction, additional pay for exercising a higher 
command is not authorized. Also see Campbell v. United States, 63 
C. Cls. 133. 

With respect to the Sti/man case, the court’s conclusion indicates a 
change in view from that reached in the Kinsolving and Campbell 
cases—followed and applied uniformly by the administrative and ac- 
counting officers since they were decided. However, although brought 
to the court’s attention, the opinion neither mentions such cases nor 
states any reason for the change in point of view. Respecting the 
continuation of the statutory basis for the conclusion in those cases, 
section 6 of the act of May 5, 1950, 64 Stat. 145, which deleted the 
words “Article 119” from the quoted section 1 of the act of June 4, 
1920, expressly provides that: 

These provisions as amended herein shall be construed to have the same force, 

effect, and applicability as they now have, but shall not be known as “Articles of 
War”. [Italics supplied.] 
Also, there is no indication in the court’s decision that it gave full 
consideration to the Mitchell case and such decision ignores the “final 
and conclusive” determination made by the department under the 
Missing Persons Act that the individual concerned was not entitled to 
the pay and allowances claimed. Compare Moreno v. United States, 
118 C. Cls. 30. For such reasons, the court’s decision in the Stillman 
case may not be accepted as affording a sufficient basis for favorable 
action by this Office on your claim. 

Regarding that period of your claim from August 21, 1945, to Jan- 
uary 20, 1946, subsequent to your liberation as a prisoner of war, it 
may be pointed out further that since the Japanese surrendered August 
14, 1945, with the formal surrender ceremonies taking place on Sep- 
tember 2, 1945, and in view of your apparent hospital status, it is not 
understood how you could be regarded either as having been “operat- 
ing against an enemy,” or as still commanding the First Regular Divi- 
sion during such period, so as to entitle you to additional pay under the 
1898 act, even if the other statutory conditions had been met. 

Upon review it is concluded that your claim may not be allowed and, 
accordingly, the settlement of August 4, 1947, is sustained. 


[B-121659] 


Traveling and Transportation Expenses—Transfers Between 
Branches of Federal Government 


An employee of the Judicial Branch of the Government who travels to a new 
permanent duty station upon the acceptance of a Presidential appointment in 
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the Executive Branch of the Government may be considered to have performed 
travel incident to a transfer from one department to another within the contem- 
plation of section 1 of the Administrative Expenses Act of 1946, as amended, 
so as to be entitled to reimbursement for travel and transportation of dependents 
and household effects. 

Acting Comptroller General Morrow to the Attorney General, Octo- 
ber 29, 1954: 


Reference is made to letter of September 29, 1954, from the Admin- 
istrative Assistant Attorney General, file A3, requesting a decision as 
to whether Mr. Lewis J. Grout, a newly appointed member of the 
Board of Parole, Department of Justice, may be reimbursed for 
expenses of his travel and transportation of his immediate family 
and household effects from Kansas City, Missouri, his previous post 
of duty, to Washington, D. C., his new permanent duty station. 

The record shows that Mr. Grout occupied the position of Chief 
United States Probation Officer of the United States District Court 
for the western district of Missouri (Kansas City), when he was 
appointed by the President to be a member of the Board of Parole 
(18 U. S. C. 4201). It has been ascertained informally that Mr. 
Grout’s appointment as a member of said Board for the term expiring 
September 30, 1959, was confirmed by the Senate on August 19, 1954. 
He resigned from his position as Chief Probation Officer at the close 
of business September 27, and took the oath of office and entered on 
duty with the Board of Parole on September 28, 1954. The question 
for determination is whether a civilian employee in the judicial branch 
of the Government who, without any break in his Federal service, 
accepts a position in the executive branch of the Government “to 
which appointment shall be by the President by and with the advice 
and consent of the Senate” may be considered as transferring within 
the meaning of section 1 of the Administrative Expenses Act of 1946, 
Public Law 600, as amended (5 U.S. C. 73 (b1)). 

As the Assistant Attorney General’s letter points out this Office 
heretofore has held that the provisions of section 7 of the aforesaid 
statute, 60 Stat. 808, are applicable to a presidential appointee in the 
judicial branch of the Government. 27 Comp. Gen. 313. The letter 
refers also to Office decision dated June 15, 1948 (27 Comp. Gen. 757), 
wherein it was held that the benefits of section 1 of the aforesaid 
statute, 60 Stat. 806, are not confined to persons having a competitive 
Civil Service status but are available to all bona fide changes of official 
station within the same agency and to all changes of employment 
between departments as defined in section 18 of said act, 60 Stat. 811, 
provided the service in the two agencies is continuous—without a 
break of one work day—and all statutory requirements and the regu- 
lations are complied with. 








206 DECISIONS OF THE COMPTROLLER GENERAL 34 


Paragraph 3 of the letter reads in part as follows: 


* * * This office is of the view that continuity of service is the test of the 
meaning of transfer in this statute. A transfer can be accomplished within 
the meaning of the law as between two different lines of activity in two branches 
of the Federal Government. The appointing powers and the methods of appoint- 
ment seem immaterial if, as you have held, a transfer can be accomplished 
between the executive and the judicial branches of the Government. It would 
seem that the appointment by the President of an individual who was previously 
appointed by a court of law would not militate against our conception of a 
transfer, note the latter part of Clause 2, Section 2, Article 2, Constitution. * * * 
Accordingly, it is our view that if it is acceptable to treat as a “transfer” a 
change of official duty and station between the judicial and executive branches, 
it is likewise proper so to consider a change of duty and station from the judicial 
to the executive by Presidential appointment, as distinguished from appointment 
by the head of a Department. 


I concur with the views expressed in said paragraph. Accordingly, 
and in line with the conclusions reached in the foregoing decisions, 
I am of the opinion that Mr. Grout may be afforded the benefits of 
section 1 of the Administrative Expenses Act of 1946, subject to the 
conditions specified therein. 
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[B-121626] 


Concessions—Leases—Shasta Dam—Termination 


Where concessionaire at Shasta Dam is required to pay a monthly rental of 5 
percent of gross receipts from operation of concession with a guaranteed minimum 
rental, the fact that the contract has become unprofitable furnishes no basis for 
termination of the lease and the execution of a new lease without compensating 
benefits to the Government. 


Acting Comptroller General Weitzel to the Secretary of the Interior, 
November 1, 1954: 


Reference is made to letter of September 28, 1954, from the Adminis- 
trative Assistant Secretary of the Interior, requesting to be advised 
whether the lease discussed therein may be terminated and a new lease 
entered into which, while covering the same subject matter, would 
provide for a longer term than the present lease at an apparent lower 
revenue to the United States. 

The lease was awarded following a solicitation of bids and covers 
the operation of a concession at the Vista House, a facility maintained 
by the Bureau of Reclamation at Shasta Dam, Central Valley Project, 
California, for the term July 1, 1952, to April 30, 1957. The conces- 
sion is for the sale to the public of lunches, souvenirs, film, postcards, 
etc., and under the terms of the lease the concessionaire pays a monthly 
rental of 5 per cent of gross receipts with a guaranteed minimum rental 
of $750 per month. 

A summary of the sales shows that during the first five months of 
operation gross sales amounted to $22,475.06 and that during the cor- 
responding months of 1953, the gross receipts amounted to $21,958.17. 
Receipts so far received in 1954 indicate a further drop in gross re- 
ceipts. Asa consequence, it is stated that the concessionaire has had to 
pay the full $750 per month rental which amounts to approximately 
25 per cent of the gross receipts. It is stated that the lessee and Bureau 
of Reclamation officials attribute the decrease in gross receipts and the 
failure of profits from this venture to come up to expectations to two 
factors. The first mentioned factor is that when the concession was 
first opened all automobiles coming to the dam were required to park 
at the Vista House, but beginning with March 1953 the top of the dam 
was opened to vehicular traflic and as a result many automobiles now 
cross the dam without stopping at the Vista House. The second factor 
is that beginning in April 1954, the Bureau began to charge a 30-cent 
fee for guided tours. While such fee is relatively small it is urged 
that this diversion of spending money undoubtedly has had some 
effect on sales of ice cream, candy, and souvenirs. 

It is stated that at the time bids were advertised for the concession, 
the Bureau did not contemplate opening the dam to vehicular traffic 
nor the charging of a fee for guided tours. Consequently, bidders ap- 








208 DECISIONS OF THE COMPTROLLER GENERAL [34 


parently did not take such factors into consideration in the preparation 
of their bids. However, an examination of the sales summary does not 
establish that the two mentioned factors are responsible for the fact 
that the sales did not reach the volume anticipated nor does it appear 
that the request to terminate the present lease is predicated on such 
factors. In any event, the Government was fully within its rights 
in opening the top of the dam to vehicular traffic and charging a fee 
for guided tours. On the other hand, it appears that the losses incurred 
by the concessionaire, reported as being $150 per month, resulted from 
his having overestimated the amount of sales which would be made at 
the concession. 

It is urged that termination of the present lease with the concur- 
rence of the lessee and the advertisement for bids for a lease of 10 
years’ duration would afford a number of advantages to the Govern- 
ment over the situation existing under the present lease. In this con- 
nection it is pointed out that the operation of the concession is essen- 
tially for accommodation of the public rather than a means to provide 
revenue to the Government. Unless the present lease is terminated by 
mutual consent it is anticipated that the concessionaire will default 
and that service to the public would be disrupted. It is stated that, 
in such event, other bidders would not be willing to bid as much for 
the new lease as the present lessee who has invested $30,000 in stock 
and equipment which would be virtually worthless outside of the con- 
cession. In view of such circumstances it is urged that such proposed 
arrangement would not only provide assurance to the Government of a 
long-term operation without disruption of service to the public but 
would also ultimately result in more revenue to the Government than 
would be the case if the present lease were to be terminated by default, 
since, as mentioned above, the present lessee would undoubtedly sub- 
mit a substantially higher bid for a new long-term lease than would 
other bidders. 

In the final analysis, if everything materializes as contemplated, the 
end result would be a reduction in the rental of the premises involved. 
In that connection, in decision of April 11, 1944, B-40226, to the then 
Secretary of the Interior, it was held that an administrative remission 
or reduction in the amount of the annual franchise fee required to be 
paid under an agreement for the maintenance and operation of a medi- 
cal and hospital service in Yellowstone National Park was unauthor- 
ized in the absence of some compensating benefit to the Government. 
In said decision, it was stated : 


There is no provision in the contract involved to the effect that the contractor 
may be excused from performance in the event anticipated revenues fail to 
materialize; consequently, there is no legal basis for relieving the contractor 
from his obligations thereunder on the ground that the contract is unprofitable. 
See Columbus Railway, Power & Light Co. v. Columbus, 249 U. 8. 399, and cases 
therein cited. Also, it is well settled that, in the absence of a statute specifically 
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so providing, no officer of the Government has authority to give away or sur- 
render any right vested in or acquired by the Government under a contract. See 
Brawley v. United States, 96 U. S. 168; Simpson v. U. S., 172 U. S. 372; Pacific 
Hardware Co. v. United States, 49 C. Cls. 327; Bausch &€ Lomb Optical Co. v. 
United States, 78 C. Cls. 584. * * * 

The legal principles considered and the conclusion reached in said 
decision appear to be equally applicable to the present proposal. The 
compensating benefits to be derived by the Government warranting 
the proposed action are stated as (1) uninterrupted service to the pub- 
lic; (2) receipt of the highest bid from the present lessee; and (3) a 
lease for a longer term. Said benefits rest upon the assumption that 
the present lessee wi/7 be the highest bidder for the new lease. How- 
ever, in the event a higher bid should be received from another bidder, 
the Bureau would be faced with the same disruption of service as it 
would if the present lease were terminated by default. In that even- 
tuality, the Government by terminating the present lease, as proposed, 
would suffer a detriment since it would be foreclosed from recovering 
damages from the lessee. 

Furthermore, there is no certainty that the new lessee would carry 
out the full term of the 10-year lease. Should other factors develop 
during such term resulting in the operation of the concession at a 
loss, the Bureau would find itself in the same position as at present. 
If the proposed plan is carried out, the one thing certain is that the 
Government will suffer a loss in rental from the time the new lease 
is entered into until April 30, 1957. 

In the light of the foregoing, this Office is of the view that any 
compensating benefit to the Government is so nebulous as to not war- 
rant the action proposed. 

Your submission is answered accordingly. 


[B-120443] 


Compensation—Within-Grade Advancement—Restoration 
to Former Position Following Reduction—Waiting Period 
Commencement 


The repromotion of an employee to his former position which had been abolished 
and subsequently reestablished is an equivalent increase in compensation within 
the meaning of the Classification Act of 1949, as amended, so that a new waiting 
period for a within-grade advancement begins on the date of the repromotion. 


Acting Comptroller General Morrow to the Secretary of Commerce, 
Nov. 2, 1954: 


Reference is made to your letter of June 10, 1954, requesting a deci- 
sion as to when the waiting period would begin for the third periodic 
step-increase (fourth step) under the facts and circumstances of a case 
set out in your letter, as follows: 


On February 17, 1952, an employee of your Department was granted 
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@ periodic step-increase to $7,440 per annum, the third step in GS-12. 
On July 1, 1953, the job was abolished, and the employee was reas- 
signed to a GS-11 position at a salary rate of $6,940 per annum, the 
top rate of that grade. He was immediately detailed to continue the 
performance of his former duties notwithstanding the GS-12 position 
had been abolished. The position was reestablished in October 1953 
as GS-12, and the employee was selected as a successful candidate 
therefor, and was appointed to the GS-12 position March 29, 1954, at 
the salary rate of $7,440 per annum, the third step of the grade. Upon 
that state of the record the question specifically is whether the waiting 
period for the periodic step-increase is to be reckoned from February 
17, 1952, or from March 29, 1954. 

Subparagraphs (e) and (f) of section 25.11, Rules and Regulations 
of the Civil Service Commission, Z1-314 Federal Personnel Manual, 
referred to by you provide in pertinent part as follows: 

(e) Waiting period is the minimum ‘time requirement of creditable service 
without an equivalent increase in compensation in order to be eligible for consid- 
eration for a periodic step-increase. The waiting period for either full-time or 
regular part-time employees is 52 calendar weeks for grades with step-increases 
of less than $200, and 78 calendar weeks for grades with step-increases of $200 
- * * * Creditable service, in the computation of waiting periods, 


(1) Continuous paid civilian employment in any branch (executive, legisla- 
tive, or judicial) of the Federal Government. 


* a * os - * * 


(f) * * * The following, among others, are not “equivalent increases in com- 
pensation” : 


= s * . . - . 

(3) An increase made for the specific purpose of correcting an error in a 
previous demotion or reduction in pay. 

Since the employee’s Grade GS-12 job is stated to have been 
abolished on July 1, 1953, your statement that he thereafter was im- 
mediately detailed to continue the performance of the duties of the 
abolished position is not understood. A detail, in its generally ac- 
cepted connotation, means the temporary assignment of an employee 
from his regular position to another position without changing his 
regular civil service or pay status. Obviously, there could not have 
been such a detail here since the position to which he purportedly 
was detailed had been abolished. 

While, under subpart (3) of the regulations quoted above, an in- 
crease made for the specific purpose of correcting an error in a previous 
demotion or reduction in pay, does not constitute “an equivalent in- 
crease in compensation,” as those words are used in the regulations, I 
do not consider that the regulation (subpart 3) was intended to apply 
to errors in judgment. The abolishment of the GS-12 grade position 
and the reestablishment of that same position within such a short 
period of time, suggests that any error committed here was one of 
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judgment. Even though an error in judgment may have been com- 
mitted in the abolishment of the position on July 1, 1953, it would 
appear that all actions taken in this case were legally proper, and I 
know of no appropriate legal basis for not considering the employee’s 
repromotion an “equivalent increase in compensation” as those words 
are used in the Classification Act of 1949, 63 Stat. 954, as amended, 
and the Federal Employees Pay Regulations. See 27 Comp. Gen. 59. 

Also, you may be advised that the foregoing conclusions are in 
accordance with the views of the Civil Service Commission as con- 
tained in a letter of September 22, 1954, from that agency relating to 
the matter. Specifically answering your question, therefore, the em- 
ployee involved started a new waiting period of 78 calendar weeks on 
March 29, 1954, when he was repromoted to the GS-12 position. 


[B-120893] 


Compensation—Postal Service—Automatic Promotions— 
Date To Be Commenced 


A postal service employee who at the time of a transfer between positions in the 
postal field service is credited under the act of June 19, 1948, with sufficient 
service to entitle him to an automatic promotion is required to be promoted 
immediately upon the date of the transfer. 

Acting Comptroller General Morrow to the Postmaster General, 


November 2, 1954: 


Reference is made to letter dated July 28, 1954, your reference 4, 
from the Acting Postmaster General, requesting a decision as to the 
application of the act of June 19, 1948, 62 Stat. 484, as amended, 39 
U. S. C. 879-884, hereinafter referred to as Public Law 674, 62 
Stat. 484, to the reassignment of a postal employee on a particular 
date under the facts hereinafter described. 

The involved employee was promoted on January 1, 1951, to the 
top automatic grade (grade 4) in the position of charman. In ac- 
cordance with the act of October 24, 1951, Public Law 204, 65 Stat. 
622, the top grade for the position of charman became grade 2 at 
$1.475 per hour. Subsequently, on September 16, 1953, the employee 
was transferred from the position of charman, grade 2, to the position 
of fireman-laborer, grade 4, at $3,270 per annum. The question pre- 
sented is whether under the provisions of Public Law 674 the em- 
ployee properly could be granted the two-grade increase effective on 
the date of transfer, namely, September 16, 1953, or whether such 
promotion should have been withheld until the beginning of the quar- 
ter following such transfer, namely, October 1, 1953. 

Public Law 674 is in part as follows: 


That any employee of the postal service who is in a position for which salary 
grades are provided in the Act entitled “An Act to reclassify the salaries of 
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postmasters, officers, and employees of the Postal Service; to establish uniform 
procedures for computing compensation ; and for other purposes”, approved July 
6, 1945, and who transfers or is transferred from such position to any other 
position in the postal service for which salary grades are provided by such 
Act, shall, for purposes of establishing eligibility for promotion in the position 
to which he transfers or is transferred, (1) in the case of an employee in a 
position for which automatic promotions are provided, be credited with all sat- 
isfactory service since his last automatic promotion and (2) in the case of an 
employee in a position for which automatic promotions are not provided, be 
credited with all satisfactory service performed in such position. 

Sec. 2. Any such employee shall be eligible for promotion within the salary 
grades of his new position after completing an amount of service in such posi- 
tion, which when added to the prior service for which credit is provided by the 
first section of this Act, gives such employee sufficient service for promotion in 
his new position. 

While Public Law 674 authorizes the counting of certain service for 
promotion purposes upon transfer from one position to another within 
the postal field service, no express language is contained in that act 
authorizing upon such a transfer an immediate promotion based upon 
prior service. Moreover, there has been found nothing specific in the 
legislative history in that act which would clarify the matter. How- 
ever, the purpose of Public Law 674 as disclosed by Senate Report No. 
1921 on S. 1082, dated May 11, 1948 (see page 2), is “to enable em- 
ployees in the field postal service, when transferred from one position 
to another, to receive credit toward salary advancement for service 
accumulated since their last advancement.” Construing sections 1 
and 2 of Public Law 674, 62 Stat. 484, consistently with the purpose 
of the legislation, it reasonably may be concluded that the law con- 
templates that where upon transfer between positions in the postal 
field service an employee is credited with sufficient service to entitle 
him to a promotion, such promotion should be made effective at the 
date of transfer. Any excess service, or service that is insufficient to 
entitle an employee to a promotion immediately upon transfer, shall 
remain to his credit in the new position and count toward the re- 
quired service for his next automatic promotion. Accordingly, my 
view is—and I so hold—that the action taken in promoting the em- 
ployee to grade 4 effective upon the date of his transfer to the position 
of fireman-laborer not only was correct, but was required under the 


provisions of Public Law 674. 


[B-119671] 


Contracts—Modification—Additional Work—Deferred 
Construction Costs 


A contract for the relocation of a railway incident to a Government dam and 
reservoir project, which contains a limitation upon the amount to be expended 
and specifically provided that the Government obligation would end upon the 
completion, final inspection, and approval of the relocated life, may not be 
amended to provide reimbursement for the cost of reconstruction work neces- 
sitated by landslides along the new roadbed after the line was placed in oper- 
ation. 





Pare Ra tens Sere 


om Nae 


EUR 





i SRST ees weet 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 213 


Acting Comptroller General Morrow to the Secretary of the Army, 
November 4, 1954: 


In your letter of April 9, 1954, you request the concurrence of the 
General Accounting Office in a proposed amendment to contract No. 
W-34-066-eng-553 between the Corps of Engineers and the St. Louis- 
San Francisco Railway Company. 

The contract was entered into on January 28, 1948, and provided 
generally for the relocation of railroad tracks then located in the 
area to be occupied by the Wister Dam and Reservoir, Le Flore 
County, Oklahoma, by or at the expense of the Government. The 
basic concept of this and similar contracts is stated to be the substitu- 
tion of similar and equal facilities for those which have to be relocated 
because of flood control activities. Because of the presence of weath- 
ered, highly-plastic clay shale at and above the grade of the relocated 
roadbed of the St. Louis-San Francisco Railway, overlaid on the up- 
hill side of cuts by a heavy accumulation of talus, landslides have 
occurred during the time since the relocated line was placed in opera- 
tion, requiring the Railway to expend approximately $20,000 in recon- 
struction. The contract contains no specific basis for reimbursement 
to the Railway for such expenditures. 

It is stated to be the policy at present to provide specifically in 
relocation contracts for payment by the Government of deferred con- 
struction costs, that is, the cost of work necessitated by landslides, 
subsidence of roadbed, and other changes in topography along the 
relocated line for a period of from three to five years after it is placed 
in operation. At the time the instant contract was executed, however, 
the theory of deferred construction had not been sufficiently devel- 
oped, with the result that the contract does not contain the article 
now generally used. It is proposed to modify the St. Louis-San Fran- 
cisco Railway Company contract by adding to it the usual deferred 
construction article under which the Government would pay the Rail- 
way for the cost of reconstruction work necessitated by landslides 
along the new roadbed. The contract is viewed as still in the execu- 
tory stage since the Railway has not yet conveyed to the Government 
title to its right-of-way within the reservoir area, as required by 
Article 2 (b) of the contract. 

Examination of the contract discloses that the work of relocation, 
rearrangement or alteration of trackage and appurtenances was to 
be done by the Government in accordance with plans and specifica- 
tions to be approved in advance by the Railway. The Railway agreed 
to furnish all rails and other metal track material, to remove rails, 
etc., from that part of the line to be relocated, to build a new water 
station, to furnish a work train and an inspector, and to perform cer- 
tain other work, all at the expense of the Government. Payment to 
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the Railway for such services was provided for by Article 3 of the 
contract, under which various methods of payment were prescribed 
for the various types of work and services to be performed by the 
Railway. Article 3 (b) provided that 


* * * in no event shall the total amount paid by the Government to the Rail- 
way exceed the sum of * * * ($122,523.00). 


It was further provided by Articles 11 and 13 of the contract that 


* * * after completion, final inspection and approval of the relocated line, the 
Railway shall operate and maintain same without further claim upon the Gov- 
ernment except such recourse as the Railway Company may have under Public 
Law No. 526—79th Congress. (Article 11.) 
and that if the Government should determine to resort to condemna- 


tion or other judicial proceedings, the contract 


* * * shall be final and conclusive evidence of the proper award to be made 
to the Railway * * *. (Article 13.) 


Public Law 526, 79th Congress, is the Flood Control Act of 1946, 60 
Stat. 641, and its mention in Article 11 of the contract appears to refer 
to section 9, 60 Stat. 643 thereof, which provides as follows: 


Whenever the Chief of Engineers shall find that any highway, railway, or 

utility has been or is being damaged or destroyed by reason of the operation of 
any dam or reservoir project under the contro] of the Department of the Army, 
he may utilize any funds available for the construction, maintenance, or oper- 
ation of the project involved for the repair, relocation, restoration, or protection 
of such highway, railway, or utility: Provided, That this section shall not apply 
to highways, railways, and utilities previously provided for by the Departinent of 
the Army, unless the Chief of Engineers determines that the actual damage has 
or will exceed that for which provision had previously been made. (33 U. S. C. 
701q) 
It is not understood that the damage which necessitated the recon- 
struction work now in question resulted from the operation of the 
reservoir project; such damage apparently was the result of natural 
conditions at the site of the relocated roadbed. It may also be noted 
that on October 20, 1949, which was after the time when the new line 
was placed in operation, the contract was modified to clarify the 
intention of the parties that the Railway should be paid for certain 
engineering services performed before execution of the contract, and 
it was specifically provided in that modification that all other terms 
and conditions of the contract should remain unchanged. 

It is apparent from what has been said above that the reconstruction 
work performed by the Railway for which payment now is proposed, 
if considered by the parties at all, was not provided for by the con- 
tract between them. Article 11 of the contract did provide, however, 
that the Government’s obligation to the Railway was at an end upon 
completion, final inspection and approval of the relocated line, and 
that operation and maintenance by the Railway thereafter should be 
without further claim upon the Government. This seems to be a 
reasonable provision in view of the Government’s obligation to con- 
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struct the relocated trackage in accordance with plans and specifica- 
tions to be approved by the Railway. While Article 5 of the contract 
does provide that the work to be performed should not be considered 
as betterments, and that the relocation of the facilities should place 
them as nearly as practicable in the same condition as of the date of 
the contract, this general language appears insufficient to overcome 
the specific provisions of Article 11, and the stipulation in Article 
3 (b) as to the maximum amount payable to the Railway under the 
contract. 

On the basis of the present record, I am unable to find that any 
basic understanding existed between the parties sufficient to justify 
correction or modification of their contract to permit payment to the 
Railway for the reconstruction expenses in question. 


[B-120940] 


Hospitals—Private Nonprofit—Federal Aid 


Facilities in a private nonprofit hospital which are intended for public health 
services do not constitute “related facilities” to the hospital within the meaning 
of the Hospital Survey and Construction Act, and, therefore, the costs of such 
fagilities may not be included in the computation of Federal grants for hospital 
construction under the act. 


Acting Comptroller General Morrow to the Secretary of Health, 
Education and Welfare, November 4, 1954: 


Reference is made to your letter of July 29, 1954, requesting advice 
as to whether the General Accounting Office would be required to ob- 
ject to grants to private nonprofit hospitals under the Hospital Survey 
and Construction Act, Public Law 725, 79th Congress, 60 Stat. 1040, 
as amended, 42 U.S. C. 291, et seg., based upon the view that facilities 
in such hospitals for the provision of public health services by local 
public health departments constitute “related facilities” to such hos- 
pitals within the meaning of said act. 

Subsections (e) and (f) of section 631 of the act, 60 Stat. 1047, 42 
U.S. C. 291i (e) and (f), define “hospital” and “public health center,” 
respectively, as follows: 

(e) the term “hospital” (except as used in section 622 (a) and (b)) includes 
public health centers and general, tuberculosis, mental, chronic disease, and 
other types of hospitals, and related facilities, such as laboratories, out-patient 
departments, nurses’ home and training facilities, and central service facilities 
operated in connection with hospitals, but does not include any hospital furnish- 
ing primarily domiciliary care; 

(f) the term “public health center’? means a publicly owned facility for the 
provision of public health services, including related facilities such as labora- 
tories, clinics, and administrative offices operated in connection with public 
health centers ; 

While neither the act itself nor the legislative history thereof 


furnishes a clear and comprehensive definition of what would con- 
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stitute “related facilities” to a hospital or a public health center, the 
act does give examples of such facilities as indicated in the above- 
quoted definitions. It would appear from the examples furnished that 
a related facility is one that is functionally related to and administra- 
tively a part of the hospital. That is, the facility functions and is 
administered as a subordinate but integral part of the hospital and 
the services furnished by it form a part of the total services furnished 
by the hospital. It does not appear that an independent facility op- 
erating under the jurisdiction of a different administrative or govern- 
ing body than the hospital itself and in no manner under the jurisdic- 
tion or control of the hospital could be considered as a “related 
facility” to the hospital within the meaning of the act. Moreover, 
the act specifically designates a public health center as a hospital and 
it seems clear that one hospital could not be considered as a “related 
facility” to another hospital. 

Also, while your letter quotes numerous statements relative to the 
desirability of combining in one unit both a general hospital and a 
public health center, such statements appear to have been made solely 
by persons giving testimony in favor of the bill. There is nothing in 
the legislative history to indicate that the Congress subscribed to 
such views and indeed the definitions contained in the act and quoted 
hereinabove would indicate to the contrary. 

Accordingly, it is the opinion of this Office that facilities in a private 
nonprofit hospital which are intended for the provision of public 
health services do not constitute “related facilities” to such hospital 
within the meaning of the Hospital Survey and Construction Act and, 
hence, this Office would be required to object to grants made on such 
a basis. 


[B-119855J 


Compensation—Wage Board Employees—On-Call or 
Stand-by Time at Home—Tours of Duty 


A weekly tour of duty consisting of 20 hours actual work and 70 hours stand-by 
time at home may be established for wage board employees at a Goverument 
electric powerplant and the compensation for work and stand-by time may be 
fixed in accordance with prevailing industrial practices so as to entitle the 
employees to the equivalent of 40 hours pay for such a workweek. 

While a period of stand-by time during which a wage board employee at a remote 
Government powerplant remains on call at home may not be considered “labor” 
within the meaning of the 40-hour week statute of March 28, 1934, for payment of 
overtime compensation, and does not constitute “work” within the meaning of 
the eight-hour law of August 1, 1892, payment of compensation may be made 
for such stand-by time on a pro rata basis of regular compensation. 


Acting Comptroller General Morrow to the Secretary of the Interior, 
November 5, 1954: 


Reference is made to letter of April 26, 1954, from the Administra- 
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tive Assistant Secretary, requesting a decision upon the four questions 
hereinafter set forth, pertaining to employees who are not subject 
to the Classification Act of 1949, 63 Stat. 954, as amended, and whose 
wages are determined upon an hourly basis in accordance with pre- 
vailing practices in the locality, or by actual negotiation with em- 
ployee representatives under formal written agreements. 

The letter of April 26, in part, is as follows: 


This plant is designed for remote control from the adjacent Seminoe plant, 
and is to be unattended for a majority of the time. There is a certain amount 
of work at these plants such as cleaning, greasing and oiling machinery, and 
minor maintenance, which will require the presence each day of an employee 
at the plant for approximately four to five hours. However, during the periods 
when the plant is unattended, it will be necessary that an employee be available 
in close proximity at all times to answer emergency calls at the plant in the 
event of failure of the control equipment or operation of the automatic shutdown 
protective devices. It is imperative that the plant be placed back in operation 
with as little delay as possible whenever trouble develops. We plan to have two 
powerplant operators stationed at this plant who, between them, will perform 
all the necessary work and provide “on-call” service on a 24-hour day, 7 days 
a week basis. During the period these uperators are “on-call” they will not be 
required to remain at the plant, but will be required to remain at their homes 
or within hearing distance of the alarm system at the powerplant at all times 
in the event an emergency occurs. We believe the employees are entitled 
to compensation for such “on-call” duty. 

There is not sufficient work, nor an operating requirement, for the presence 
of these employees at the powerplant for an actual forty hours work per week. 
Therefore, we propose to establish tours of duty for the two ungraded attendants 
at the remotely controlled Kortes powerplant so each would perform approxi- 
mately 20 hours actual work per week and be “on-call” for approximately 70 
hours per week. If such a tour of duty is permissible, we plan to fix compensa- 
tion for the “on-call” duty so that the combination of actual work and “on-call” 
time would normally entitle the employee to 40 hours pay per week. Overtime 
pay would apply for work performed by an employee during normal off-duty 
periods and for actual work performed, during work-time duty or on-call time 
duty, which exceeds 40 hours per week. 


The specific questions presented are as follows: 


1. Does “on-call” or “stand-by” service as proposed herein constitute “work” 
within the coverage of the Eight-Hour Law of August 1, 1892 (27 Stat. 340)? 

2. Does “on-call” or “stand-by” service as proposed herein constitute “labor” 
within the coverage of Section 23, Act of March 28, 1934 (48 Stat. 522)? 

8. Under the current general policy throughout the Federal service of estab- 
lishing 40-hour per week tours of duty, what latitude does this Department have 
in prescribing regular tours of duty in excess of 40 hours per week to cover 
operating requirements such as are described in the preceding paragraphs? 

4. If the proposed assignment of an individual employee to a 20-hour work 
and 70-hour stand-by tour per week is permissible, is it within the Department’s 
discretion to adjust the compensation of such employee so that total compensa- 
tion for work time plus stand-by time would be equal to what he would have 
received on a 5-day, 8-hour actual work week? 


In letter of August 10, 1954, the Administrative Assistant Secretary 
furnished additional information to substantiate the fact that it is 
the practice in some phases of private industry for labor and manage- 
ment to agree upon the amount of compensation to be paid for a com- 
bination of “stand-by” time and actual work, the compensation for 
the “stand-by” service usually being a proportion of the straight time 
compensation for regular work. Also, after quoting various examples, 
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the letter states that it has been determined that it already is the pre- 
vailing practice for labor unions and the electric power industry to 
enter into agreements of that nature in areas where the Department 
now proposes to effect similar arrangements at its powerplants. Fur- 
ther, information has been furnished to indicate that the adoption of 
the proposal of the Department for semi-automatic operation of 
powerplants would result in savings of over one-half of the cost of 
the manual operation thereof. 

Under the proposed employment arrangement whereby the em- 
ployee performs actual service of approximately 20 hours a week and 
is in a stand-by status for an additional 70 hours—during which 
period he remains at home, and except for being in a state of readiness 
to answer an emergency, is free to follow his usual pursuits—the 
period of stand-by time reasonably may not be considered “labor” 
within the meaning of the 1934 statute as would require the payment 
of overtime compensation for hours of labor in excess of 40 in a work- 
week as authorized by that statute. Neither would it appear that such 
stand-by time constitutes “work” within the meaning of that term as 
used in the Eight-Hour Law of August 1, 1892. 

On the other hand, considering the definite restrictions placed upon 
the employee’s use of his time for the benefit of the Government when 
in a stand-by status such as contemplated here, it would seem that 
he is entitled to receive some compensating benefit. And, in that 
respect, there appears no objection to the payment of premium com- 
pensation—upon a pro rata basis of regular compensation—in recog- 
nition of such restrictions upon the employee’s freedom of action. 

In view of the foregoing and considering the fact that the additional 
information furnished appears to establish that it is the practice of 
the electric power industry in the particular geographical locations 
in which Department’s powerplants are located to enter into similar 
wage agreements, no objection is perceived to the fixing of compensa- 
tion for such stand-by time on the basis proposed under the Secretary’s 
authority to prescribe rates of pay for employees such as here involved 
in accordance with prevailing rates. Cf. section 25.253 of the Federal 
Employees Pay Regulations, issued by the Civil Service Commission 
pursuant to section 208 (a) of the act of September 1, 1954, Public 
Law 763, 68 Stat. 1111, and published in the Federal Register on No- 
vember 2, 1954, which authorizes, under certain circumstances, the 
payment of additional compensation to employees required to remain 
“on-call” in their living quarters. Also, there is perceived no objec- 
tion to the administrative fixing of a tour of duty consisting of actual 
working time and stand-by time as proposed. 

Your questions are answered accordingly. 
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[B-121805] 


Public Buildings—Construction—Acceptance of Completed 
Units; Contracts—Modification—Public Interest Consider- 
ations 


A lump-sum contract for construction of buildings at three Indian school sites, 
which contains a provision placing on the contractor the liability for damage or 
destruction of the property prior to acceptance, does not give the Government any 
right to occupy any of the projects until all the work is completed and accepted, 
however it would be in the public interest to modify the contract to provide a 
separate price for each project so as to permit acceptance and occupancy as the 
projects are completed. 

Acting Comptroller General Morrow to the Secretary of the Interior, 


November 8, 1954: 


I have your letter of October 18, 1954, with enclosures, requesting a 
decision as to whether, under the terms of contract No. 14-20-650-87 
covering the construction of three school projects, the Bureau of In- 
dian Affairs has a vested right to use and occupy the buildings and 
utilities at any of the three projects as the work on each project is 
completed but prior to the written acceptance of the work, or whether, 
if the Bureau does not have such right, the contract can be modified 
to state the price for each project separately. 

Under the provisions of the contract, George A. Rutherford, Inc., 
agreed to construct three projects consisting of various types of build- 
ings and utilities systems to be used in connection with existing schools 
located on the Navajo Indian Reservation at Crystal, Standing Rock 
and Ship Rock, all in the State of New Mexico, for the lump-sum con- 
sideration of $627,757. 

You state that when invitations for bids for these projects were 
issued, it was contemplated that the price for each would be set out 
separately in the contract in order that written acceptance could be 
given on each project as the work was completed, thereby relieving the 
contractor of all further responsibility for that particular division of 
the work, allowing payment to be made in full for each project and 
thus permitting the Bureau immediately to use and occupy the build- 
ings and utilities for school purposes. You state further, however, 
that because of the urgency to get the contract awarded after bids were 
opened on May 25, 1954, the price for each of the three projects was 
not stated separately, as originally planned, but only the lump-sum 
price for the entire work was stipulated in the contract. 

The contractor’s obligation in the matter of care and protection of 
the property until the time of its final inspection and acceptance by 
the Government is set forth in article 11 of the General Provisions, 
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Standard Form 23A, and in paragraph 32 of the General Conditions, 
as follows: 


11. PERMITS AND RESPONSIBILITY FOR WORK, ETC. 

The Contractor shall, without additional expense to the Government, obtain 
all licenses and permits required for the prosecution of the work. He shall be 
responsible for all damages to persons or property that occur as a result of his 
fault or negligence in connection with the prosecution of the work. He shall 
also be responsible for all materials delivered and work performed until com- 
pletion and final acceptance, except for any completed unit thereof which there- 
tofore may have been finally accepted. 

32. ACCEPTANCE OF COMPLETED PROJECTS: When all work or materials 
required by the drawings and specifications for each project for which the 
amount is stated separately in the contract have been performed and furnished, 
acceptance of the work will be given by the Contracting Officer. The acceptance 
of the work will be given in writing and until such acceptance the contractor 
will be responsible for the work covered by the Contract. The contractor’s 
responsibility will cease, except as provided by guarantees, when acceptance 
of the work is given. 


The following terms and conditions of subparagraphs (b), (c) and 


(d) of article 7 of the General Provisions of the contract are also for 
consideration in determining the question presented : 


(b) In making such partial payments there shall be retained 10 percent on the 
estimated amount until final completion and acceptance of all work covered by 
the contract: Provided, however, That the Contracting Officer, at any time after 
50 percent of the work has been completed, if he finds that satisfactory progress 
is being made, may make any of he remaining partial payments in full: And 
provided further, That on completion and acceptance of each separate building, 
public work, or other division of the contract, on which the price is stated sepa- 
rately in the contract, payment may be made in full, including retained per- 
centage thereon, less authorized deductions. 

(c) All material and work covered by partial payments made shall thereupon 
become the sole property of the Government, but this provision shall not be 
construed as relieving the Contractor from the sole responsibility for all ma- 
terials and work upon which payments have been made or the restoration of 
any damaged work, or as a waiver of the right of the Government to require the 
fulfillment of all of the terms of the contract. 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the Contractor under this contract will be paid upon the presenta- 
tion of a properly executed and duly certified voucher therefor, after the Con- 
tractor shall have furnished the Government with a release, if required, of all 
claims against the Government arising under and by virtue of this contract, 
other than such claims, if any, as may be specifically excepted by the Con- 
tractor from the operation of the release in stated amounts to be set forth 
therein. If the Contractor’s claim to amounts payable under the contract has 
been assigned under the Assignment of Claims Act of 1940, as amended (41 
U. S. C. 15), a release may also be required of the assignee at the option of the 
Contracting Officer. 


The responsibility of the contractor for all materials delivered and 
work performed until completion and final acceptance and for de- 
livering the work complete and undamaged is not limited by the 
terms of article 11 to damages resulting from the contractor’s fault or 
negligence. JMittry, et al. v. United States, 73 C. Cls. 341. Also, see 
15 Comp. Gen. 876; 16 id. 975. Nor do the partial payment pro- 
visions of article 7 to the effect that the materials and work covered 
by partial payments shall become the property of the Government 
affect the “sole responsibility” of the contractor to restore any dam- 
aged work or the right of the Government to demand that upon com- 
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pletion of the contract the work be delivered complete and undamaged 
without additional expense. 

Concerning the occupancy of a completed or substantially completed 
building by the Government prior to the written acceptance of the 
work and the effect of such occupancy on the contractor’s liability 
for damage to the property, it was held in 25 Comp. Gen. 332, quoting 
the pertinent part of the syllabus: 

The fact that a construction project was substantially completed and occupied 
by the Government when the property was damaged prior to final acceptance 
may not be considered as relieving the contractor of its contractual responsi- 
bility for “all materials and work performed until completion and final accept- 
tance,” of its obligation to repair or replace, at its own expense ,any materials 
damaged “by any cause or means whatsoever,” or of its obligation to deliver the 
entire structure complete and undamaged, so as to estop the Government from 
denying that it accepted the risks incident to the control, use or occupancy of 
the property. 15 Comp. Gen. 876, distinguished. 

Inasmuch as the instant contractor is required to assume the risk 
of damage to or destruction of the property in the event such damage 
or destruction should be caused by an act of the contractor or by some 
occurrence beyond the control of either party prior to final inspection 
and acceptance by the Government, it seems clear that under the pro- 
visions of the contract the Government does not have a vested right 
to use or occupy the building and utilities at any of the three sites 
until all the contract work is completely performed and finally 
accepted. 

As to the question of whether the contract may be amended to 
provide for a separate price for each project, so as to permit the ac- 
ceptance of each project as it is completed, this Office has consistently 
held that contracting officers may legally modify existing contracts 
in the interest of the United States. See for example 19 Comp. Gen. 
662. 

Since on the basis of the facts presented it would be in the public 
interest to modify the contract, to state separately the price of each 
project, this Office perceives no legal objection to such action. 

A reference to this decision should be made on the amendment. 

The enclosures submitted with your letter are returned herewith. 


[B-107956] 


Courts—Judgments—P ay ments—Appropriation Availa- 
bility 


In the absence of a specific provision for the payment of judgments in the act 
of May 29, 1944, relating to benefits for Panama Canal construction employees, 
or express authority for the payment of judgments in the appropriations made 
for the activities out of which the cause of action arose, a district court judgment 
rendered against the United States under the said act may not be paid from ap- 
propriations available to the Civil Service Commission but must be reported to 
the Congress for an appropriation and thereafter forwarded to the General Ac- 
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counting Office for settlement in accordance with section 2414 of Title 28, U. S. 
Code. 

Acting Comptroller General Weitzel to the Chairman, United States 
Civil Service Commission, November 16, 1954: 


Reference is made to your letter of October 5, 1954, replying to let- 
ter of this Office, B-107956, August 2, 1954, presenting your views 
with respect to the propriety of the practice by your Commission of 
paying judgments from current appropriations with particular ref- 
erence to the case of Anderson v. United States, 205 F. 2d 326. 

The case referred to above arose under the act of May 29, 1944, 58 
Stat. 257, as amended, which provides gratuities to certain former 
employees of the Isthmian Canal Commission and Panama Railroad 
Company and to their widows under prescribed conditions. Your 
letter relates the following facts. Early in 1951 Mrs. Catherine C. 
Anderson applied to the Civil Service Commission for the widow’s 
benefit under the act and on May 23, 1951, certificate was issued 
awarding her such benefit at the rate of $913.32 per annum effective 
from May 29, 1944. Under this award, a check for $6,398.31, covering 
gratuity from that date to May 31, 1951, was mailed to her on June 
1,1951. In the meantime, Mrs. Anderson had died on March 1, 1951, 
and the check was negotiated by the executor of Mrs. Anderson’s 
estate and deposited to the credit of the estate. Since the check was 
negotiated in violation of Treasury regulations the sum was recov- 
ered by the Government and the Retirement Division held that no 
title to any gratuity vested in the widow’s estate. Following such 
holding, the executor of the widow’s estate filed suit in the United 
States District Court for the western District of Washington and on 
July 13, 1953, a judgment was entered for the plaintiff for the amount 
claimed, $6,169.98, representing the gratuity from May 29, 1944, to 
March 1, 1951, together with 4 percent interest from the date of the 
judgment. 

It is stated that since the act of May 29, 1944, contains no provision 
for the payment of interest on any unpaid accrued gratuity thereun- 
der, the attorney for the executor was asked, directly and through the 
Department of Justice, whether the executor would accept $6,169.98 
in full settlement of his claim or would prefer to await special appro- 
priation by Congress for this sum plus interest. The executor waived 
his claim for interest and gave the Department of Justice a “Satis- 
faction of Judgment” for filing by the United States Attorney, 
whereupon the executor was issued a check for $6,169.98, the amount 
thereof being charged to the appropriation made for payment of an- 
nuities authorized by the act of May 29, 1944. 

It is urged in your letter that the payment thus made was not the 
payment of the judgment as such but that the Commission accepted 
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the court’s holding to the effect that the right to the widow’s gratuity 
vested in her estate and that the executor’s claim was then adjudicated 
and allowed by the Commission. 

Inasmuch as the court rendered a judgment in favor of the executor 
and the amount was paid to the executor only after he had given the 
Department of Justice a “Satisfaction of Judgment,” this Office can- 
not view the payment as being other than a payment made to satisfy 
the judgment. 

It is also urged that authority for the payment of judgments of 
this nature is provided by the act of May 29, 1944, under which the 
Commission is responsible for the adjudication of annuity claims, the 
submission of budget estimates, and the payment of all annuities under 
that law. Also, it is pointed out that the Commission is authorized 
and directed to perform or cause to be performed any and all acts and 
to make such rules and regulations as may be necessary and proper for 
carrying the provisions of the act into full force and effect. This act, 
it is stated, is a special statute applicable to specific cases and, conse- 
quently, in view of the rule that a general act ordinarily is not to be 
construed as applying to cases covered by a prior special act upon the 
same subject, it is contended that the provisions of 28 U. S. C. 2414, 
enacted into positive law June 25, 1948, are not applicable to the pay- 
ment of judgments involving gratuities under the act of April 29, 1944. 

28 U.S. C. 2414 is, in effect, a restatement of the act of February 18, 
1904, 33 Stat. 41, as amended, and provides in part that “Payment of 
final judgments rendered by a district court against the United States 
shall be made on settlements by the General Accounting Office.” Also, 
as pointed out in letter to you of August 2, 1954, while the provision 
contained in the act of April 27, 1904, 33 Stat. 422, providing in part 
“That hereafter estimates for the payment of all judgments against 
the United States, including judgments * * * of United States courts 
shall be transmitted to Congress through the Treasury Department as 
other estimates of appropriations are required to be transmitted,” was 
repealed by section 301 of the Budget and Accounting Procedures Act 
of 1950, 64 Stat. 838, the legislative history of that act indicates that 
such earlier statute was considered as having been superseded by sec- 
tion 201 of the Budget and Accounting Act of 1921, as amended, which 
provides generally for the transmission of the budget to the Congress 
by the President. Aside from the fact that the act of June 25, 1948, 
was enacted primarily for the purpose of enacting title 28 of the United 
States Code into positive law, thereby making it doubtful that the 
rule of statutory construction mentioned above is otherwise for appli- 
cation here, it is clear that such rule would not be for application un- 
less the act of May 29, 1944, as amended, provides for the payment 
of judgments in a manner different from that provided in the general 
statute, 28 U.S. C. 2414. 
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In this connection an examination of the act of May 29, 1944, does 
not disclose any provision relating to the payment of judgments and 
consequently such act does not appear to be contrary or repugnant to 
the general provisions of law requiring that judgments be appropriated 
for by the Congress and paid on settlements by the General Account- 
ing Office. Exceptions to the rule that judgments must be specifically 
appropriated for by the Congress are recognized only where the 
appropriations or special funds for activities out of which the cause 
of action arose expressly include provisions for the payment of 
judgments against the United States or where other express provisions 
of law provide for payment of judgments. See 15 Comp. Gen. 933 and 
cases cited therein. Also, see 38 U.S. C. 443 relating to United States 
Government Life Insurance and 46 U. S. C. 748 relating to certain 
maritime activities. 

Since, as stated above, the act of May 29, 1944, is silent with respect 
to the payment of judgments and since the Congress, as above in- 
dicated, has specifically provided that certain judgments may be paid 
by the agency concerned from appropriations provided therefor, it 
properly appears that judgments involving benefits under the act of 
May 29, 1944, must be reported to Congress for appropriation in ac- 
cordance with the usual procedure and thereafter forwarded to the 
General Accounting Office for certification for payment. You are ad- 
vised, however, that it does not appear necessary to disturb the pay- 
ment of this or any similar judgment heretofore paid by your 
Commission. 

You request also to be advised in the event it is held that specific 
appropriations must be obtained to pay future judgments, what action 
should be taken concerning annuity payments currently being made to 
Augustin M. Prentiss whose name has been placed on the annuity roll 
for the remainder of his life based on a judgment obtained by him 
in the Court of Claims, April 7, 1953. 

While the administrative determination that his name should be 
placed on the annuity role for the remainder of his life may have been 
based on the Court of Claims ruling, the judgment in that case pre- 
viously had been satisfied and the payments in question are now 
being made as a result of such administrative determination and are 
not made in satisfaction of the judgment. In other words, such pay- 
ments are no different from those made to an annuitant in a case where, 
based on the decision of the Court of Claims in the Prentiss case, the 
Commission determines that such person likewise should be placed on 
the annuity roll for the remainder of his life, which payments properly 
may be made from the appropriation annually provided therefor. Ac- 
cordingly, the manner in which the annuity payments are now being 
made to Prentiss need not be changed. 
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Pay—Retired—Pay Computation Based on Highest Ap- 
proved Rank 

The retired pay of a Navy enlisted man who, after transfer to the Fleet Reserve 
in 1935, was recalled to active duty and advanced to the rank of lieutenant in 
1946 and to lieutenant commander in July 1953, which rank he held until transfer 
to the retired list in October 1953, is fixed by section 511 of the Career Compensa- 
tion Act of 1949 which authorizes retired pay based on the highest rank satis- 
factorily held prior to October 1, 1949—the effective date of said section—so that 
irrespective of section 516 of said act and advancement in rank subsequent to 
October 1, 1949, the member is limited to retired pay based on the rank of 
lieutenant. 

Acting Comptroller General Weitzel to the Secretary of the Navy, 
November 18, 1954: 


Reference is made to letter of June 5, 1954, from the Assistant Secre- 
tary of the Navy for Air, forwarding a communication from the Chief 
of Naval Personnel dated October 30, 1953, with an endorsement from 
the Chief, Bureau of Supplies and Accounts, requesting decision as 
to the correct method, under the provisions of the Career Compensa- 
tion Act of 1949, 63 Stat. 802, of computing the retired pay of Lieu- 
tenant Stephen J. Harbay, SC, United States Navy, retired. 

It appears that Lieutenant Harbay was transferred as an enlisted 
man to the Fleet Reserve, class F-4-C, on November 11, 1935; that he 
was recalled to active duty on November 2, 1939, and while serving 
on active duty was advanced under temporary appointments pursuant 
to the act of July 24, 1941, 55 Stat. 603, 34 U. S. C. 350, et seq., to acting 
pay clerk on August 13, 1942; to chief pay clerk on July 23, 1943; to 
lieutenant (jg) on September 11, 1944; to lieutenant on February 15, 
1946 ; and to lieutenant commander on July 17, 1953. On October 31, 
1953, he was released from active duty in the Naval service, at which 
time his temporary officer status was terminated and he reverted to his 
permanent enlisted status in class F-4—C, United States Naval Fleet 
Reserve. Effective the next day, November 1, 1953, he was transferred 
to the retired list of the Regular Navy in accordance with the provi- 
sions of section 204 of the Naval Reserve Act of 1938, 52 Stat. 1179, as 
amended, 34 U. S. C. 854c, and pursuant to the provisions of section 10 
of the act of July 24, 1941, as amended by section 8 (a) of the act 
approved February 21, 1946, 60 Stat. 28, 34 U. S. C. 350i (b) (2) and 
(e), he was advanced on the retired list to the rank of lieutenant, the 
highest rank in which he served satisfactorily before July 1, 1946. 

It is related that in accordance with the provisions of section 516 
of the Career Compensation Act of 1949, 63 Stat. 832, 37 U. S. C. 316, 
as construed by this Office in decision of July 10, 1953, 33 Comp. Gen. 
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17, Lieutenant Harbay has been credited since the date of his retire- 
ment, November 1, 1953, with 75 percent of the pay of a lieutenant with 
over 30 years’ service for basic pay purposes. The specific question 
presented is whether the oflicer’s retired pay may be computed under 
method (b) of section 511 of the Career Compensation Act of 1949, 
63 Stat. 829, 37 U. S. C. 311, on the basis of the higher rank of lieu- 
tenant commander in view of the fact that he served satisfactorily un- 
der a temporary appointment in that rank from July 17, 1953, to 
October 31, 1953. 

Section 511 of the Career Compensation Act of 1949, provides that: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability, (2) 
members heretofore transferred to the Fleet Reserve or the Fleet Marine Corps 
Reserve * * * shall be entitled to receive retired pay, retirement pay, retainer 
pay, or equivalent pay, in the amount whichever is the greater, computed by 
one of the following methods: (a) the monthly retired pay, retainer pay, or 
equivalent pay in the amount authorized for such members and former members 
by provisions of law in effect on the day immediately preceding the date of 
enactment of this Act, or (b) monthly retired pay, retirement pay, retainer pay, 
or equivalent pay equal to 2% per centum of the monthly basic pay of the 
highest federally recognized rank, grade, or rating, whether under a permanent 
or temporary appointment, satisfactorily held, by such member or former mem- 
ber, as determined by the Secretary concerned, and which such member, former 
member, or person would be entitled to receive if serving on active duty in 
such rank, grade, or rating, multiplied by the number of years of active service 
creditable to him. * * * [Italics supplied.] 

Under these statutory provisions a member of the uniformed services 
who was “retired” prior to October 1, 1949, for reasons other than 
for physical disability and whose status thus comes within clause (1) 
of section 511 is entitled to receive retired pay effective October 1, 1949, 
as provided in method (a) or computed in the manner prescribed in 
method (b), whichever amount is the greater. A member of the uni- 
formed services who was “transferred to the Fleet Reserve or the 
Fleet Marine Corps Reserve” prior to October 1, 1949, and whose 
status comes within the purview of clause (2) of section 511, is en- 
titled to receive retainer pay, effective October 1, 1949, as provided 
in method (a) or computed in the manner prescribed in method (b), 
whichever amount is the greater. However, whether a particular 
member comes within clause (1) or (2), the benefits authorized under 
(b) of that section, effective October 1, 1949, are based on the rank, 
grade, or rating satisfactorily “held” by him. That section must be 
read in conjunction with section 516 of the act, also effective October 1, 
1949, which authorizes increases in retired pay or retainer pay on the 
basis there prescribed for active duty performed after retirement or 
transfer to the Fleet Reserve or the Fleet Marine Corps Reserve. 
Since section 511 was effective October 1, 1949, and, speaking as of 
that date, relates only to members “heretofore” retired or transferred 
and, speaking as of that date, authorizes benefits in (b) for such mem- 
bers theretofore retired based on the grade, rank, or rating satisfac- 
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torily “held,” it seems apparent that the benefits so authorized must 
be based on the grade, rank, or rating satisfactorily held prior to 
October 1, 1949, any right to increases in pay on account of active 
duty performed after September 30, 1949, being limited to the rights 
granted in section 516 of the act. Thus, a member of the Fleet Re- 
serve on September 30, 1949, would be entitled upon transfer to the 
retired list on or subsequent to October 1, 1949, to have his retired 
pay computed under method (b) of section 511 on the basis of the 
highest federally recognized rank, grade, or rating, whether under a 
permanent or temporary appointment, satisfactorily held by such mem- 
ber prior to October 1, 1949, as determined by the Secretary concerned. 

Lieutenant Harbay was transferred to the retired list of the Regu- 
lar Navy on November 1, 1953, but since on October 1, 1949, he had 
been transferred to the Fleet Reserve his rights to retired pay are 
fixed by section 511 plus section 516. Consequently, the computation 
of his retired pay under method (b) of section 511 is required to be 
based upon the rank of lieutenant, the highest federally recognized 
rank under a temporary appointment satisfactorily held by him prior 
to October 1, 1949, as determined by the Secretary of the Navy, and 
since retired pay of a higher rank does not appear authorized by sec- 
tion 516, it must be concluded that the officer’s retired pay effective 
from November 1, 1953—the date of his transfer to the retired list of 
the Regular Navy—may not be based on the pay of a lieutenant 
commander. 

The question presented is answered accordingly. 


[B-120579] 


Bids—Acceptance or Rejection—Bidder’s Qualifications 


The selection of the lowest responsible bidder to be awarded a contract requires 
consideration of the bidder’s over-all ability to successfully fulfill the contract 
requirements as well as his financial reliability and, therefore, administrative 
rejection of a bid to furnish adjustable platform stools containing a mechanism 
never manufactured or tested was justified where the suitability of such mecha- 
nism was subject to reasonable doubt. 

Acting Comptroller General Weitzel to Industrial Metal Fabricating 


Company, November 18, 1954: 


Reference is made to your attorneys’ letter of September 20, 1954, 
requesting reconsideration of Office decision to you of September 13, 
1954, 34 Comp. Gen. 122, wherein it was held that there exists no 
legal basis for taking exception to the action of the Post Office Depart- 
ment in awarding a contract to Le John Manufacturing Company, 
Huntington, West Virginia, pursuant to Invitation No. 2689, issued 
May 19, 1954, and covering a proposed purchase of 12,000 adjustable 
platform stools. 
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Previously, by Invitation No. 2293, issued on March 9, 1954, the 
Post Office Department requested bids on the same quantity of ad- 
justable platform stools. That invitation was considered legally 
defective in Office decision of April 23, 1954, B-119456, 33 Comp. 
Gen. 524, for the reason that the description of the adjusting mech- 
anism was identical to that of a patented device obtainable only from 
the Adjusto Equipment Company, Toledo, Ohio, and because the 
submission of alternate bids was not permitted. 

The specifications made a part of the invitation of May 19, 1954, 
so far as they relate to the requirement of an adjusting mechanism, 
were purposely made as general as possible in order to permit a 
maximum amount of competition among prospective bidders. Five 
bids were received in response to the invitation, with the bid of your 
company, in the net amount of $216,711, and the bid of Le John 
Manufacturing Company, in the net amount of $235,815, being the two 
lowest received. The stool proposed to be furnished by Le John 
Manufacturing Company was to include the “Adjusto” mechanism, 
whereas you proposed to incorporate a new type of adjusting mecha- 
nism which had never been constructed or tested. 

The bids were opened on May 28, 1954, but it was found that the 
two lowest bidders had failed to meet the conditions of the invitation 
in that complete drawings and other data requested by paragraph 8 
of the specifications were not submitted. Upon examination of the 
drawings and other data submitted by you on June 23, 1954, the Chief 
Industrial Engineer of the Post Office Department expressed the 
opinion that a stool manufactured in accordance with the proposed 
design would be mechanically inferior and constitute a safety hazard. 
It was believed by that official that the seat of the stool would remain 
in a raised position above the point where the locking cams ceased to 
lock the pedestal securely in a safe-use position, and that the action 
of the adjusting mechanism during the lowering phase of the operat- 
ing cycle, requiring downward pressure by the operator, would permit 
the seat to be left inadvertently in a partially lowered position, thereby 
creating an additional safety hazard. 

Your attorney contended that the evidence of the case is totally 
inadequate to support any such findings and that the Post Office De- 
partment reasonably could not have rejected your bid without af- 
fording you an opportunity to submit a model for thorough testing. 
Further, your attorney contended, in effect that, if the equipment 
which you proposed to furnish proved in any respect to be mechani- 
cally inferior or a safety hazard, the fault would be attributable pri- 
marily to the generality of the bid specifications or, in other words, 
to the absence of specific detailed provisions as to how the adjusting 
mechanism should be constructed, including necessary safety features. 
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As above indicated, the circumstances of the case do not appear to 
warrant the raising of any objection by this Office in regard to the 
generality of the specifications. What was here contemplated was 
the securing of the maximum amount of competition, although it 
appeared from tests previously made that there existed only one satis- 
factory type of adjusting mechanism. If it developed that any new 
devices had been manufactured which the Department had not tested 
before the invitation was issued, and if bids incorporating any such 
new devices were lower than the other bids received, the Department 
would then determine whether they met the minimum requirements of 
the postal service. 

In the decision of September 13, 1954, you were advised to the effect 
that there existed an immediate need for the 12,000 platform stools, 
that the Department was already certain that acceptable equipment 
could be procured without the necessity of entering into additional 
experimental contracts, and that it was not, therefore, obligated in- 
definitely to withhold the award pending the receipt and test of en- 
tirely new equipment which you proposed to furnish but which had 
never been actually manufactured. 

Your attorney now contends that the decision of September 13, 
1954, cannot be reconciled with the previous decision of April 23, 
1954. However, it is obvious that this Office would not have been 
authorized to require the Post Office Department to purchase ques- 
tionable items of equipment and nowhere in the decision of April 23, 
1954, is there to be found any indication to the effect that the award 
under any subsequent invitation for bids should be withheld indefi- 
nitely for the purpose of permitting a low bidder to construct and sub- 
mit a test model of equipment which had never been previously manu- 
factured or tested, but which was still in a drawing-board stage. 

In this connection, while your attorney states that no question as 
to your responsibility has been raised, the fact remains that there ex- 
isted a reasonable doubt as to whether equipment of a type which 
you proposed would be satisfactory and that, as of June 23, 1954, or 
approximately one month after the bid opening, your company ap- 
parently had not yet constructed a test model of an adjustable plat- 
form stool strictly in accordance with the drawings and other data 
required to be submitted with your bid. Thus, for all practical pur- 
poses, there was involved a question as to whether your company 
qualified as a responsible bidder in the sense that it was capable of 
manufacturing a stool such as required by the Post Office Depart- 
ment. 

As stated in 26 Comp. Gen. 676, it has been held that the word “re- 
sponsible” imports something more than pecuniary ability and that 
in the selection of the lowest responsible bidder, Federal and munici- 
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pal officers are required to consider not only the financial resources 
but also the fitness and over-all ability of the bidder successfully to 
fulfill the contract requirements. On that basis, it was considered 
that acceptance of the lowest bid was not required in view of the ad- 
ministrative determination that the interests of the Government 
would best be served by accepting another bid which offered equip- 
ment of known dependability and generally superior quality. 

Accordingly, the conclusion reached in the decision of September 18, 
1954, is believed to have been correct. 


[B-120760} 


Contracts—Liquidated Damages—Delays—Additional 
Work 


Where the Government issued a change order directing the performance of extra 
work at such a late date in relation to the date fixed for completion of the con- 
tract as to make it impossible for the contractor to have completed such work 
within the contract period, the contract completion date is automatically ex- 
tended as a matter of law by the amount of time required to perform the extra 
work, and therefore, liquidated damages may not be assessed against such a 
contractor who completed the contract after the specified date, but within the 
period reasonably required to perform the extra work. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
November 18, 1954: 


Reference is made to your letter of July 14, 1954, requesting a de- 
cision as to whether Peter Kiewit Sons’ Company may, as a matter of 
law, be held liable to the Government for liquidated damages for 
delays incurred in the performance of contract No. DA-23-065-eng- 
168, dated March 31, 1950. 

Under the contract, the contractor was required to construct a 544- 
bed neuropsychiatric addition to the Veterans Administration Hospi- 
tal at Jefferson Barracks, Missouri, for the lump-sum consideration 
of $6,173,000. This addition included five principal structures, which 
were designated as the Admissions Building, the Infirm Building, 
the Disturbed Building, the T. B. N. P. Building, and the Rehabilita- 
tion Building. The work was required to be completed within 500 
days after the date of receipt by the contractor of notice to proceed. 
Article 3 of the contract provided that the contracting officer might 
make changes in the specifications for the work and that, if such 
changes caused an increase or decrease in the amount due under the 
contract or in the time required for its performance, an equitable ad- 
justment would be made and the contract would be modified in writing 
accordingly. The article further provided that any claim for adjust- 
ment thereunder was required to be asserted within 10 days from the 
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date any change was ordered, but that the contracting officer, if he 
determined the facts justified such action, might receive and consider, 
and with your approval, or that of your authorized representative, 
adjust any such claim at any time prior to the date of final settlement 
of the contract. Also, it provided that if the parties failed to agree 
upon the adjustment to be made the dispute was to be determined as 
provided in article 15, the “Disputes” clause of the contract, but that 
nothing was to excuse the contractor from proceeding with the prose- 
cution of the work so changed. 

Article 9 provided, in material part, that the contractor would be 
liable to the Government for liquidated damages at the rate set forth 
in the specifications for each day that the contractor was late in 
completing the work. However, it further provided that the con- 
tractor would not be charged with liquidated damages for any delays 
due to causes which he could not reasonably have anticipated and 
causes beyond his control and without his fault and negligence, in- 
cluding, but not restricted to, acts of God, or of the public enemy, 
acts of the Government, either in its sovereign or contractual capacity, 
acts of another contractor in the performance of a contract with 
the Government, strikes, unusually severe weather, etc., or delays of 
subcontractors due to such causes. Upon receipt of notice from the 
contractor of the causes of such delay—which was required to be 
given promptly—the contracting officer was to ascertain the facts 
and the extent of the delay and, if in his judgment the facts so justi- 
fied, he was to extend the time for completing the work commensurate 
with the period of excusable delay. His decision in the matter was to 
be final and conclusive on the parties subject to the contractor’s right 
to appeal therefrom as provided in article 15. This article provided 
that all disputes concerning questions of fact arising under the con- 
tract were to be decided by the contracting officer subject to written 
appeal by the contractor within 30 days to the “Head of the Depart- 
ment,’’ or his duly authorized representative, whose decision was to 
be final and conclusive. 

Notice to proceed with the work was received by the contractor on 
April 12, 1950, thus establishing August 24, 1951, as the date for 
completion of the contract. The contractor started the work on 
April 24, 1950, but progress thereafter was delayed as a result of 
causes which were found, in part, to be excusable by the contracting 
officer, and as a result thereof the contract completion date had been 
extended to December 5, 1951, as of January 21, 1952. On November 
26, 1951, the contractor was furnished supplemental drawings and 
specifications for the construction of a laboratory on the ground 
floor and a dental clinic on the second floor of the T. B. N. P. Building 
and was requested to submit a proposal for the performance of the 
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extra work under the contract. In a letter dated January 16, 1952, 
addressed to the Resident Engineer, the contractor proposed to per- 
form such additional work for the sum of $89,604.13, and stated that, 
based upon commitments which it had received with respect to de- 
livery of equipment to be incorporated in the construction, 8-months’ 
time, dating from approval, or order, for the work would be required 
for its completion. By letter of January 21, 1952, the contractor 
was advised by the Chief of Construction Division, St. Louis District, 
that the proposal was satisfactory and that it should proceed with 
the work as soon as possible. It was further advised that the 8-months’ 
time extension requested would be given consideration when the 
formal contract modification was prepared. 

Change Order No. 39, dated February 7, 1952, providing for the 
construction of the laboratory and dental clinic, was forwarded to 
the contractor by the contracting officer by letter of April 1, 1952. In 
acknowledging receipt thereof by letter of April 9, 1952, addressed 
to the contracting officer, the contractor took exception to the fact 
that no extension of time had been provided therein. The contractor 
stated that, with the severe shortage of plumbers and fitters that had 
existed for approximately a year, it had been necessary to use at least 
two, and sometimes three men of each trade on the extra work every 
day during the two months that the work had been in progress, 
whereas these men could have been working on and furthering the 
progress of the work authorized under the original contract; that the 
additional work was not a project that could be considered individ- 
ually, but had to be considered as an integral part of the project as a 
whole; and that the “change” had delayed the completion of the entire 
project. Accordingly, the contractor requested that, since the amount 
of delay in completion of the entire project which would be caused by 
the change could not be determined at that time, a clause be inserted 
in the change order providing that the additional time allowable 
would be determined at the time the work authorized to be performed 
thereunder was completed. The contracting officer replied by letter 
of April 24, 1952, stating, in material part, that he believed the con- 
tractor would forfeit no right in executing the change order inasmuch 
as such time extension as might later be determined to be warranted 
could be allowed regardless of whether a saving clause of the kind 
requested was incorporated therein. 

In the report on the matter furnished by the contracting officer, it 
is stated that all of the work authorized to be performed under the 
contract, the completion date for which was extended by Change 
Order No. 55, dated October 20, 1952, to December 11, 1951, because 
of strikes, was determined to have been completed on December 15, 
1952. It appears from the report that the work described in Change 
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Order 39 was completed about the same time as the other work under 
the contract, and that the extra work could not have been completed 
at an earlier date because of unavoidable delay in obtaining certain 
material. 

In a letter dated January 5, 1953, addressed to the contracting offi- 
cer, the contractor referred to the previous correspondence of the 
parties regarding an extension of time in connection with Change 
Order 39, and requested an extension of time for the completion of the 
contract equal to the number of days from the date the work under the 
order was directed, until such work was completed. This, the con- 
tractor now contends, was on or about December 15, 1952. Although 
it is stated in the contracting officer’s report that the Government did 
not maintain a record of the date on which the work described in 
Change Order 39 was completed, the contracting officer admits that 
the evidence submitted by the contractor in support of its claim for 
the time extension shows that some of the material required therefor 
did not move in shipment (from Esmont, Va.) to the job site until 
October 29, 1952, and probably was not delivered there until November 
12, 1952. 

By letter of September 2, 1953, the contracting officer forwarded 
Change Order No. 61, dated August 12, 1953, to the contractor, which 
provided for an extension of time of 30 days on account of the work 
performed under Change Order 39. This was on the theory that the 
original work called for by the contract had not been delayed more 
than 30 days as a result of the work required to be performed under 
the change order. Such amount of delay was determined to have 
resulted from the fact that certain labor had to be diverted from the 
main contract work to the work under the change order because of 
the existing labor shortage. 

Change Orders Nos. 62, 63 and 64, dated August 12 and September 
18, 1953, and June 8, 1954, granted extensions of time of 24, 21 and 179 
days, respectively, for excusable causes unrelated to Change Order 
39, thus extending the contract completion date to August 21, 1952. 

The contractor, within the time required, appealed to you from the 
decisions of the contracting officer with respect to the time extensions 
granted by Change Orders Nos. 61 and 62. By the latter change 
order, the contractor was allowed an extension of 24 days because of 
delay affecting the contract work due to another Government con- 
tractor’s delay in installing door frames at elevator hoistway openings 
in the Infirm, Admission and Disturbed Buildings. 

The contractor contends that the 24-day extension was totally in- 
adequate, and that the delay in installation of the door frames at 
elevator hoistway openings retarded the progress of the work in so 

many indirect ways that it would be impossible to determine the extent 
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of its effect on the contract work with any degree of accuracy. The 
contractor further contends that, since the delay incurred under the 
contract was attributable to acts of both parties, it is entitled to be 
excused for all of the delay here involved. This, the contractor 
argues, is in accordance with the general proposition of law enunciated 
in some of the decided cases that, where both parties are found to 
have been at fault in causing the delay in performance of a contract, 
the courts will not apportion the fault for the purpose of determining 
the amount of damages assessable. 

Also, the contractor contends that no liquidated damages are as- 
sessable against it in the case for the additional reason that it was 
entitled to an extension of time for the performance of the work under 
Change Order 39 sufficient to offset all of the delay here in question. 

The question of whether the delay to the work caused by the belated 
installation of door frames at the elevator hoistways—for which the 
Government was responsible—was segregable from the delays charge- 
able to the contractor under the contract, as well as the adequacy of the 
24-day time extension granted, are factual questions the determination 
of which is within the province of the contracting officer and the 
Secretary of the Army, respectively. Moreover, the general proposi- 
tion of law contended for by the contractor that, where both parties 
are found to have been at fault in causing the delay in performance of 
a contract, the courts will not apportion the fault, is not for appli- 
cation here. The contract, by providing that the contractor was to 
be granted appropriate extensions of time for delays due to certain 
causes, including acts of another contractor in the performance of a 
contract with the Government, inferentially provided for such appor- 
tionment for the purpose of determining the amount of liquidated 
damages assessable for delay thereunder. See Robinson v. United 
States, 261 U.S. 486, 488. 

However, the contractor’s contention that it was entitled to an 
extension of time for the completion of the contract equal to the num- 
ber of days from the date the work under Change Order 39 was 
directed, until such work was completed, is correct, provided—as 
the record indicates—the contractor may not be said to have delayed 
the extra work unnecessarily. This is because the Government di- 
rected the performance of the extra work at such a late date in rela- 
tion to the date fixed for completion of the contract as to make it 
impossible for the contractor to have completed such work within the 
contract period. Under these circumstances, the legal presumption is 
that the parties intended that the contractor was to be given a reason- 
able time within which to perform the extra work regardless of the 
date fixed for completion of the entire contract. In other words, the 
courts hold that the contract completion date is automatically extended 
by the amount of time required to perform the extra work. See 
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American Engineering Company v. United States, 24 F. Supp. 449; 
Sun Shipbuilding Company v. United States, 76 C. Cls. 154; Standard 
Steel Car Company v. United States, 67 C. Cls. 445; 152 A. L. R., pp. 
1357-1359. 

Accordingly, it is my opinion that no legal basis exists for the assess- 
ment of liquidated damages in the case. 

The copy of contract No. DA-23-065-eng-168, forwarded with your 
letter, is returned herewith. The other papers in the case will be 
retained as a part of the record. 


[B-121948] 


Holiday Compensation—Per Diem, Etc., Employees—Non- 
Work Days 


The definition of the term “regular employees” contained in the Civil Service 
Commission regulations issued pursuant to the act of June 11, 1954, which amends 
the holiday compensation act of June 29, 1938, to authorize compensation to 
employees paid at per diem, per hour, or piece-work rates for days on which they 
are excused from duty by administrative order, may be uniformly adopted for 
all types of non-work days specified in the 1938 act. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
November 18, 1954: 


Reference is made to your letter of October 26, 1954, concerning the 
definition of the term “regular employees,” appearing in Joint Resolu- 
tion of June 29, 1938, 52 Stat. 1246, as amended by Public Law 395, 
approved June 11, 1954, 68 Stat. 249. 

The 1938 statute as amended reads as follows (the underscored 
portion representing the 1954 amendment) : 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, or 
any day on which such employees are relieved or prevented from working by 
administrative order issued under such regulations as may be promulgated by 
the President, they shall receive the same pay for such days as for other days 
on which an ordinary day’s work is performed. 


By Executive Order No. 10552 dated August 10, 1954, the President 
delegated to the Civil Service Commission the authority to issue regu- 
lations to carry out the amendment. Section 30.903 (b) of the regula- 
tions issued by the Commission defines the term “regular employees” 
as follows: 

“Regular employees” means those employees compensated at per diem, per 
hour, or piece-work rates who have a regular tour of duty, and whose appoint- 
ments are not limited to 90 days or less or who have been currently employed for 


a continuous period of 90 days under one or more appointments without a break 
in service, 
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In 32 Comp. Gen. 177, rendered prior to the 1954 amendment, the 
following was stated concerning the meaning of the term “regular 
employees” : 


* * * since some significance must attach to the term “regular employees,” as 
used in the statute, there appears justified the conclusion, in the absence of any 
statutory definition of said term, that persons holding indefinite appointments, 
not limited to one year or less, may be considered regular employees for pur- 
poses of the 1938 statute, but that employees appointed for limited periods of 
not to exceed one year—who are considered to be temporary employees—may 
not qualify as regular employees under said statute. * * * [Italics supplied.] 


Your letter expresses the view that: 


Since the authority to pay employees paid at per diem, per hour or piece work 
rates for days on which they perform no service because such days are (1) Na- 
tional holidays, (2) days declared holidays by statute or Executive Order, or 
(3) days on which employees are excused from duty by administrative order, is 
contained in the Joint Resolution of June 29, 1988, as amended by Public Law 
No. 395, it seems appropriate that the term “regular employees” be defined 
uniformly for all three types of non-work days. * * * 


It will be noted from the quoted part of the decision (32 Comp. Gen. 
177) that the definition of the term “regular employees” there stated 
was “in the absence of any statutory definition of said term.” How- 
ever, since there now has been issued a regulation having the force 
and effect of law which expressly defines the term “regular employ- 
ees” for the purpose of the 1954 amendment, I now perceive no sound 
reason why the same definition should not be used in administering 
all segments of the 1938 statute. Accordingly, this Office will inter- 
pose no objection if the definition of “regular employees” as contained 
in the regulations of the Civil Service Commission is adopted for 
uniform use under the 1938 act, as amended. 


[B-120739] 


Appropriations—Availability—Specific v. General Appro- 
priations; Availability for Grasshopper Control 


The specific availability of funds for the control of grasshoppers on lands within 
the various States, including national forests, in the subappropriation “Plant 
and animal disease and pest control” in the Department of Agriculture Appro- 
priation Act, 1955, precludes the use of the general subappropriation ‘National 
forest protection and management” in the same appropriation act for the control 
of grasshoppers on national forests and adjacent lands, even though the general 
appropriation might have been available for such use in the absence of specific 
appropriation. 

The enumeration in the Department of Agriculture Appropriation Act of 1955, 
that the funds for “Cooperative Range Improvements” are available for arti- 
ficial revegetation, construction and maintenance of range improvements, control 
of rodents, and eradication of poisonous and noxious plants on national forests 
as authorized by section 12 of the act of April 24, 1950, must be viewed as exclud- 
ing other purposes and therefore, such appropriation is not available for grass- 
hopper control work on national forest ranges. 
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Acting Comptroller General Weitzel to the Secretary of Agriculture, 
November 22, 1954: 


Reference is made to letter of July 8, 1954, from the Under Secre- 
tary of Agriculture presenting for decision the following questions: 


Your decision is desired as to whether the specific provision for the control 
of grasshoppers in the appropriation for the Agricultural Research Service— 
Plant and Animal Disease and Pest Control would preclude the use of the 
Forest Service appropriation “Salaries and Expenses—National Forest Protec- 
tion & Management” for the control of grasshoppers on the national forests and 
lands adjacent thereto to prevent the spread to national forest lands, either 
(1) independent of control work being conducted with funds provided in the 
appropriations “Insect and Plant Disease Control” and “Emergency Outbreaks 
of Insects and Plant Diseases,” or (2) in conjunction with control work being 
conducted with funds provided in said appropriations. 

Decision is also requested as to whether the appropriation “Cooperative Range 
Improvements,” as contained in the same appropriation act, is available for grass- 
hopper control work on the national forest ranges. That appropriation provides 
funds for artificial revegetation, construction and maintenance of range im- 
provements, control of rodents, and eradication of poisonous and noxious plants 
on national forests as authorized by Section 12 of the act of April 24, 1950 
(16 USC 580 h). 


It is stated in the Under Secretary’s letter that at the present time 
serious damage to national forest range lands is threatened by an out- 
break of grasshoppers on national-forest and adjacent land; that se- 
rious infestations have occurred in some of the western States where 
severe drought has aggravated the situation ; and that the Forest Serv- 
ice is planning grasshopper control operations on infested national- 
forest ranges, but some doubts have been expressed as to the avail- 
ability of “National Forest Protection and Management” funds for 
that purpose. 

Since the Under Secretary’s letter is dated July 8, 1954, and refers 
to proposed grasshopper control operations, the questions presented 
are considered as referring to the respective appropriations contained 
in the Department of Agriculture and Farm Credit Administration 
Act, 1955, Public Law 437, 83d Congress, approved June 29, 1954, 68 
Stat. 304, as follows: 


AGRICULTURAL RESEARCH SERVICE 


Salaries and Expenses 


For expenses necessary to perform agricultural research relating to produc- 
tion and utilization, to control and eradicate insect pests and plant and animal 
diseases * * * 

- ” *” * ~ * * 

Plant and animal disease and pest control: For operations and measures to 
control and eradicate insect pests and plant and animal diseases and for carry- 
ing out assigned inspection, quarantine and regulatory activities, as authorized 
by law; $17,689,579, of which $400,000 shall be apportioned for use pursuant to 
section 3679 of the Revised Statutes, as amended, for the control of outbreaks 
of insects and plant diseases under the joint resolution approved May 9, 1938 
(7 U.S. C. 148-148e), to the extent necessary to meet emergency conditions * * * 

+ - * * * * = 
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FOREST SERVICE 
Salaries and Expenses 


For expenses necessary, including not to exceed $15,000 for employment pur- 
suant to the second sentence of section 706 (a) of the Organic Act of 1944 (5 
U. S. C. 574), as amended by section 15 of the Act of August 2, 1946 (5 U. S. C. 
55a), including travel expenses of advisory councils or similar groups; to ex- 
periment and make investigations and report on forestry, national forests, forest 
fires, forest insects and diseases, and lumbering; to advise the owners of wood- 
lands as to the proper care of the same * * * to protect, administer, and improve 
the national forests, including tree planting and other measures to prevent 
erosion, drift, surface wash, soil waste, and the formation of floods, and to con- 
serve water * * * as follows: 

National forest protection and management: For the administration, protection, 
use, maintenance, improvement, and development of the national forests * * * 


* * ~ * ~ ~ * 
COOPERATIVE RANGE IMPROVEMENTS 


For artificial revegetation, construction, and maintenance of range improve- 
ments, control of rodents, and eradication of poisonous and noxious plants on 
national forests as authorized by section 12 of the Act of April 24, 1950 (16 
U. S. C. 580h), $400,000, to remain available until expended. 


The subappropriation “Plant and animal disease and pest control” 
is available to carry out the provisions of the act of May 9, 1938, 52 
Stat. 344 (7 U. S. C. 148-148e), which act specifically authorizes and 
directs the Secretary of Agriculture to apply such methods for the 
control of incipient or emergency outbreaks of insect pests including 
grasshoppers as may be necessary. Such act makes no distinction be- 
tween privately owned, state owned, or federally owned lands within 
the States and it is understood that amounts for the control of grass- 
hoppers on federally owned lands have been included in the budget 
estimates of appropriations to carry out this act. In fact, it is stated 
in the Under Secretary’s letter that the subappropriation “Emergency 
Outbreaks of Insects and Plant Diseases” for the fiscal year 1954— 
included in the 1955 subappropriation “Plant and animal disease and 
pest control”—will be used during the fiscal year 1954 to carry out 
planned control programs on Federal lands under the jurisdiction of 
the Forest Service, Park Service, Indian Affairs and the Bureau of 
Land Management. While not specifically so stated, the legislative 
histories of the appropriations made pursuant to the 1938 act for the 
fiscal years 1953, 1954, and 1955 seem to indicate that this is the only 
Federal program for the control of grasshoppers. Certainly, nothing 
has been found in the legislative histories of the appropriations for 
the Forest Service for those fiscal years to indicate that any funds 
would be used for grasshopper control. 

The subappropriation “Plant and animal] disease and pest control” 
under the appropriation “Salaries and expenses, Agricultural Re- 
search Service, 1955,” is therefore specifically available for the control 
of grasshoppers on all lands within the various States, including 
national forests. In view of the well-established rule that a specific 














Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 239 


appropriation for a particular object precludes the use of a more 
general appropriation therefor, even though the general appropriation 
might have been available for such use in the absence of the specific 
appropriation (20 Comp. Gen. 739, 743), in answer to your first ques- 
tion, it must be held that the subappropriation “National forest protec- 
tion and management” is not available for the control of grasshoppers. 

The appropriation “Cooperative Range Improvements” is available 
for artificial revegetation, construction and maintenance of range im- 
provements, control of rodents, and eradication of poisonous and nox- 
ious plants on national forests as authorized by section 12 of the act of 
April 24, 1950, 64 Stat. 85, (16 U.S. C. 580h), which latter act enumer- 
ates the same purposes. Such specific enumeration of purposes must 
be viewed as exclusive of any others. Hence, in answer to your second 
question, you are advised that this appropriation clearly is not avail- 
able for grasshopper control work. 


[B-121248] 


Appropriations—Obligation—Fiscal Year—Replacement 
Contracts 

The rule that the appropriations originally obligated with the cost of a contract, 
which is in default, are available for a replacement contract provided the need 
continues to exist, is not affected by section 1311 of the Supplemental Appropria- 
tion Act, 1955, respecting documentary evidence of obligations, so that funds 
obligated for a drilling contract which has been terminated for the convenience 
of the Government remain available for the exécution of a replacement contract. 
Acting Comptroller General Weitzel to the Secretary of the Interior, 


November 22, 1954: 


Reference is made to your letter of August 31, 1954, relative to the 
termination of contract No. I-gs-13575, dated June 23, 1952, with the 
Mac Exploration Company, Garrison, North Dakota, for exploratory 
drilling in the Tintic mining district, Utah County, Utah. 

By Administrative Decision CA-202, dated December 16, 1953, 
rendered in connection with an appeal made by the contractor under 
Article 9 of the contract entitled “Disputes,” it was determined that 
the contractor’s right to proceed under the contract had been errone- 
ously terminated by the contracting officer. Thereafter, by agree- 
ment of March 11, 1954, designated as Amendatory Contract To 
Contract No. I-gs-13575, the contract was terminated for the con- 
venience of the Government and the contractor agreed to accept the 
amount of $25,720 in full and final settlement of all rights incident 
to and arising out of the terminated contract. 

It is stated in your letter that on June 3, 1954, bids were solicited 
for completion of the unfinished work under contract No. I-gs-13575 ; 
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that only one bid was received by the opening date of June 21; that 
the bid price was greatly in excess of the amount estimated to complete 
the work; and that it is intended to invite new bids based upon 
revised specifications which, in the opinion of your Department, should 
result in a substantially lower bid price. 

Under Article 3 of the specifications made a part of contract No. 
I-gs-13575, the Government guaranteed that the amount of the work 
to be performed at the contract unit prices would result in payments 
totaling a minimum of $70,000, but reserved the right to require the 
contractor to perform any and all of the specified units of work 
“beyond the minimum amount guaranteed in this article, and up to 
a maximum amount of $105,000.00 including the minimum.” 

It appears that over $40,000 was piad to the Mac Exploration 
Company before its contract was terminated and that by payment of 
the additional sum of $25,720 under the settlement agreement of 
March 11, 1954, the total amount paid to that company approximates 
the sum of $71,000, which is $34,000 less than the maximum of $105,000 
obligated by the contract for payment from funds appropriated under 
the heading “Geological Survey” in the Interior Department Appro- 
priation Act, 1952, 65 Stat. 248, 258. You request advice as to 
whether this Office would be required to object to the expenditure 
of the remainder of $34,000 as a charge against the 1952 fiscal year 
appropriation. 

In cases where a contract performance period has extended beyond 
the expiration of the period of availability for obligation of a fiscal 
year appropriation, and where it has become necessary to terminate 
the contract because of the contractor’s default, this Office has taken 
the position that the funds obligated under the original contract 
would be available for the purpose of engaging another contractor to 
complete the unfinished work, provided a need for the work, supplies, 
or services existed at the time of execution of the original contract 
and that it continued to exist up to the time of execution of the replace- 
ment contract. Cf. 32 Comp. Gen. 565. Considering that the instant 
contract originally was terminated for default and that the subsequent 
termination for convenience of the Government was designed merely 
to settle the contractor’s claim for damages, the facts of the present 
case appear sufficient to meet these requirements. Furthermore, it is 
not perceived that the application of this rule is affected by section 
1311 of the Supplemental Appropriation Act, 1955, Public Law 663, 
83rd Congress, approved August 26, 1954, 68 Stat. 830. That section 
provides, in pertinent part, as follows: 


(a) After the date of enactment hereof no amount shall be recorded as an 


obligation of the Government of the United States unless it is supported by 
documentary evidence of— 


(1) a binding agreement in writing between the parties thereto, including 
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Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 
of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed * * * 
[Italics supplied.] 


* a * s * s e 
(d) No appropriation or fund which is limited for obligation purposes to a 
definite period of time shall be available for expenditure after the expiration of 
such period except for liquidation of amounts obligated in accord with sub- 
section (a) hereof; but no such appropriation or fund shall remain available 

for expenditure for any period beyond that otherwise authorized by law. 
The original contract in this case appears to have been a valid bind- 
ing agreement which was executed prior to the time the period of 
availability for obligation of 1952 funds expired. Accordingly, and 
in view of the manner in which the original contract was terminated, 
you are advised that this Office will not be required to object to the 
expenditure of the amount of $34,000 as a charge against the 1952 
fiscal year appropriation in connection with the timely execution of a 


new contract for the performance of the unfinished work under 
contract No. I-gs-13575. 


[B-121781] 


Transportation—Dependents—Military, Naval, Etc., Per- 
sonnel—Prior to Change of Station Orders 


Reimbursement for travel of a dependent wife of a member of the uniformed 
services from the last station to home two months before the issuance of orders 
which released the member from active duty is not authorized under the Joint 
Travel Regulations which contemplate departure of dependents during short 


periods of time between determination to order change of station and date of 
issuance of orders. 


Where there is doubt as to the propriety of payment of a claim presented by a 
member of the uniformed services no longer in active service, the matter should 
be submitted to the Claims Division of the General Accounting Office for direct 
settlement, rather than presented for an advance decision. 


Acting Comptroller General Weitzel to First Lieutenant Alexander 
Fennell, Department of the Army, November 22, 1954: 


There has been received by first endorsement dated October 11, 1954, 
your letter of July 29, 1954, submitting for an advance decision a 
voucher stated in favor of Second Lieutenant Richard R. Fraser, for 
reimbursement for travel of his dependent from Killeen, Texas, to 
Adams, Massachusetts, between January 29 and 31, 1954. 

By orders dated April 12 and 30, 1954, Lieutenant Fraser was 
released from duty at Fort Hood, Texas, and directed to proceed on 
May 1, 1954, to h'- home for release from active duty effective May 
7, 1954. It is shown that his home address and place from which he 
was ordered to active duty was Norwood, Massachusetts. Lieutenant 
Fraser states that his dependent (wife) traveled at personal expense 
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from Killeen, Texas, to Adams, Massachusetts, between January 29 
and 31, 1954. In claiming reimbursement for such travel as inci- 
dent to his orders of April 12 and 30, 1954, the officer stated, in sub- 
stance, that the travel was performed by his wife prior to the issuance 
of orders for his release from active duty because of her health, and 
that he had been advised officially that he would be released from 
active duty in May 1954. In support of the latter statement he sub- 
mitted a certificate signed by Warrant Officer Roy L. Martin, Assist- 
ant Personnel Officer, Headquarters, 81st Reconnaissance Battalion, 
lst Armored Division, Fort Hood, Texas, dated July 7, 1954, as fol- 
lows: 

I certify that Officers’ Projected Strength Report of this Battalion forwarded 
to higher Headquarters on 31 Jan 54 reflected expected date of loss for 2d Lt 
Richard R. Fraser as 22 May 1954, ETS 31 May 54. Subject officer had previously 
been informed of his eligibility for early release under current early release pro- 
gram and that appropriate orders would be issued effecting his release. 

Joint Travel Regulations issued pursuant to section 303 (c) of the 
Career Compensation Act of 1949, 63 Stat. 814, provide for transporta- 
tion in kind (or monetary allowance in lieu of such transportation) of 
dependents of members when ordered to make a change of permanent 
station, including the change from home to first duty station and from 
last station tohome. However, as to the transportation of dependents 
to be furnished incident to an ordered change of permanent station, 
paragraph 7000-11 of the regulations specifically provides that such 
transportation is not authorized where the dependents depart “prior to 
the issuance of orders” and the voucher is not supported by a certificate 
of the commanding officer, or his designated representative, of the 
headquarters issuing the orders that the member was advised prior to 
the issuance of the change of station orders that such orders would be 
issued. 

The provision in the regulations concerning departure of depend- 
ents from the old station prior to issuance of orders contemplates de- 
parture during the comparatively short period of time which may 
elapse between the time of a determination to order a member to make 
a change of station and the date on which orders directing such change 
actually are issued. Mere general information as to the time of even- 
tual release from active duty, which not infrequently is contained in 
the order to active duty itself, is insufficient to meet the requirements 
of the regulation. Since the certificate in this case refers only to some 
future date at which time it was expected that release from active duty 
orders would be issued, it affords no basis for reimbursing Lieutenant 
Fraser for his dependent’s travel to. their home in Massachusetts for 
personal reasons, performed long before his ordered release from active 
duty. Accordingly, payment of the voucher, which is being retained 
in this Office, is not authorized. 
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Further, it may be stated that in cases such as this, where there is 
doubt as to propriety of payment on a voucher in the nature of a claim 
presented by a member no longer in active service, the matter should 
be submitted through appropriate channels to the Claims Division of 
this Office for direct settlement as a claim. 


[B-120542] 


Pay—Additional—Aviation Duty—Flight Deficiencies 


Section 628 of the Department of Defense Appropriation Act, 1954, which pro- 
vides for flight pay to officers assigned to duty outside the United States without 
the necessity of meeting the minimum requirements of Executive Order No. 
10152, covers only the period between the date of reporting for duty at the 
assigned station where required flights are excused and the date of detachment 
therefrom and does not affect in any other way the operation of the Executive 
Order, and, therefore, an officer under flying orders assigned to duty outside the 
United States where aerial flights are impractical is not entitled under the said 
section to flight pay without pérforming flights while going to and from the 
overseas station. 

An officer under flying orders who is assigned to duty outside the United States 
and is in a travel status for portions of two calendar months is entitled to 
flight pay for the portion of the travel within each month provided he has other- 
wise qualified for such pay under Executive Order No. 10152 for the respective 
month. 

An officer under flying orders who had flown only two hours during the month 
(October) in which he departed from the United States for assignment to an 
overseas station where it was impracticable to participate in regular flights, and 
who did not make up the flight deficiencies within the three-month period 
prescribed by Executive Order No. 10152, is not entitled under said Order to 
flight pay for any part of the period October 1 to December 31 but is entitled 
to flight pay under section 628, Department of Defense Appropriation Act, 1954, 
for period of assignment at the station outside the United States. 

An officer under flight orders who had flown only two hours during the month 
(October) prior to departing from the United States for duty at a station outside 
the United States where patricipation in regular flights was impractical would 
be entitled to flight pay during the period of return travel from such station to 
the United States if he otherwise qualified under Executive Order No. 10152 for 
flizht pay for the calendar month or months in which the travel was performed. 
An officer under flying orders who, while assigned to a station outside the United 
States where it is impractical to participate in regular flights, travels to another 
station outside the United States where it is likewise impractical to participate 
in regular flights, is entitled to flight pay during the period of such travel only 
if he otherwise qualifies under Executive Order No. 10152 for such pay for the 
calendar month or months in which the travel was performed. 

An officer who performed no flights during October and November 1953, and who 
left the United States on November 16, 1953 for assignment at station 
outside the United States where regular flights were impractical, arriving thereat 
on November 28, 1953, must make up flight time (12 hours) by December 31, 
1953 in order to be entitled to flight pay for period, October 1 to December 31, 
1953, instead of from November 28 to December 17 (period at outside station). 
If during period December 27 to 31, officer makes flights aggregating 4 or more 
but less than 12 hours, he would be entitled to flight pay for November 28 to 30, 
under section 628, Department of Defense Appropriation Act, 1954, and from 
December 1 to 31 under Executive Order No. 10152. 

An officer under flying orders, who left the United States on November 16, 1953, 
without having performed any flights during October and November 1953 and 
who arrived at assigned station outside the United States on November 28, 1953, 
where regular flights were impractical, and who departed from such station on 
December 17, 1953, for the United States, arriving thereat on March 27, 1954, 
would be barred by the three month grace period of Executive Order No. 10152 
(December 31) from making up flight deficiencies. 
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Acting Comptroller General Weitzel to the Secretary of Defense, 
November 23, 1954: 


Reference is made to letter dated June 22, 1954, from the Acting 
Assistant Secretary of Defense (Comptroller), requesting decision on 
several questions presented in Committee Action No. 102, Military Pay 
and Allowance Committee, Department of Defense. The questions 
pertain to the extent to which the provisions of Executive Order No. 
10152, August 18, 1950—prescribing minimum flight requirements for 
entitlement to hazardous duty pay—are affected by section 628 of the 
Department of Defense Appropriation Act of 1954, 67 Stat. 354. 


Section 4 of Executive Order No. 10152 provides in pertinent part: 


Under such regulations as the Secretary concerned may prescribe, members 
who are required by competent orders to participate frequently and regularly in 
aerial flights, other than glider flights, shall be required to meet the following 
minimum flight requirements, except as otherwise provided in section 10 hereof, 
in order to be entitled to receive incentive pay for the performance of hazardous 
duty. 


(a) Minimum flight requirements for members on active duty who may 
qualify for incentive pay under the provisions of section 204 of the Career 
Compensation Act of 1949: 

(1) During one calendar month: 4 hours of aerial flight. 

(2) During any two consecutive calendar months when the requirements of 
subdivision (1) above have not been met: 8 hours of aerial flight. 

(3) During any three consecutive calendar months when the requirements 
of subdivision (2) above have not been met: 12 hours of aerial flight. 

(4) For fractions of a calendar month, the time of aerial flight required 
shall bear the same ratio to the time required for a full calendar month as 
the period in question bears to a full calendar month. * * * 


Section 10 of the Executive Order No. 10152, referred to in the quoted 
section 4, provides for continuing hazardous duty pay to members of 
the Armed Forces injured or otherwise incapacitated as a result of 
the performance of such duty, a matter not material here. 

Section 628 of the Department of Defense Appropriation Act, 1954, 
approved August 1, 1953, 67 Stat. 354, provides that: 


Notwithstanding any other provision of law, executive order, or regulations, 
no part of the appropriations in this or any other Act shall be available for any 
expenses of operating aircraft under the jurisdiction of the Armed Forces for 
the purpose of proficiency flying except in accordance with regulations issued 
by the Secretaries of the Departments concerned and approved by the Secretary 
of Defense which shall establish proficiency standards and maximum and mini- 
mum fiying hours for this purpose, but not to exceed one hundred hours during 
the fiscal year 1954: Provided, That, during the fiscal year 1954, without regard 
to any provision of law or executive order prescribing minimum flight require- 
ments, such regulations may provide for the payment of flight pay at the rates 
prescribed in section 204 (b) of the Career Compensation Act of 1949 (63 Stat. 
802) to certain officers of the Armed Forces otherwise entitled to receive flight 
pay (1) who have held aeronautical ratings or designations for not less than 
twenty years, or (2) whose particular assignment outside the United States 
makes it impractical to participate in regular aerial flights. 


At page 9 of Senate Report No. 601, July 17, 1953, to accompany 
H. R. 5969, 83d Congress (which became the act of August 1, 1953), 
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it was stated in regard to a proposed change in the language of section 
628 of the bill, that: 


The committee gave careful attention to the limitation adopted by the House 
with respect to proficiency flights and is concerned over the apparent number 
of abuses in the present system. However, it feels that the remedy proposed 
by the House is too drastic. Accordingly, it has recommended a_ substitute 
provision and expects that by fixing the responsibility for regulating this ac- 
tivity in the Secretary of each service department, with the added requirement 
of approval by the Secretary of Defense, many of the abuses will be corrected. 
The committee strongly feels that emphasis should be placed on combining duty 
flights with proficiency flights and expects that substantial economies will be 
realized. 


It is related in the Department of Defense Committee Action No. 
102 that: 


Pursuant to the foregoing [section 628], par 2c, Air Force Regulation 60-3, 
dated 29 December 1953, which was approved by the Secretary of Defense on 12 
November 1953, provides in pertinent part as follows: 

“Rated personnel whose particular assignment outside the United States makes 
it impractical to participate in regular aerial flights will not be required to 
comply with the minimum requirements of Executive Order 10152, 17 August 
1950 (AF Bul 30, 1950), or AFR 60-2. Authority is delegated to commanders 
vf major air commands to determine geographical areas and personnel subject 
to this provision. Payment of flight pay will be made as prescribed in AFM 
173-20.” 

ALFINAF 144/53, dated 24 September 1953, disseminated necessary changes 
to AFM 173-20 pending its amendment and provided, inter alia, that “Members 
otherwise entitled to receive flight pay whose particular assignments outside 
the United States make it impracticable to participate in regular aerial flights 
for any month are entitled to receive incentive pay for such month or portion 
thereof during the 1954 FY without regard to performance of minimum flight 
requirements. * * * Determination of impracticability to participate in 
regular aerial flight for any month will be made by commanders of major air 
commands. * * *” 


The questions presented in Committee Action No. 102 will be con- 
sidered in order. 


EXAMPLE 1 


An otherwise qualified officer last met flight requirements for a full calendar 
month in September 1953. On the 15th of October, 1953, he left the United 
States and arrived 4 November 1953 at his station assignment outside the 
United States where it was impracticable to participate in regular aerial flights. 
He performed no flights between 15 October 1953 and 31 December 1953. Before 
departure from the United States he had flown two hours during the month of 
October. 

a. May flight pay be properly paid to the officer for the period of travel from 
the United States to the station outside the United States (15 October 1953 to 4 
November 1953) where it is impractical to participate in regular aerial flights? 

b. May flight pay be properly paid to the officer during the period of return 
travel from the station outside the United States where it is impractical to 
participate in regular aerial flights to the United States? 

ce. May flight pay be properly paid to the officer during the period of travel 
from the station outside the United States where it is impractical to participate 
in regular aerial flights to another station outside the United States where it 
is also impractical to participate in regular aerial flights? 


This Office is not aware of any provision of law or regulations au- 
thorizing flight pay for a period of travel between stations unless 
flight requirements for the period of travel are met, either in advance, 
during a prior portion of a calendar month in which the travel occurs, 
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or subsequent to such travel, within the time limitations prescribed in 
Executive Order No. 10152. Compare 25 Comp. Gen. 483, answer 
to case three. Section 628 of the act of August 1, 1953, quoted above, 
does not involve periods of travel and there appears to be no good basis 
for concluding that un officer should receive flight pay, without per- 
forming flights, for a period of travel to and from a particular station 
merely because the law permits him, while at that station, to receive 
such pay without performing flights. That is, an officer’s assignment, 
insofar as the statute here under consideration is concerned, covers 
only the period from the date of reporting for duty at the assigned 
station where flight participation is excused to the date of detachment 
from the station, both dates inclusive. 

While section 628 provides that under certain conditions flight pay 
may accrue without meeting the flight requirements prescribed in 
Executive Order No. 10152, it does not purport to affect in any other 
way the operation of the Executive order. Thus, although a portion 
of a particular period may be covered by section 628, the whole period 
is for consideration insofar as meeting the flight requirements of the 
Executive order is concerned. Hence, in a situation such as pre- 
sented in Example 1, an individual’s right to flight pay for a portion 
of a period which is not covered by section 628 must be determined on 
the basis of whether he met flight requirements for the entire period, 
including the part covered by that section. If he did meet such re- 
quirements, he is, of course, entitled to flight pay for the whole period. 
If he did not meet the requirements for the entire period, he is en- 
titled to flight pay for only that portion of the period which is cov- 
ered by section 628. Compare, generally, 283 Comp. Gen. 948, to the 
effect that a period of time during which flight pay accrues without 
the necessity of flight participation is, nevertheless, included in the 
grace period during which flight deficiencies may be made up. 

Under Executive Order No. 10152 flight requirements may be met 
during periods of not more than three consecutive calendar months. 
Such a period begins with the first complete calendar month in which 
flight requirements for a full month are not met (compare 23 Comp. 
Gen. 948, citing 4 Comp. Gen. 975), or with the fraction of a calendar 
month, occurring at the beginning of a status in which flying duty is 
required, in which proportional requirements are not met (compare 
25 Comp. Gen. 534). When the three-month grace period established 
in accordance with these rules has expired without the flight require- 
ments being met for such period, a new three-month period does not 
begin. Instead, while the grace period has expired, the period of 
flight deficiencies merely has been extended beyond three months and 
flight pay does not accrue until flight requirements for a full calendar 
month are met. Such flights made after the grace period of three 
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months do not make up deficiencies for any month prior to the month 
in which the flights are performed. Compare 9 Comp. Gen. 487. 

In Example 1 the officer met flight requirements for September 
1953 and is entitled to flight pay for that month. During the month 
of October 1953 he did not meet flight requirements for a full month. 
Hence, a period of not to exceed three months during which flight 
deficiencies might be made up began October 1, 1953, and ended De- 
cember 31, 1953. During that period he did not meet flight require- 
ments for three months—12 hours of aerial flight. Consequently, he 
did not qualify for flight pay under Executive Order No. 10152 and 
is entitled to such pay only for the period commencing November 4, 
1953, under the provisions of section 628. 

Accordingly, question a of Example 1 is answered in the negative. 

Questions b and ¢ are answered by saying that the officer would be 
entitled to flight pay if he otherwise qualified under Executive Order 
No. 10152 for such pay for the calendar month or months in which the 
travel was performed. If a period of travel comprises portions of 
two calendar months, the right to flight pay for the portion of the 
travel within each month would depend upon qualification under the 
Executive order for flight pay for that month. 


EXAMPLE 2 


An otherwise qualified officer last met flight requirements for a full calendar 
month in September 1953. In the months of October and November 1953 he 
performed no aerial flights. On 16 November 1953 he departed the United States 
for assignment to a station outside the United States where it was impractical 
to participate in regular aerial flights. He arrived at such station of assign- 
ment on 28 November 1953. On 17 December 1953 he departed said station out- 
side the United States and arrived in the United States on 27 December 1953. 
No flights were flown prior to return to the United States in the month of Decem- 
ber 1953. 

a. During what period, if any, after arrival in the United States, must the 
officer perform the requisite number of hours and minutes of flying to be 
entitled to flight pay for the period 1 October to 15 November or 27 November, 
depending upon the answer to Example 1a and for the period 18 December or 
28 December, depending upon the answer to Example 1b, to 31 December 1953? 

b. Would your answer be the same if the date of return to the United States 
was 27 March 1954 instead of 27 December 1953? 


Under Example 2 the three-month grace period began October 1, 
1953, and ended December 31, 1953. Accordingly, question a is 
answered by saying that the officer had until December 31, 1953, to 
make sufficient flights (12 hours) to be entitled to flight pay for the 
whole period October 1, 1953, to December 31, 1953, instead of from 
November 28, 1953, to December 17, 1953, only. Also, if during the 
period December 27 to 31, 1953, he made flights aggregating 4 or more 
hours, but less than 12 hours, he would be entitled to flight pay for the 
period November 28 to 30, 1953 (section 628) and for the period 
December 1 to 31, 1953 (Executive Order No. 10152). 

On the assumption that question b refers to departure on December 
17, 1953, from a station where participation in flying duty was im- 
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practicable, with arrival in the United States on March 27, 1954, the 
three-month grace period expired December 31, 1953, and there could 
be no making up of flight deficiencies occurring prior to that date. 


[B-120894] 


Compensation—Overtime—Travel Time; Mileage—Travel 
by PrivatelyOwned Automobile 


The time consumed by a per annum employee outside his regular 40-hour work- 
week in traveling by privately-owned automobile and a Government vehicle in 
connection with official duties in repairing a power transmission line may not 
be regarded as work, and the payment of overtime compensation under section 
201 of Federal Employees Pay Act of 1945 is limited to the actual time spent at 
work ; however, the payment of mileage for the use of the employee’s care is au- 
thorized if administratively approved. 


Acting Comptroller General Weitzel to J. E. Perry, Department of 
the Interior, November 23, 1954: 


Reference is made to your letter of July 27, 1954, requesting a de- 
cision as to whether you may certify for payment two vouchers, 
transmitted therewith stated in favor of Mr. John D. Rohlman, a 
per annum employee of the Bonneville Power Administration, cover- 
ing overtime compensation and mileage for the use of his privately 
owned automobile on April 25, 1954. 

Mr. Rohlman is employed as an Electrical Engineer to perform, in 
addition to other assigned duties, maintenance, repair, and testing 
operations on the electric transmission system, as required. He de- 
parted from his residence, Puyallup, Washington, by privately owned 
automobile at 9 a. m. on Sunday, April 25, 1954, a non-work day, 
to perform emergency duty. He arrived at his official station, Kent, 
Washington, at 9:45 a.m. Departure therefrom for Squak Moun- 
tain was at approximately the same time, the only delay being a mo- 
mentary one to exchange his privately owned automobile for a Gov- 
ernment vehicle. Arrival at Squak Mountain was at 10:30 a, m. 
The employee completed his emergency temporary duty at the micro- 
wave station at Squak Mountain at 11:30 a. m. and departed at 
approximately the same time by Government vehicle for Kent, arriv- 
ing at that point at 12:15 p.m. Departure from Kent by privately 
owned automobile was immediate, and the employee arrived at his 
place of residence, Puyallup, Washington, at 1 p. m., April 25. Mr. 
Rohlman was on duty at his regularly assigned station each day of 
the basic workweek, Monday through Friday, which followed his 
Sunday overtime duty. He claims overtime compensation for the 
entire period (four hours) after he left his residence at Puyallup un- 
til he returned thereto. 
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Overtime compensation authorized for per annum employees by 
the provisions of section 201 of the Federal Employees Pay Act of 
1945, 59 Stat. 296, for all hours of employment in excess of 40 hours 
in any administrative workweek, does not include travel time outside 
the regularly scheduled administrative workweek, including regu- 
larly scheduled overtime hours, unless the travel is performed under 
arduous conditions making the travel inseparable from work or 
when the travel involves the actual performance of work. See 30 
Comp. Gen. 72, and the decisions cited therein; B-120896, dated 
October 7, 1954, copy enclosed. Also see section 204 of the Federal 
Employees Pay Act of 1945, as added by section 205 (b) of the act of 
September 1, 1954, Public Law 763, 68 Stat. 1109, which recognizes this 
restricted basis of payment. It does not appear from the present 
record that the travel in the employee’s privately owned automobile 
or the Government vehicle was travel carried out under arduous con- 
ditions or that actual work was performed while traveling. Hence, 
the overtime payment to Mr. Rohlman is required to be limited to the 
time actually spent at work in excess of his 40-hour workweek, which 
is stated to be one hour. 

Mileage is claimed for the use of the employee’s privately owned 
automobile from his residence at Puyallup, Washington, to his official 
station, Covington Substation, Kent, Washington, for the purpose of 
obtaining the Government vehicle for “continuation” of his travel, 
from Puyallup to Squak Mountain, and return. 

Paragraph 12a of the Standardized Government Travel Regula- 
tions, as amended, authorizes payment of mileage for use of a privately 
owned automobile and provides that— 


a. Mileage basis. 
(1) * * * In such cases the mileage rate as authorized or approved may be 


paid from whatever point the employee or other person rendering service to the 
Government begins his journey. 
Under that provision, in the light of the factual circumstances, it 
was within the administrative discretion to have authorized mileage 
from the employee’s place of residence (Puyallup to Kent, Washing- 
ton),and return. However, it cannot be determined from the copy of 
the travel order furnished this Office what travel by privately owned 
automobile, if any, administratively was contemplated. Accordingly, 
in the absence of administrative clarification of the travel order, it 
would not be proper to pay mileage in this case. It may be stated 
that in the event of proper administrative approval of mileage for 
use of the automobile between the points involved certification of the 
mileage for payment would be authorized, if the mileage claim be 
otherwise proper. 

Action on the vouchers, which, together with the travel order, are 
returned herewith, should be taken accordingly. 
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[B-118849] 


Pay—Drill—Organized Reserve Corps—Enlisted Attend- 


ance Requirements 


Under regulations which authorize pay for officers of a unit of the Army Corps 
Organized Reserve for training assemblies on a percentage of enlisted personnel 
attendance during the payroll quarter, the computation of the average enlisted 
attendance must be based on the total number of assemblies held, including 
those at which no enlisted personnel are assigned. 

Acting Comptroller General Weitzel to Major I. Nelson, Department 


of the Army, November 24, 1954: 


By 11th endorsement dated February 9, 1954, the Chief of Finance 
referred to this Office your 10th endorsement of January 14, 1954, 
requesting a decision on a supplemental inactive duty training pay- 
roll of Company A, ist Bn MP RTC 8830 ARTSU, for the period 
from April 1, 1953, to June 30, 1953, covering pay for three officers 
for attendance at authorized training assemblies held on June 4, 11, 
and 18, 1953. 

It appears that the officers in question were not paid on the original 
payroll—voucher No. 700203 of your July 1953 accounts—for the 
assemblies in question for the reason that enlisted personnel equalling 
or exceeding 60 percent of the assigned enlisted personnel of the unit 
were not present at such assemblies. However, it is contended by the 
personnel of Company A that, as no enlisted men were assigned to 
the company when its assemblies of April 2, 9, and 16, 1953, were 
held, those three assemblies should be eliminated in the calculation of 
the percentage of attendance of enlisted men by the alternate method 
(average attendance per quarter basis) prescribed in paragraph 6) 
(1) (a), AR 140-250, dated October 7, 1952, as changed by Changes 
No. 1, dated June 18, 1953. That is to say, since only officers were 
assigned and present at the assemblies held on April 2, 9, and 16, it is 
contended that only the remaining nine assemblies (held when one or 
more enlisted men were in fact assigned) should be used in making 
the calculation of average attendance for the quarter instead of the 
12 assemblies held by the unit during the quarter. 

The cited paragraph of the pertinent regulations is as follows: 


(a) Officers assigned to units on Training Pay Group A are entitled to pay 
for attendance at any paid training assemblies of the unit to which assigned 
where the enlisted attendance is at least 60 percent of the unit’s assigned enlisted 
strength. Should the enlisted attendance for any particular training assembly 
fall below 60 percent, officers still may qualify for pay, provided the average 
attendance of enlisted personnel during the quarter covered by the payroll (i. e., 
total of enlisted attendance at all paid training assemblies divided by the total 
number of assemblies in the quarter) equals at least 60 percent of the assigned 
enlisted strength of the training assembly in question. All assigned enlisted 
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personnel present will receive their pay, even though the attendance is less than 
60 percent. 


These provisions of the regulations were not materially different 
prior to the changes made on June 18, 1953. Such regulations were 
promulgated pursuant to the provisions of section 501 of the Career 
Compensation Act of 1949, 63 Stat. 825, and, accordingly, have the 
force and effect of the law itself and must be construed to give full 
effect to the language used. They provide that, in computing the 
average attendance of enlisted personnel during the quarter covered 
by a payroll, the total enlisted attendance at all paid training assem- 
blies shall be divided by the total number of assemblies in the quarter. 
Such regulations contain no provision for computing the average at- 
tendance during a quarter on the basis of less than the entire number 
of assemblies held by the unit during the entire payroll quarter. 

In view of the foregoing and since the computation of the percent- 
age of attendance of enlisted personnel at each of the three assemblies 
held on June 4, 11, and 18, 1953, made on the basis provided by the 
regulations, shows that there was an attendance of less than 60 percent 
of such personnel at each of such assemblies and that the average 
attendance for the whole quarter was less than 60 percent, there is no 
basis for paying the officers any pay for attendance at said assemblies. 

You are not authorized to make payment on the submitted supple- 
mental payroll, which is retained in this Office. 


[B-120656] 


Contracts—Liquidated Damages—Remission by the Comp- 
troller General 

The authority of the Comptroller General to remit or waive liquidated damages 
on an equitable basis under section 10 (a) of the Federal Property and Ad- 
ministrative Services Act of 1949 requires the prior favorable recommendation 
of the head of the agency concerned and also the submission of evidence defi- 
nitely establishing equities in favor of the contractor. 

Acting Comptroller General Weitzel to Mr. Jack Picoult, November 
24, 1954: 


Reference is made to your letter of August 17, 1954, relative to 
Office decision of August 13, 1954, B-120656, which denied your claim 
for remission of liquidated damages deducted from payments under 
contract No. GS-02 B-2316, for installing new bookcases and new hand 
rails at the United States Post Office, Foley Square, New York, New 
York. 

You state that you have appealed to this Office in an effort to secure 
equitable relief within the meaning of the term “equitable” as defined 
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in “Funk and Wagnalls New Standard Dictionary of the English Lan- 
guage.” You state further that in recommending to the administrator 
that no recommendation be made to this Office, the Board of Review, 
General Services Administration, did not base its decision upon the 
application of principles of right and justice but rather upon “a highly 
technical interpretation of a prior ruling made by the Comptroller 
General.” Finally, you request that the decision of August 13 be 
reconsidered, not only in the light of the facts which you have pre- 
sented, but also in the light of the testimony before the Board of 
Review of Mr. William A. Boyd, the Government Construction En- 
gineer who was in charge of the contract work. 

Under the terms of section 10 (a) of the act of September 5, 1950, 
64 Stat. 578, 591, quoted in the decision of August 13, 1954, the Comp- 
troller General of the United States, on the recommendation of the 
agency head, is authorized to remit liquidated damages as in his dis- 
cretion may be just and equitable. The authority thus vested in the 
Comptroller General to remit liquidated damages properly may be 
exercised only on the basis of a prior recommendation of the head of 
the agency concerned—in the present case the administrator of Gen- 
eral Services. However, under the statute, the authority of the agency 
head to make a recommendation is not restricted by the prior action 
of the Comptroller General. 

The decision of the Comptroller General to which reference was 
made by the Board of Review was rendered to a claimant who also had 
requested remission of liquidated damages pursuant to the authority 
of the cited statute. Although the Administrator, General Services 
Administration, recommended that the liquidated damages assessed in 
that case be waived, it was the judgment of the Comptroller General 
that the claim did not contain such elements of equity as to warrant 
remission of liquidated damages which had accrued to the Government 
under the terms of the contract. In your case the Administrator has 
not recommended remission. Consequently, your claim may not be 
allowed by this Office. However, even if the Administrator had sub- 
mitted a favorable recommendation, it would be my view that your 
claim likewise does not contain such elements of equity as to warrant 
remission of the liquidated damages. 

The contract required that the work be completed within 30 calendar 
days after date of receipt of notice to proceed and provided for the 
assessment of liquidated damages at the rate of $10 per calendar day of 
delay unless such delay should be found by the contracting officer to 
be due to unforeseeable causes beyond your control and without your 
fault or negligence. You were notified on November 19, 1951, that your 
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bid was accepted and the contract was awarded to you on that date. 
Notice to proceed was received by you on January 2, 1952, thus estab- 
lishing February 1, 1952, as the final date for completion of the work. 
The work was substantially completed 249 calendar days after the date 
set for completion. However, the Public Buildings Services granted 
an extension of the time for performance of 146 days to compensate for 
the delay of your supplier which was found to be due primarily to pri- 
ority defense orders in its plant. In addition, the Public Buildings 
Services and the Board of Review granted extensions of time for per- 
formance amounting to a total of 15 calendar days for delay in approv- 
ing shop drawings. Thus, the time for performance was extended 161 
calendar days, leaving an unexcused delay of 88 calendar days and 
liquidated damages in the amount of $880 chargeable to you under the 
terms of your contract. 

As to this unexcused delay of 88 days, the record does not show that 
you were diligent in arranging for the procurement of metal shelving 
or in having shop drawings submitted for approval. Although the 
contract was awarded to you on November 19, 1951, you did not nego- 
tiate with any supplier prior to receiving notice to proceed and it was 
not until January 18, 1952, that you placed an order for the material. 
In fact, it appears that one supplier had advised you before your bid 
providing for a 30-day performance period was submitted that delivery 
could not be made in less than 90 days. Also, there is no evidence 
that you made any attempt to have your supplier submit shop draw- 
ings for approval prior to March 4, 1952. 

It has been held by the courts and this Office that equity, among 
other things, is used to describe the standing of a party to claim 
relief, the merit of his claim being dependent upon a showing as to 
his ability to have prevented the situation in which he finds himself. 
Therefore, in cases where claims have been presented for consideration 
under the statute here involved this Office has required the submission 
of evidence definitely establishing equities on behalf of the claimant 
as a prerequisite for favorable consideration. See in this connection 
the enclosed copy of Office decision of August 4, 1952, B-105789, 32 
Comp. Gen. 67. 

Relative to your contention that the time for performance was too 
short, the record shows that you agreed to the 30-day period for per- 
formance with full knowledge of the resulting requirements, and it is 
reasonable to assume that you took such period into consideration when 
you prepared your bid and determined your bid price. 

Accordingly, it must again be held that your claim does not contain 
such elements of equity as to warrant remission of the liquidated 
damages in the amount of $880 which accrued to the Government, 
under the express terms of your contract. 
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[B-121307] 


Leaves of Absence—Lump-Sum Payments—Regulations 
Governing 

An Executive Order is effective when signed unless otherwise provided and, there- 
fore, an employee separated on December 14, 1953, whose annual leave would 
have extended through December 31, 1953, is entitled in the computation of her 
lump-sum leave payment to the half holidays on December 24 and 31, 1953, 
authorized by Executive Order No. 10508 which was signed on the date of the 


employee’s separation but not filed in the National Archives until the following 
day. 27 Comp. Gen. 407, modified. 


Acting Comptroller General Weitzel to the Administrator, Veterans 
Administration, November 24, 1954: 


Reference is made to your letter of September 3, 1954, requesting 
a decision upon the question whether an employee of the Veterans 
Administration who resigned on December 14, 1953, is entitled, in the 
computation of her lump-sum leave payment, to credit for the half- 
holidays, December 24 and December 31, 1953, created by Executive 
Order No. 10508, signed December 14, 1953. It is stated that payments 
for the two half-holidays were made by your Administration without 
charge to leave but that an audit exception thereto has been taken by 
the Regional Audit Office of the General Accounting Office, Denver, 
Colorado. 

The exception was based on the proposition that since Executive 
Order No. 10508 was filed in the National Archives on December 15, 
1953, at 10:25 a. m., after the date of the employee’s separation, she 
was not entitled to compensation for the half-holidays, citing as au- 
thority therefor Office decisions of January 27, 1948, 27 Comp. Gen. 
407, and February 12, 1954, B-118368. 

The rule respecting the computation of the lump-sum annual leave 
payment authorized by the act of December 21, 1944, 58 Stat. 845, as 
amended, is stated in 26 Comp. Gen. 102 (quoting the fourth para- 
graph of the synopsis), as follows: 

The lump-sum payment for leave authorized by the act of December 21, 1944, 
upon separation from service is not for computation on the basis of any and all 
compensation changes occurring in the interim between the date of separation 
and the expiration of the leave period to be considered in determining the amount 
of such payment, but on the basis of the employee's rights under all applicable 
laws and regulations existing at the time of separation which would have af- 


fected his compensation had he remained in the service for the period covered 
by his leave. [Italics supplied.] 


Executive Order No. 10508 was signed on December 14, 1953, and 
the employee here involved was separated from the service at the 
close of business on that date. Consequently, the Executive order 
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being in existence on the date of separation, the employee was entitled 
to the benefits thereof in the computation of her lump-sum payment, 
in accordance with the rule stated above. 

In the decision of January 27, 1948, 27 Comp. Gen. 407, cited as 
the basis for the exception, there was involved the situation in which 
the Executive order had been signed and filed before the date of the 
employee’s separation. Hence, the statement in that decision respect- 
ing the date and hour of filing the Executive order in the National 
Archives was unnecessary to a determination of the employee’s rights. 
Further, the Federal Register Act primarily is a statute of notifica- 
tion, and as such, has no bearing upon the fact of the existence of an 
Executive order for the purpose of applying the rule set out in 26 
Comp. Gen. 102. Accordingly, the implication arising by virtue of 
certain statements contained in 27 Comp. Gen. 407, that employees 
separated prior to the date and hour of the filing of the Executive 
order in the National Archives are not entitled to the benefits thereof 
is to be disregarded, and that decision is modified accordingly. 

Instructions will issue to the Division of Audits to remove the 
exception here involved. 


[B-121548] 


Pay—Retired—Annuities for Dependents—Adopted 
Children 


While the Uniformed Services Contingency Option Act of 1953, which provides 
that a retired member of the uniformed services may elect to receive a reduced 
amount of retired pay to provide annuities for dependents, authorizes payment 
of annuities to adopted children, a child must have been legally adopted prior 
to the effective date of the act in order to be entitled to such payments. 

Acting Comptroller General Weitzel to Lt. Col. Eugene Paletz, De- 


partment of the Army, November 26, 1954: 


By first endorsement dated September 22, 1954, the Chief of Finance 
forwarded your letter of August 25, 1954, FINCS-C 201 Andreski, 
Thomas T., RA 2170932, submitting for decision a voucher stated in 
the amount of $94.48, representing annuity payments under the Uni- 
formed Services Contingency Option Act of 1953, 67 Stat. 501, for 
the months of April, May, and June 1954 in favor of Betty Lou An- 
dreski, an adopted child of Master Sergeant Thomas T. Andreski, 
retired, who died April 17, 1954. 

It appears that as of April 13, 1954, the former retired enlisted man 
exercised an election of options under the provisions of the Uniformed 
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Services Contingency Option Act of 1953, electing combined options 
1 and 4 and 2 and 4, each at one-fourth of his reduced retired pay. 
For the purpose of the combined options 2 and 4, he listed two adopted 
children, Betty Lou Andreski, born September 8, 1946, and Eleanor 
Andreski, born June 8, 1938. ‘The records show that the adoption 
proceedings in the case of Betty Lou Andreski were completed on 
February 27, 1954. 

The Uniformed Services Contingency Option Act of 1953 estab- 
lished a plan whereby an active or retired member of tlie regular and 
reserve components of the uniformed services might elect, within 
certain specified periods, depending upon his length of service and 
status as an active or retired member, to receive a reduced amount of 
retired pay during his lifetime to provide annuities for his “widow, 
child, or children.” 

Section 2 (f) of the statute, 67 Stat. 501, provides that: 

The term “child” means a legitimate child, a stepchild in fact dependent upon 
the member for support, or a legally adopted child, who is under eighteen years 
of age and unmarried, or a child over eighteen years of age and unmarried who 
is incapable of self-support because of being mentally defective or physically 
incapacitated if that condition existed prior to reaching age eighteen and refers 
only to an active member's child who was born and is living at the date of 
retirement of the active member or to a retired member’s child who was born and 
is living at the effective date of this Act in the case of a retired member at the 
effective date of the Act. [Italics supplied.] 

A similar restriction was imposed in section 2 (e) of the act, 67 Stat. 
501, which provides that the term “widow” refers only to the spouse 
at the effective date of the act in the case of a member previously re- 
tired. The evident purpose of those restrictions was to preclude an- 
nuity payments to persons who were non-dependents of the retired 
member when the law was enacted. That would prevent the abuse of 
marriages (or adoptions) coupled with elections made in contempla- 
tion of imminent death conferring valuable and continuing benefits 
on such non-dependents at large cost to the Goverment and little cost 
to the retired member, notwithstanding that the cost to the retired 
member was required to be computed on an actuarial basis. 

To be entitled to an annuity payment a child must be a legitimate 
child, or a stepchild in fact dependent upon the member for support, 
or a legally adopted child, and under 18 years of age, except that an 
annuity may be provided for a child over 18 years of age and unmar- 
ried if the child is incapable of self-support because mentally defective 
or physically incapacitated, where that condition existed prior to age 
18. The “child,” however, must have been born and living on the 
date of retirement in the case of an active member or on the effective 
date of the act in the case of a retired member. Since the term “child” 


ORE ON, 


es 


= EE Ere 








' 


OR RR MRE ETD TEIN oA 


= mE TRONS! 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 257 


as used in this latter limitation obviously has reference to a child as 
otherwise defined in the quoted section 2 (f), the conclusion appears 
required that, for purposes of the statute, the child must have had a 
status either as a legitimate child, or as a dependent stepchild, or 
as a legally adopted child, as of the date of retirement or the effective 
date of the act, as the case may be. 

Betty Lou Andreski was not the legally adopted child of Master 
Sergeant Thomas T. Andreski, retired, on November 1, 1953, the ef- 
fective date of the Uniformed Services Contingency Option Act of 
1953, and, therefore, may not be regarded as his child for the purpose 
of receiving annuity payments under the statute. 

It follows that payment is not authorized on the submitted voucher, 
which will be retained in this Office. 


[B-121758] 


Federal Employees’ Group Life Insurance—Right to Refund 
of Premiums 


An employee who while in an annual leave status was automatically covered 
under the Federal Employees’ Group Life Insurance program for two pay periods 
and on his return waived coverage may not be refunded any deductions under 
the Civil Service Commission regulations which permitted refunds only in the 
cases of waivers received by the employing agency prior to the end of the first 
pay period of coverage. 


Acting Comptroller General Weitzel to the Secretary of State, 
November 26, 1954: 


Reference is made to letter of October 8, 1954, signed for you by 
the Assistant Secretary of State, presenting for decision the following 
questions arising under the Federal Employees’ Group Life Insurance 
Act of 1954, Public Law 598, approved August 17, 1954, 68 Stat. 736: 

Is an insurance refund, or adjustment on a subsequent payroll, proper for 
Mr. Thurston F. Waterman in the amount of $3.50 representing the insurance 
deductions made from his salary for the two pay periods ended September 11, 
1954, and September 25, 1954, respectively? 

If the answer to question No. 1 is in the affirmative, and if an employee who 
did not desire insurance coverage and was not informed officially of the insurance 
program requirements because he was absent from his permanent duty station 
on the effective date of the insurance (August 29, 1954), how soon after his 
receipt of official notification of the insurance coverage must he file a waiver 
and claim refund of his insurance deductions? 

It is stated in the letter that Mr. Waterman was on annual leave 
from August 2 through September 13, 1954, inclusive, and was not 
present when employees on duty were informed, on August 26, 1954, 
in a memorandum from the Acting Assistant Secretary for Personnel 


and Administration addressed to all Department of State employees 
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that all eligible employees on the payroll would be insured effective 
as of August 29, 1954, unless before September 1, 1954, they had filed 
a Standard Form 53, Waiver of Life Insurance Coverage. Mr. Water- 
man was automatically covered by the insurance in the amount of 
$7,000 effective with the pay period beginning August 29, 1954, and 
deductions in the amount of $1.75 each for that pay period and the 
period ending September 25, 1954, were made from his salary. Mr. 
Waterman executed a Standard Form 53 on September 23, 1954, 
which was received by the Office of Finance on September 24, 1954, 
and inserted thereon a claim for refund of the two salary deductions 
of $1.75 each. 

The Federal Employees’ Group Life Insurance Act of 1954 pro- 
vides, in pertinent part, as follows: 


See. 5. (a) During any period in which an employee under age sixty-five is 
insured under a policy of insurance purchased by the Commission as authorized 
in section 7 of this Act, there shall be withheld from each salary payment of 
such employee, as his share of the cost of his group life and accidental death 
and dismemberment insurance, an amount determined by the Commission, but 
not to exceed the rate of 25 cents biweekly for each $1,000 of his group lire 
insurance: Provided, That an employee who is paid on other than a biweekly 
basis shall have an amount so withheld, determined at a proportionate rate, 
which rate shall be adjusted to the nearest cent. 

Any policy of insurance purchased by the Commission as authorized in section 
7 of this Act shall provide that all employees eligible under the terms of this 
Act will be automatically insured thereunder commencing on the date they 
first become so eligible: Provided, That any employee desiring not to be so in- 
sured shall, on an appropriate form to be prescribed by the Commission, give 
written notice to his employing office that he desires not to be insured. If such 
notice is received before the employee shall have become insured under such 
policy, he shall not be so insured; if it is received after he shall have become 
insured, his insurance under the policy will cease effective with the end of the 
pay period during which the notice is received by the employing office. 

os = * * * 7 . 


Sec. 11. Except as otherwise provided herein, the Commission is hereby au- 
thorized to promulgate such regulations as may be necessary and proper to give 
effect to the intent, purposes, and provisions of this Act. 

” * * * + = 7” 

See. 15. The insurance provided by this Act and the withholdings and con- 
tributions for that purpose shall become effective when directed by the 
Commission. 


The regulations issued by the United States Civil Service Commis- 
sion, published in 19 F. R. 5463 (DI) on August 27, 1954, provide, 
in pertinent part, as follows: 


§ 37.3 Effective dates of insurance coverage. (a) The insurance shall be 
oo on the first day of the first pay period which begins after August 28, 
1 : s**t 

(b) An employee on the roll of his employing office the day before the ef- 
fective date provided for in paragraph (a) of this section, and who is in a pay 
status or is in a non-pay status which has not extended continuously for 12 
months, shall be insured on such effective date unless before that date he files 
with his employing office a “Waiver of Life Insurance Coverage.” 
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§ 37.5 Cessation and conversion of insurance coverage. (a) An insured em- 
ployee may at any time cancel his insurance by filing with his employing office 
a “Waiver of Life Insurance Coverage.” Such waiver shall be effective and such 
employee’s insurance shall cease at the end of the pay period in which the waiver 
is received in the employing office. 


Since an early effective date for the insurance plan was established 
prior to working out all of the details with the resultant limited time 
for execution of the Standard Form 53, the Chairman of the Civil 
Service Commission issued a circular letter dated August 25, 1954, 
to the Heads of Executive Departments and Agencies, providing, in 
part: 

In the event an eligible employee does not have a reasonable opportunity to 
waive life insurance coverage, and such waiver is received in your agency before 
the end of the first pay period in which coverage is effective insurance deductions 
shall not be made for such pay period, and if inadvertently made will be con- 
sidered erroneous and subject to refund or adjustment on a subsequent payroll. 

In order that the Civil Service Commission might have an oppor- 
tunity to consider the issuance of another circular letter permitting 
refunds or adjustments on subsequent payrolls in cases similar to the 
one involved in your letter, a copy of your letter was forwarded to the 
Commission by Office letter of October 25, 1954, B-121758, requesting 
advice whether any further regulations or instructions in this respect 
would be issued. The Chairman of the Commission stated in his 
reply of November 5, 1954, as follows: 

The Commission does not propose to issue any instructions permitting ad- 
justment with respect to subsequent pay periods. It is believed that the Com- 
mission’s letter to department and agency heads dated August 19th, ten days 
before the earliest effective date, and the full pay period after the effective date, 
together with the constructive notice presumed by enactment of the Act, con- 
stituted a reasonable opportunity to waive coverage. Also, acquiescence in this 
proposal could only be used as justification for extension into still later pay 
periods for which similar facts and arguments might exist. 

Clearly, the Insurance Fund is required to assume liability for the death of 
employees not waiving coverage. In other words, where any such employee 
who intended to file a waiver died before doing so, the beneficiary or other en- 
titled survivor will receive the insurance. Any further extension of the period 
during which employees who finally waive may be relieved of withholdings will 
proportionately increase this liability, a result certainly never intended by 
Congress. 

There can be no question but that the cited regulations issued under 
the Federal Employees’ Group Life Insurance Act of 1954 permit 
refund of insurance deductions only to employees from whom a Stand- 
ard Form 53, Waiver of Life Insurance Coverage, was received in the 
employing agency before the end of the first pay period in which the 
coverage was effective. Otherwise, the insurance ceases at the end of 
the pay period in which the waiver is received in the employing office 
and deductions are required to be made for each pay period the 
employee had insurance coverage. I have no alternative but to regard 
the regulations as controlling on the questions presented. 
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Mr. Waterman’s waiver was received by the Office of Finance on 
September 24, 1954, which was during the second pay period in which 
the insurance coverage was effective. His insurance ceased on Sep- 
tember 25, 1954, the end of that second pay period, and the deduction 
of $1.75 for each of those first two pay periods appears proper. 

Accordingly, your first question is answered in the negative, thereby 
rendering unnecessary any consideration to your second question. 


[B-115509] 


Transportation—Dependents and Household Effects—NMili- 
tary Personnel—Training or Service School Assignment 


A regulation which enlarges the term “permanent station” to include stations 
to which a member of the uniformed services is ordered for a course of in- 
struction for as little as four weeks duration is a departure from the long 
accepted concept that a permanent station is a place to which assigned for 
regular duties for an indefinite period, and while it may be within the province 
of the Secretaries concerned to define “permanent station” without regard to 
the duration of the service at a station to which transportation is furnished for 
the member's dependents and household effects, the General Accounting Office 
would be required to report resulting disbursements to Congress as an improvi- 
dent expenditure of public funds. 


Orders assigning military personnel to schools for less than 20 weeks at any 
one place are temporary duty orders and where transportation of dependents 
and household effects has been paid incident to such orders the amount should 
be collected, notwithstanding the Joint Travel Regulations include under per- 
manent change of station orders assignments to successive schools for a total 
of 20 weeks instruction but only four weeks or more at any one school. 

Acting Comptroller General Weitzel to the Secretary of Defense, 


November 29, 1954: 


Reference is made to the decision addressed to you on October 8, 
1954, B-115509, which affirmed an advance decision of June 23, 1953, 
32 Comp. Gen. 569, to Colonel Carl J. Melnick, Finance Officer, 
Department of the Army, and went on, in brief, to hold that para- 
graph 7000-2-2, Joint Travel Regulations, either as originally pro- 
mulgated, or as amended by paragraph 7011, Change 18, December 1, 
1953, Joint Travel Regulations, is ineffective, within the limits of the 
statutory authority for transportation of dependents of members 
of the uniformed services when ordered to make a change of perma- 
nent station, as contained in section 303c of the Career Compensation 
Act of 1949, 63 Stat. 814, to authorize transportation of dependents 
incident to orders to a place for a course of instruction scheduled 
for less than 20 weeks. 
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Representatives of the several armed services now have pointed out 
informally that the decision did not consider the definition of “perma- 
nent station” issued under the authority vested in the Secretaries by 
section 303c of the Career Compensation Act to “define the term 
‘permanent station,’ ” and published in subparagraph b of paragraph 
1150-10, Change 22, April 1, 1954, Joint Travel Regulations. That 
regulation is as follows: 


Assignment to Schools. Where a member is transferred or assigned under 
permanent change of station orders to a school or installation, or successive 
schools or installations, as a student to pursue a course or courses of instruction. 
the total or aggregate duration of which is 20 weeks or more, each such school 
or installation where the course of instruction is to be of four weeks or more 
duration is defined to be a permanent duty station. 

It is immediately apparent that this regulation embodies a radical 
departure from the long accepted concept of a permanent station, that 
is, that in general the permanent station of a member of the uniformed 
services is the place at which he is assigned for the performance of 
his regular and usual duties for an indefinite or indeterminate period. 
The present regulation proposes to extend the term “permanent sta- 
tion” to include stations to which a member is ordered for a prede- 
termined period of as little as four weeks duration, if for the purpose 
of pursuing a course of instruction. It seems evident, in the light of 
the history of the term permanent station as applied to the military 
services, that transportation of dependents and household effects of 
military personnel in such circumstances was never intended by the 
Congress. Even if it should be conceded that under the present state 
of the law it is within the province of the Secretaries concerned to 
define the term permanent station with little or no regard for the 
expected duration of the member’s service at the station to which 
transportation is furnished for his dependents and household effects, 
this Office necessarily would be required to report resulting disburse- 
ments to the Congress for consideration as an improvident expendi- 
ture of public funds. 

More specifically, the regulation as presently published in sub- 
paragraph b of paragraph 1150-10, Joint Travel Regulations, clearly 
does not define the term “permanent station” but by including the 
words “under permanent change of station orders” the effect in each 
instance is to leave to the order writing authority, and indirectly to 
the member himself, the function of determining whether an assign- 
ment to a course of instruction for a specified period shall constitute 
a permanent or a temporary change of station, depending on which 
may be most advantageous to the member. This being so, it must be 
concluded that, notwithstanding paragraph 1150-10b, Joint Travel 
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Regulations, the orders here in question assigning military personnel 
to schools for less than 20 weeks at any one place are temporary duty 
orders, and in cases where transportation of dependents and household 
effects in an amount in excess of authorized per diem for such duty 
has been paid such excess should be collected. 
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[B-120219] 
Pay—De facto Status—Retention of Pay 


Under orders which provided that acceptance of commissions in the Regular 
Army would not affect existing commissions in the Army of the United States 
without component, except the terminal leave promotions, and that acceptance 
would constitute appointment in the Army of the United States of those officers 
who held commissions only in the Reserve Corps, an officer who was a major 
in the Army of the United States in active status and who was promoted to a 
lieutenant colonel in the Reserve Corps while on terminal leave is not a de facto 
officer so as to be entitled to retain the pay and allowances of a lieutenant 
colonel received after acceptance of commission as a captain in the Regular 
Army. 


Acting Comptroller General Weitzel to Lieutenant Colonel Joseph 
E. LaBuda, December 1, 1954: 


Reference is made to your letter of May 4, 1954, requesting review 
of settlement dated March 22, 1954, which disallowed your claim for 
$574 representing the difference between the pay and allowances of a 
lieutenant colonel and those of a major for the period July 25, 1946, 
to March 31, 1947. That amount was collected from you on the basis 
that you should have been paid during the said period as a major and 
not as a lieutenant colonel. 

You request further consideration on the basis that in disallowing 
your claim this Office did not consider decision of May 26, 1947, 
B-65956, nor Public Law No. 220, 82nd Congress, nor the decision 
of the United States Supreme Court in the case of United States v. 
Royer, 268 U. 8. 394. Also, you call attention to that part of para- 
graph 2 in War Department Special Orders No. 148, dated July 5, 
1946, stating that “in the case of those appointees who hold only a 
commission in the RES or NGUS, this order constitutes aptm 
[appointment] in the AUS without component in the same grade as 
held in the RES or NGUS,” it being stated by you that you were 
a reserve officer at the time of your appointment as lieutenant colonel 
as evidenced by paragraph 9 of Special Orders No. 316, dated De- 
cember 26, 1945, Headquarters, Seymour Johnson Field, North 
Carolina. 

The Department of the Air Force reports that you were promoted 
to major, Army of the United States, on November 3, 1943; that you 
were appointed major, Air Corps Reserve, on October 31, 1945, which 
you accepted on the same date; that you were promoted to lieutenant 
colonel, Air Reserve, on December 26, 1945; and that you were ap- 
pointed captain, Air Corps, Regular Army, on July 5, 1946, to rank 
from March 11, 1942, which appointment you accepted on July 25, 
1946. It is reported also that your commission as lieutenant colonel, 
Air Reserve, was vacated by the acceptance of your appointment as 
captain, Air Corps, Regular Army. 
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It appears that by paragraph 1, Special Orders No. 279, Headquar- 
ters Seymour Johnson Field, N. C., dated November 8, 1945, while 
you were serving on active duty as a major, Army of the United States 
(AUS), you were granted leave of absence effective November 10, 
1945, and were directed to proceed to your home and revert to an in- 
active status upon expiration of terminal leave on March 12, 1946. At 
that time you also held an inactive commission as a major in the Offi- 
cers’ Reserve Corps. While on terminal leave as an AUS major, your 
promotion to the grade of lieutenant colonel in the Officers’ Reserve 
Corps was announced by paragraph 9 of Special Orders No. 316, 
Headquarters Seymour Johnson Field, N. C., dated December 26, 
1945, with rank from that date. This did not affect your status as 
major, AUS and, presumably, you continued to draw your active 
duty pay and allowances in that status for the balance of your termi- 
nal leave. Your appointment as a captain in the Regular Army was 
announced the next year in paragraph 2, Special Orders No. 148, War 
Department, dated July 5, 1946. At that time you were a major, 
AUS, and a lieutenant colonel in the Officers’ Reserve Corps. The 
latter orders, announcing your appointment as a captain in the Regu- 
lar Army specifically advised you as follows: 

2. DP anouncement is made of the apmt of the fol-named officers or former 
officers AUS, RES and NGUS in the RA eff this date with grade, date of rank, 
and in the branch indicated. The grade and date of rank of each individual as 
shown in this order is computed as of 28 June 1946. 

Acceptance of this commission in the RA will not affect any existing com- 
mission in the AUS without component with the exception that those commis- 
sions now held as a result of promotions under the provisions embodied in Cir 
10 or Cir 140 WD 1946 are administratively vacated and apmt in the AUS is 
hereby effected in the grade held immediately prior to processing for relief from 
active duty. In those cases where apmt in the RA effected by this order is in 
the same grade as formerly or presently held the RA grade will govern. 

In the case of those appointees who hold only a commission in the RES or 
NGUS, this order constitutes apmt in the AUS without component in the same 
grade as held in the RES or NGUS. 

A former officer aptd by this order in RA is hereby aptd in the AUS without 


component in the grade held immediately prior to processing for relief from 
AD. 


Paragraph 26, War Department Special Orders No. 180, dated 
August 19, 1946, assigning you to a station after your appointment 
in the Regular Army as a captain, referred to you as “LT COL 
JOSEPH E. LaBUDA.” It appears that on the basis of the orders 
of December 26, 1945, promoting you to the grade of lieutenant colo- 
nel in the Officers’ Reserve Corps, a telegram from The Adjutant 
General dated June 28, 1946, addressed to you by that title and noti- 
fying you of your appointment as a captain in the Regular Army, 
and the said paragraph 26 of Special Orders No. 180, assigning you 
to a station after your appointment as a captain in the Regular Army, 
which referred to you as a lieutenant colonel, you used that title and 
received the pay and allowances of that grade during the period 
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covered by your claim after you had been appointed in the Regular 
Army. 

It should have been apparent to you from the language of the quoted 
provisions of the special orders announcing your appointment in the 
Regular Army that you were not to continue to hold your commis- 
sion in the Officers’ Reserve Corps after your acceptance of a Regu- 
lar Army commission. See, also, paragraph 15, AR 140-5, dated 
June 17, 1941, and Digest of Opinions, JAG, Army, 1912-1940, sec- 
tion 1344(1), page 665, providing and holding that the acceptance of 
a Regular Army appointment automatically terminates a commission 
in the Officers’ Reserve Corps. The statement in the orders announc- 
ing your appointment in the Regular Army that acceptance of the 
Regular Army commission would not affect any existing commission 
in the Army of the United States without component (except one held 
as a result of terminal leave promotion) clearly implied that such ac- 
ceptance would affect any existing commission in the Army of the 
United States with component (which, of course, would include any 
commission in the Officers’ Reserve Corps), particularly when read 
in conjunction with the next paragraph, applicable to officers who 
held only a commission in the Reserve or National Guard of the United 
States, which appointed such officers to the same grades in the Army 
of the United States without component as they then held in the Re- 
serve or the National Guard of the United States. While this latter 
provision did not apply to you directly, since you also held a commis- 
sion in the Army of the United States, it did clearly indicate that per- 
sons appointed in the Regular Army would not serve under a com- 
mission in the Reserve Corps. This was further borne out by the suc- 
ceeding provision that former officers appointed by that order in the 
Regular Army were also appointed in the Army of the United States 
“without component” in the grade held immediately prior to process- 
ing for relief from active duty. Reading these provisions together, 
the picture seems clear enough that persons appointed in the Regular 
Army might serve under their higher grades in the Army of the 
United States (except terminal leave promotions) but not under 
their commissions in the Reserve Corps or in the National Guard of 
the United States. Moreover, your promotion to lieutenant colonel, 
Air Reserve, on December 26, 1945, while you were on terminal leave, 
apparently was in the nature of a terminal leave promotion and ex- 
press provision was made in the said special orders for the cancella- 
tion of terminal leave promotions. It is the view of this Office, there- 
fore, that the provisions of such special orders were sufficient to have 
placed you on notice that your Reserve commission as a lieutenant 
colonel was terminated or, at least, to have caused you in good faith 
to make inquiry concerning the effect on that commission of your ap- 
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pointment in the Regular Army before purporting to serve as a lieu- 
tenant colonel and collecting the pay and allowances of that grade, 
even though the orders assigning you to a station were mistakenly ad- 
dressed to you as a lieutenant colonel instead of major. As stated in 
decision of May 26, 1947, B-65956, a mere administrative error in re- 
ferring to an officer’s rank does not change his status in that respect 
or afford a basis for him to assume that he has been appointed or pro- 
moted to a higher rank. 

The matter has been carefully considered but this Office may not 
conclude that the present record sufficiently establishes that in collect- 
ing the pay and allowances of a lieutenant colonel you acted in such 
good faith as to permit you to retain the overpayment, within the 
principles of the cited Royer case and decisions of this Office. 

With respect to your reference to Public Law 220, 82d Congress, 
it is assumed that you have in mind the provisions of section 207 of 
the Legislative Reorganization Act of 1946, as amended, by the act 
of October 25, 1951, 65 Stat. 655, 656, Public Law 220, 82d Congress, 
1st Session, subsection (b) of which reads as follows: 

(b) The Department concerned is authorized to pay, out of applicable current 
appropriations, claims of any persons, their heirs at law or legal representatives 
as hereinafter provided, of amounts paid as fines, forfeitures, or for losses of 
pay (including retired or retirement pay), allowances, compensation, emolu- 
ments, or other monetary benefits, as the case may be, which are found to be due 
on account of military or naval service as a result of the action heretofore taken 
pursuant to section 207 of the Legislative Reorganization Act of 1946, or here- 
after taken pursuant to subsection (a) of this section * * *. 

These provisions of law expressly provide for payment of amounts 
found due “as a result of the action heretofore taken pursuant to 
section 207 of the Legislative Reorganization Act of 1946, 60 Stat. 837, 
or hereafter taken pursuant to subsection (a) of this section.” Since 
it does not appear that any action was taken in your case under the 
1946 act, either as originally enacted or as amended, that statute 
affords no basis for the allowance of your claim. 

Accordingly, the settlement of March 22, 1954, is sustained. 


[B-120345} 


Pay—De Facto Status—Retention of Pay 


A person who subsequent to date of appointment as first lieutenant in the Regu- 
lar Army received a commission which indicated appointment as “captain” in 
the “Army of the United States,” rather than in the Officers’ Reserve Corps as 
intended, and who was ordered to active duty as captain may be regarded as in 
a de facto status and need not refund pay and allowances received for duties 
performed as captain under color of authority and in good faith 
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Acting Comptroller General Weitzel to the Secretary of the Army, 
December 1, 1954: 


Reference is made to your letter of June 4, 1954, with enclosures, 
requesting decision whether Robert F. Barrett, Jr., O-37161, who 
erroneously served on active duty in the grade of captain (instead of 
first lieutenant) from July 11, 1946, to March 12, 1950, is entitled to 
retain pay and allowances received as a captain for such period. If 
the answer is in the affirmative, decision also is requested whether he 
may be repaid the sums collected from him which represent a part of 
the difference between the pay and allowances authorized for a first 
lieutenant and pay and allowances as a captain for the period involved. 

A résumé of the facts in the case of Robert F. Barrett, Jr., as set 
forth in the “Discussion” enclosed with your letter, is as follows: 

a. Appointed and accepted second lieutenant, AUS, 11 March 1943; promoted 
to first lieutenant, AUS 16 June 1944; promoted to captain, AUS, 29 December 
1945 (Terminal Leave promotion). 

b. Appointed captain, Infantry-United States Army Reserve 18 June 1946 
(instrument of appointment dated 11 July 1946), accepted 27 June 1946. 

ec. Appointed first lieutenant, Infantry-Regular Army, 5 July 1946, accepted 
11 July 1946. 

d. Ordered from home to first duty station in the grade of captain (Regular 
Army), 12 August 1946. 

e. Promoted to captain, Infantry-Regular Army, 13 March 1950. 

Included in the said discussion is an excerpt from a letter dated 
April 6, 1953, from The Adjutant General of the Army in response 
to an inquiry from the Commanding General, The Infantry Center, 
Fort Benning, Georgia, as to the officer’s status, which is as follows: 

It has been determined that Robert F. Barrett, Jr., O-37161, Infantry, was a 

de facto captain 11 July 1946 through 12 March 1950, and is entitled to retain the 
pay and allowances received as a captain for that period. 
It is assumed that such “determination” was based, in part at least, 
on an opinion of the Judge Advocate General of the Army dated Sep- 
tember 10, 1953, holding that “Captain Barrett was a de facto captain 
during the period 11 July 1946 to 12 March 1950.” 

The discussion also contains an excerpt from a letter dated February 
13, 1953, from Barrett to The Adjutant General, explaining why he 
assumed the grade of captain upon entry on active duty. It appears 
from statements in such excerpt that while the officer was aware of 
the fact that his terminal leave promotion to captain, Army of the 
United States, was automatically vacated by his acceptance of a 
Regular Army appointment as first lieutenant on July 11, 1946, he was 
under the mistaken belief that he legally held the grade of captain, 
Infantry, Army of the United States, since he received an instrument 
evidencing his appointment as captain which was dated July 11, 1946, 
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that is, subsequent to the date of the instrument of appointment as 
first lieutenant, Regular Army, and the same day that he accepted 
such appointment as first lieutenant, Regular Army. It was also 
stated that any doubts he had entertained as to his right to serve as a 
captain, Army of the United States, were dispelled when he was 
ordered from home to first duty station in that grade by orders dated 
August 12, 1946. 

War Department Special Orders No. 148, dated July 5, 1946, an- 
nouncing the Regular Army appointment of Barrett, among others, 
provided that “Acceptance of this commission in the RA will not 
affect any existing commission in the AUS without component with 
the exception that those commissions now held as a result of [terminal 
leave] promotions * * * are administratively vacated and apmt in 
the AUS is hereby effected in the grade held immediately prior to 
processing for relief from active duty.” 

The instrument of appointment, or the commission, dated July 11, 
1946, which Barrett received from the Department of the Army was 
intended to evidence an appointment in the Officers’ Reserve Corps 
and it appears to be a rule of long standing that an officer of the 
Regular Army is ineligible to receive or hold an appointment in the 
Officers’ Reserve Corps as his Regular Army status is incompatible 
with such appointment. See Digest of Opinions, JAG, Army, 1912- 
1940, section 1344 (1), page 665. See, also, paragraph 15, AR 140-5, 
dated June 17, 1941. However, in the said commission of July 11, 
1946, it was expressly stated that Barrett is appointed a “Captain, 
Infantry, in the Army of the United States,” and the only language 
appearing in such commission which indicated it to be a commission 
in the Officers’ Reserve Corps, rather than a commission in the Army 
of the United States without component, was that which referred to 
section 37 of the National Defense Act, 41 Stat. 781, as amended, as 
authority for the appointment, and stated that the appointment was 
to continue in force for a period of five years and during the pleasure 
of the President of the United States. Hence, when Barrett received 
such commission, bearing a date subsequent to the date of his Regular 
Army appointment, and on a still later date received active-duty orders 
referring to him, without qualification, as a captain, it was not un- 
reasonable for him to believe that he held a legal appointment as 
captain, Army of the United States, and that he was being ordered to 
active duty, by competent authority, under such appointment. It 
thus appears that the facts in this case distinguish it from cases such 
as those considered in B-65956,. dated May 26, 1937, and in 
34 Comp. Gen. 263, where the only substantial basis for claim of de 
facto status was the reference in the active-duty orders to the higher 
of the two grades involved. While the matter is not free from doubt 
it reasonably may be concluded that during the period from July 11, 
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1946, to March 12, 1950, Barrett actually performed the duties of a 
captain under color of authority to serve as a captain; that he acted 
in good faith; and that, therefore, the Government is not entitled to 
recover from him the difference between the pay and allowances of a 
first lieutenant and those of a captain actually received by him for 
that period. Compare 31 Comp. Gen. 335. 

The question presented as to whether the officer may retain the pay 
and allowances so received is accordingly answered in the affirmative. 

Since the officer is entitled to retain the pay and allowances actually 
received by him in good faith in the capacity of captain for the period 
July 11, 1946, to March 12, 1950, on the basis that he served in that 
capacity under color of authority and without knowledge of the fact 
that he had been ordered to active duty in a grade higher than that 
actually held by him, he is entitled to be paid any portion of such pay 
and allowances which has been refunded to the Government. See 
United States v. Royer, 268 U.S. 394. 


[B-117768] 


Maritime Administration—Subsidies—Operating-differen- 
tial Subsidies 


Federal Maritime Board proposal to make operating-differential subsidy rates 
available to subsidized operators before the close of the year in which such rates 
apply based on other than current data is within the contemplation of section 606 
of the Merchant Marine Act, 1936, which authorizes the continued use of previous 
year rates during subsequent years, provided the Government and the operator 
concur, and “the final accounting” in section 603 (c) of said act will be the ap- 
plication of such rates to the final audited costs of the operators for the year. 


Acting Comptroller General Weitzel to the Chairman, Federal Mari- 
time Board, December 2, 1954: 


Reference is made to a letter dated September 1, 1954, with attach- 
ments, from the Acting Secretary of the Federal Maritime Board, file 
reference L25-23 : 306, advising of a proposal by your staff whereby 
operating-differential subsidy rates will be made available to subsi- 
dized operators before the close of the year in which such rates apply 
and stating that unless this Office objects, the Board will adopt such 
proposal. 

The staff proposal contemplates the establishment during a current 
year of an operating-differential subsidy rate for such year upon the 
basis of cost experience, weighted average excliange rates, competition 
weights and other factors covering the preceding year. 

The stated advantages of the proposal are that subsidized operators 
would be able to render more accurate financial statements to manage- 
ment, prepare final income tax returns immediately after the close of 
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the calendar year, and submit final accountings promptly under the 
reserve and recapture provisions of the operating-differential subsidy 
agreements. It is understood that under present procedures of the 
Board, the earliest time at which the final determination of the subsidy 
applicable to a given year can be made—even under the most favorable 
conditions—is near the close of the succeeding year. 

Section 603 of the Merchant Marine Act of 1936, 49 Stat. 2002, au- 
thorizes the Board to enter into a contract for a period not exceeding 
twenty years to pay an operating-differential subsidy not in excess of 
the fair and reasonable costs of certain items of expenses to the 
American operator over the estimated fair and reasonable costs of 
those items if the vessel was operated under the registry of a foreign 
country whose vessels are substantial competitors of the subsidized 
American operator. Subsection 603 (c), 49 Stat. 2002, provides, in 
pertinent part, as follows: 

The amount of such subsidy shall be determined and payable on the basis of a 
final accounting made as soon as practicable after the end of each year or other 
period fixed in the contract. The Secretary of Commerce may provide for in the 
contract, or otherwise approve, the payment from time to time during any such 
period of such amounts on account as he deems proper. Such payments on ac- 
count shall in no case exceed 75 per centum of the amount estimated to have 
accrued on account of such subsidy, except that, with respect to that part of the 
subsidy relating to any particular voyage, an additional 15 per centum may be 
paid to the contractor after such contractor’s audit of the voyage account for 


such voyage has been completed and the Secretary of Commerce ha: verified the 
correctness of the same. * * * 


Section 606, 49 Stat. 2003, provides, in part, that— 


Every contract for an operating-differential subsidy under this title shall pro- 
vide (1) that the amount of the future payments to the contractor shall be sub- 
ject to review and readjustment from time to time, but not more frequently than 


once a year, at the instance of the Federal Maritime Board or of the con- 
tractor. * * * 


The administrative practice of arriving at the “amount” of subsidy 
by establishing a “rate” based upon representative samplings of 
American and foreign costs is long-standing and well-known to Con- 
gress. The subsidy rate is applied to the American operator’s actual 
expenses for the year to arrive at the subsidy payable. Payments “on 
account” are made on the basis of estimates of rates and the unaudited 
expenses of the American operator. Final payments must await the 
determination of (1) final rates based upon cost factors, both American 
and foreign, for the year in question; and (2) final audited costs of the 
American operator for the year in question. 

Under the proposal, payments “on account” would still involve 
estimates of rates and the unaudited expenses of the operator. How- 
ever, as to the rate, it could be determined at some time during the 
year to which the payments apply and the “final accounting” referred 
to in section 603 (c) will be the application of that rate to the final 
audited costs of the subsidized operator for the year involved. 
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The Congress has authorized, under that part of section 606 quoted 
above, the continued use of a previous year’s rates during subsequent 
years, provided both the Government and the operator concur. Of 
course, it is to be assumed that if the cost factors show a tendency to 
rise or fall during a given year to the decided advantage of one party 
or the other, a review and readjustment will be requested by that party. 
But the very existence of the authority to calculate the subsidy on the 
basis of other than current data compels the conclusion that the pro- 
cedure described must also be within contemplation of the law. 

Hence, no objection is perceived to the adoption of the staff proposal. 


[B-118991] 


Vessels—Sales—Price 


The provision in section 705 of the Merchant Marine Act, 1936, for fixing a mini- 
mum sales price for vessels based on estimated foreign construction costs deter- 
mined as of the date the construction contract is executed refers generally to the 
time of construction, and not to the precise date of the contract, so that it is 
proper for the Federal Maritime Board to establish a uniform sales price for all 
mariner vessels based on a weighted average of the estimated foreign construc- 
tion costs over the period covered by the construction contract. 


Acting Comptroller General Weitzel to the Chairman, Federal Mari- 
time Board, December 2, 1954: 


Reference is made to your letter of August 12, 1954, stating that the 
Maritime Board plans to establish a uniform sales price for all mariner 
vessels, in the absence of advice from the General Accounting Office 
that there are legal objections to such a procedure. 

The 35 “Mariner” class vessels are substantially identical, and were 
constructed as a series pursuant to authorization given in the Second 
Supplemental Appropriation Act of 1951, 64 Stat. 1223, 1225. 
Establishment of a uniform sales price for these vessels is concededly 
desirable and in line with the basic purposes of the Merchant Marine 
Act of 1936, as amended. However, some doubt has arisen as to the 
propriety of fixing a uniform price because of the last sentence of sec- 
tion 705 of the Merchant Marine Act, 49 Stat. 2009, 46 U. S. C. 1195, 
which reads as follows: 

* * * No vessel constructed under the provisions of this Act, as amended, shall 
be sold by the Secretary for operation in the foreign trade for a sum less than 
the estimated foreign construction cost exclusive of national defense features 
(determined as of the date the construction contract therefor is executed) less 
depreciation based on a twenty-year life, nor shall any such vessel be sold by the 
Secretary for operation in the domestic trade for a sum less than the cost of con- 
struction in the United States exclusive of national defense features less depre- 
ciation based on a twenty-year life. 

The mariners were constructed under seven different contracts for 
five ships each, and while five of the contracts were awarded on Feb- 
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ruary 7, 1951, one contract was awarded on June 25, 1951, and the last 
contract on August 1, 1951. The estimated foreign construction cost 
of a mariner vessel, exclusive of national defense features, increased by 
$304,000 between February 7 and August 1, 1951. Thus, if the clause 
“determined as of the date the construction contract therefor is exe- 
cuted” in section 705 is applied on a contract by contract basis, it will 
result in the requirement that 25 mariners must be sold at a minimum 
price of $4,120,000 each, five at $4,261,000 each, and five at $4,424,000 
each, which are the estimated foreign construction costs as of the re- 
spective contract dates. 

The last sentence of section 705, quoted above, was added to the 
Merchant Marine Act by the act of August 4, 1939, 53 Stat. 1182, 1185. 
Examination of the legislative history of that act shows that it was 
recommended by the Maritime Commission for the purpose of pre- 
venting the sale of Commission-owned vessels at bargain prices below 
the prices which would have been applicable to construction under 
title V of the Merchant Marine Act. Under section 502 (a) of the 
Act, 49 Stat. 1996, it was provided that: 

* * * Concurrently with entering into such contract with the shipbuilder, 

the Commission is authorized to enter into a contract with the applicant for 
the purchase by him of such vessel upon its completion, at a price corresponding 
to the estimated cost, as determined by the Commission pursuant to the provi- 
sions of this Act, of building such vessel in a foreign shipyard. 
The vessels to be sold under section 705 might be of various ages, and 
it was necessary, therefore, if the estimated foreign construction cost 
was to be used as a minimum sales price, to state whether such estimate 
should be made as of the time of sale, the time of construction, or some 
other time. It is not unreasonable to assume that the language used 
was intended to assimilate section 705 to section 502, that is, to have 
the estimate made “concurrently” with the vessel construction contract. 
Viewed in this light, the language used properly might be construed 
as referring only generally to the time of construction and not to the 
precise construction contract date where to do so would, as here, result 
in the fixing of inconsistent prices for identical vessels. And to the 
extent that a strict construction would tend to defeat one of the basic 
objectives of the act—to foster the development of a privately-owned 
and operated merchant marine—such a construction must yield. 

Moreover, the limitation in question is phrased in the singular as it 
appears in the statute where it reads “determined as of the date the 
construction contract therefor is executed.” But considering the 
mariners as a group of 35, the language really should be viewed as 
reading “determined as of the dates the construction contracts therefor 
are executed.” See the rules of construction of the laws of the United 
States, 1 U. S.C. 1. Thus, the proposal to fix a uniform minimum 
price for the mariners based upon a weighted average of their esti- 
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mated foreign construction costs over the period covered by the con- 
struction contracts is not only permissible but is consistent with sound 
and sensible administration of the act. 

Your submission is acknowledged accordingly. 


[B-100308] 


National Guard—Armory Drill and Administrative Function 
Pay—Federal Recognition Requirement 


An officer in the Illinois National Guard who voluntarily relinquishes his feder- 
ally recognized commission as colonel upon the acceptance of a commission as 
brigadier general is not entitled to Federal pay for armory drill and perform- 
ance of administrative functions as a colonel for the period subsequent to his 
promotion in which no duties were performed as a colonel. 


Acting Comptroller General Weitzel to the Secretary of the Army, 
December 3, 1954: 


Reference is made to your letter of April 13, 1954, requesting deci- 
sion as to whether, in view of the facts and circumstances presented 
in an attached statement, Brigadier General Julius Klein may be con- 
sidered to have been properly paid armory drill and administrative 
function pay as a colonel in the Illinois National Guard during the 
period February 16, 1948, to November 9, 1949, and, if the answer 
is in the negative, whether the officer had a de facto status during 
that period which would entitle him to retain payments of armory 
drill and administrative function pay received for duty performed 
subsequent to his promotion on February 16, 1948, from colonel, Quar- 
termaster Corps, to brigadier general, and prior to his Federal recog- 
nition on November 10, 1949, as a brigadier general. 

The reported facts are that prior to February 16, 1948, the officer 
performed duty as a federally recognized colonel with duty assign- 
ment as group commander, 623rd Quartermaster Group. By Special 
Orders No. 37, issued on February 16, 1948, by the Adjutant General, 
State of Illinois, he was promoted to brigadier general with duty as- 
signment of commander, 109th Antiaircraft Artillery Brigade. Fed- 
eral recognition in the grade of brigadier general was not granted until 
November 10, 1949. It is administratively reported that during the 
period March 8, 1948, to August 31, 1949, the officer received payments 
of armory drill and administrative function pay as a colonel totaling 
$2,204.76. Exceptions were taken to such payments for the reason 
that the payee ceased to function as a colonel, Quartermaster Corps, 
on and after the date of his transfer to the 109th Antiaircraft Artil- 
lery Brigade in the grade of brigadier general. 
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In 30 Comp. Gen. 199—the decision cited in the statement accom- 
panying your letter—it was held, quoting the syllabus: 

A federally recognized National Guard Engineer officer who transferred to 
the Air Force National Guard and assumed the duties of the Air Force position, 
although not at that time federally recognized as an Air Force officer, is not 
entitled to Federal pay under the National Defense Act, as amended, for any 
drills or field training performed in the new position prior to the date he was 
federally recognized as an officer in the Air Force National Guard. 

It will be noted that effective February 16, 1948, General Klein 
accepted his commission as brigadier general and assumed his duties 
as such in a different arm of the service, namely, antiaircraft artillery, 
and under National Guard Regulation No. 20, paragraph 22b, he was 
required to obtain Federal recognition in that grade and arm of service 
to qualify for Federal pay. 

It is the view of the National Guard Bureau that the officer should 
be allowed to retain Federal pay as a colonel in the Quartermaster 
Corps for the period February 16, 1948, to November 9, 1949, even 
though he did in fact relinquish his grade of colonel when he accepted 
his commission and began to function as a brigadier general in the 
antiaircraft artillery, since the Bureau was the only agency authorized 
under the provisions of NGR-20, paragraph 29, to withdraw Federal 
recognition. However, the matter of withdrawal of Federal recog- 
nition is not at issue since the officer did not even assume to act as 
colonel in the Quartermaster Corps, having accepted his State com- 
mission as a brigadier general, and for the same reason he cannot be 
considered as having a de facto status as colonel. 

While it is the view of the National Guard Bureau that section 501 
(c) of the Career Compensation Act of 1949, 63 Stat. 826, requires that 
General Klein be allowed pay for his administrative functions during 
the period February 16, 1948, to November 9, 1949, inclusive, it appears 
that such view is based on the premise that General Klein was, during 
that time, federally recognized asa colonel. But, since General Klein 
voluntarily relinquished his commission as colonel upon accepting his 
commission as brigadier general, it does not appear that section 501 
(c) of the Career Compensation Act of 1949 grants him any right to 
pay for the performance of administrative functions as a colonel, a 
rank not held by him during that period. See 30 Comp. Gen. 199, 
and decision of November 25, 1952, B-110553, to Lieutenant Colonel 
N. B. Hill, Finance Corps, Department of the Army. 

The discussion which accompanied your letter has received careful 
consideration, but apparently the long-standing decisions of this Office 
have been overlooked or their effect for purposes of pay misconstrued. 
See specifically decision of October 8, 1935, 15 Comp. Gen. 280. 

In view of the foregoing, it must be concluded that Brigadier Gen- 
eral Klein was not entitled to pay for armory drill and performance 
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of administrative functions as a colonel in the Illinois National Guard 
during the period February 16, 1948, to November 9, 1949, inclusive, 
and the amounts so paid should be recovered. 


CB-120573] 


Pay—Active Duty—Hospitalization, Medical Treatment, 
Ete.—National Guard 


National Guard enlisted members ordered to active duty for training for less 
than thirty days who are injured while returning from the place of field training 
are entitled under section 3 of the act of June 20, 1949, to pay and allowances 
for period extending beyond ordered training period during which they are con- 
fined to homes under medical treatment and are totally incapacitated and un- 
able to pursue their civilian occupations. 


Acting Comptroller General Weitzel to Captain E. F. Patterson, 
Department of the Army, December 3, 1954: 


There has been received, by reference from the Office Chief of 
Finance, your letter of June 4, 1954, transmitting two field training 
payrolls of Company A, 298rd Infantry (Indiana National Guard), 
accompanied by supporting papers, covering proposed payments to 
Richard K. Ege, sergeant, first class, 35 584 142, and John P. Myers, 
private, first class, 23 016 726. You request a decision whether such 
members are entitled to pay and allowances (under the provisions of 
the act of June 15, 1936, 49 Stat. 1507, 32 U. S. C. 164a) beyond the 
fifteen days (July 26, 1953, to August 9, 1953), for which they were 
ordered to active duty for training and beyond the time they were 
actually hospitalized for certain injuries but while still receiving med- 
ical treatment at their homes. 

It appears that the two members of the Indiana National Guard 
received injuries on August 8, 1953, while traveling from active duty 
for training of less than 30 days; that Sergeant Ege was hospitalized 
from August 8 to 20, 1953, inclusive, and was released on leave status 
from the hospital for further home treatment from August 21 to 
October 25, 1953, inclusive; that he was returned to duty status on 
October 26, 1953; and that the payroll covers pay and allowances pro- 
posed to be paid to him for the period August 10 to October 25, 1953. 
It appears further that Private First Class Myers was hospitalized 
from August 8 to October 18, 1953, and was released on leave status 
from the hospital for further home treatment on October 19, 1953; 
that the treatment was being continued as of February 5, 1954; and 
that the payroll covers pay and allowances proposed to be paid to 
him for the period from August 10 to November 30, 1953. 

The cited act of June 15, 1936, insofar as pertinent here provides 
that enlisted men of the National Guard who suffer personal injury in 
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line of duty while en route to or from, or during their attendance at 
encampments or maneuvers shall, under such regulations as the Presi- 
dent may prescribe, be entitled, at Government expense, to such hos- 
pitalization, rehospitalization, medical and surgical care, in hospital 
and at their homes, as is necessary for the appropriate treatment of 
such injury and during the period of such hospitalization or rehos- 
pitalization, but not for more than an aggregate of six months after 
the termination of the prescribed tour of active duty or training in any 
case, to the pay and allowances they were entitled to receive at the 
time the injury was suffered. Section 3 of the act of June 20, 1949, 
63 Stat. 202, 32 U. S. C. 160a, insofar as pertinent here, provides that 
all enlisted men of the National Guard of the United States, both 
ground and air, and the federally recognized National Guard of the 
several States, who suffer disability or death in line of duty from 
injury while engaged for any period of time in any type of training 
or active duty under sections 5, 81, 92, 94, 97 or 99 of the National 
Defense Act, 39 Stat. 167, 203, 206, 207, shall be in all respects entitled 
to receive the same compensation, hospital benefits, pay and allow- 
ances, etc., as may be provided by law for enlisted men of correspond- 
ing grades and length of service of the Regular Army. 

Although the provisions of the act of June 20, 1949, appear to be 
broader in scope than those of the 1936 act, the latter act was not 
expressly repealed by the 1949 act. While the question you present 
is whether payment is proper in this case under the provisions of the 
1936 act, it is deemed necessary to consider, also, whether payment is 
authorized by the 1949 act. 

In a decision dated June 3, 1938, A-93330, this Office held that, ex- 
cept in cases involving contagious or infectious diseases, “home treat- 
ment may not be considered hospitalization or rehospitalization within 
the language or intent of the act of June 15, 1936, for purpose of 
continuation of pay after termination of encampment.” A similar 
conclusion was reached in B-2116, March 20, 1939. The rule estab- 
lished in those decisions would seem to require the conclusion that 
the 1936 act does not authorize the payments here involved. However, 
it has been held, in cases coming within the scope of sections 1 and 2 
of the 1949 act, 63 Stat. 201, 202, that the pay and allowances au- 
thorized by such sections, for a member suffering disability in line 
of duty while on active or training duty, accrue not only during his 
hospitalization but also after his discharge from the hospital to the 
date the proper authorities determine that he continues to be dis- 
abled for his civilian pursuits. See 33 Comp. Gen. 339 and cases 
there cited at page 343. The provisions of sections 1 and 2 of the 
said 1949 act, considered in that decision and which pertain to Navy, 
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Marine Corps and Army personnel, do not differ materially from the 
provisions of section 3 of such act pertaining to National Guard per- 
sonnel, insofar as they may be pertinent in this case. The next ques- 
tion, then, is whether the enlisted members here involved were injured 
while engaged or employed “for any period of time in any type of 
training or active duty” under sections 5, 81, 92, 94, 97, or 99 of the 
National Defense Act, as amended, it being indicated in the enclosures 
with your letter that the said members were injured while traveling 
back to their home station from a place of participation in field 
training of the type contemplated by sections 92 and 94 of the National 
Defense Act, as amended. 

In the case of Milton C. Adams v. United States, C. Cls. No. 29-53, 
decided February 2, 1954, 127 C. Cls. 470, it was held that a reservist 
who was injured while traveling from his home to a place to which 
he was directed to report for physical examination incident to as- 
signment to active duty was entitled, under section 1 of the act of 
June 20, 1949, to pay and allowances of an officer of his rank and 
service while hospitalized for his injuries. By decision of this Office 
dated May 14, 1954, 33 Comp. Gen. 551, the Secretary of Defense 
was advised that if and when the judgment of the Court of Claims in 
the Adams case becomes final, any action taken by the General Ac- 
counting Office in similar cases will be consistent with the rule estab- 
lished by the Court’s opinion of February 2, 1954, in that case and 
that, generally, in applying such rule, no distinction will be made 
between cases of members who were injured or killed while traveling 
prior to the said decision and cases of members injured or killed while 
traveling subsequent to such decision. 

While the Court of Claims has deferred final judgment in the Adams 
case pending submission of a statement or stipulation with respect to 
the percentage of plaintiff’s disability, it nevertheless is evident that 
the Court views the act of June 20, 1949, as authorizing pay, allow- 
ances and other benefits in otherwise proper cases of members who 
are injured in line of duty while engaged in travel to or from active 
duty or full-time training duty. 

Accordingly, and since the vouchers are supported by certificates 
from a service medical officer that the members were totally in- 
capacitated and unable to pursue their civilian occupations during 
the periods involved, such vouchers are returned herewith and pay- 
ments thereon to Sergeant First Class Ege and Private First Class 
Myers are authorized if and when you shall have received official in- 
formation from the Chief Clerk, Court of Claims, to the effect that 
the judgment in the Adams case has become final, if the payments are 
correct in other respects. 
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[B-121666] 


Appropriations—Atomic Energy Commission—Availability 
for New Construction 


The construction rider in the 1955 Atomic Energy Commission appropriation act 
prohibits the use of funds for any project not included in the 1955 budget esti- 
mates so that the unobligated balance of plant and equipment funds in the 1955 
act, which is available until expended, may not be used for new construction 
projects programmed for the fiscal year 1956 which were not included in the 
1955 estimates. 


The term “budget for the current fiscal year” used in the construction rider in 
the 1955 Atomic Energy Commission appropriation act prohibiting the use of 
appropriations for new construction projects unless an estimate therefor has 
been included in the budget for the current fiscal year has reference to the 
budget and the fiscal year for which appropriations are being made. 


Acting Comptroller General Weitzel to the Chairman, United States 
Atomic Energy Commission, December 7, 1954: 


Reference is made to your letter of November 23, 1954, requesting 
an expression of the views of this Office as to the use of the appropria- 
tion “Plant and equipment, Atomic Energy Commission” contained 
in the Independent Offices Appropriation Act, 1955, Public Law 428, 
83d Congress, 68 Stat. 272, 276, which is available until expended, 
for construction projects to be begun in fiscal year 1956 in view of 
section 261 of the Atomic Energy Act of 1954, Public Law 703, 83d 
Congress, 68 Stat. 919, 960, which provides, in part, as follows: 

APPROPRIATIONS.—There are hereby authorized to be appropriated such sums 
as may be necessary and appropriate to carry out the provisions and purposes 
of this Act except such as may be necessary for acquisition or condemnation of 
any real property or any facility or for plant or facility acquisition, construction, 
or expansion. * * * [Italics supplied.] 

This section 261 clearly does not authorize appropriations for 
acquisition or condemnation of any real property or any facility or 
for plant or facility acquisition, construction, or expansion and any 
new appropriations for such purposes would be subject to a point of 
order under the rules of procedure of both Houses of the Congress 
in the absence of authorizing language. However, this provision of 
law has no effect on the availability of funds once they have been 
appropriated. Since the unobligated balance of the 1955 appropria- 
tion for plant and equipment, which is available until expended, is 
sufficient to cover the plant and equipment needs for fiscal year 1956, 
the following specific question is presented in your letter: 


Specifically, assuming that no authorizing legislation is requested or enacted 
for our 1956 construction program, that estimates for all new construction 
projects to be started in fiscal year 1956 are included in the 1956 budget in 
compliance with the construction rider, and that the 1956 Appropriation Act 
is enacted without deletion of any of those projects, will the plant and equipment 
funds now on hand be available for these new construction projects during fiscal 
year 1956? 
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The construction rider referred to in your question, which rider is 
contained in the 1955 appropriation “Plant and equipment,” reads, in 
part, as follows: 

Provided further, That no part of this appropriation shall be used— 

(A) to start any new construction project for which an estimate was not 
included in the budget for the current fiscal year unless it be a substitute therefor 
within the limits of cost included in the budget; * * * [Italics supplied.] 

It is contended in your letter that the term “budget for the current 
fiscal year” as used in that construction rider refers to the budget for 
the fiscal year current when the construction begins. In other words, 
you contend that the 1955 appropriation is available until expended 
for any plant and equipment needs subject only to a condition that 
estimates for such needs be included in the budget for the fiscal year 
when the need arises, provided that no positive action to the contrary 
is taken by the Congress. The answer to the question depends solely 
upon what was intended by the Congress by the use of the term “budget 
for the current fiscal year.” 

The construction rider appears to have been inserted for the first 
time in the appropriation for the Atomic Energy Commission for 
the fiscal year 1950 contained in the Independent Offices Appropria- 
tion Act, 1950, Public Law 266, 81st Congress, 63 Stat. 631, 634, and 
has been repeated in the appropriations for all subsequent fiscal years. 
While some minor changes in the language used have been made, the 
term “current fiscal year” has been used in all of the riders. It ap- 
pears that estimates have been included jn the budget for each fiscal 
year for the complete construction program for the ensuing fiscal year, 
and the Congress each fiscal year has reappropriated the entire un- 
expended balance of prior year appropriations for that purpose and 
appropriated what new money was deemed necessary. In other 
words, the construction program, including the prior authorization 
as well as the proposed new authorization, was considered as a com- 
plete unit each fiscal year. While this indicates rather strongly that 
when the Congress used the term “budget for the current fiscal year” 
in the construction rider, it referred only to the budget for which 
appropriations were then being made, there is another point which 
removes any doubt in the matter. 

The appropriations for the construction program of the Commission 
were made on a fiscal year basis for the fiscal years 1950 through 1953 
and could be obligated only during the particular fiscal year for which 
appropriated. Since such funds could not be obligated in a subse- 
quent fiscal year even if estimates were included in the budget for 
either the current fiscal year or subsequent fiscal years, the term 
“current fiscal year” could mean only the fiscal year for which the 
appropriations were originally being made. The fact that the plant 
and equipment appropriations have been made available until ex- 
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pended for the fiscal years 1954 and 1955 does not in any way indicate 
that the Congress intended to use the term “current fiscal year” in any 
different sense than it had theretofore been used. 

Also, it was during the preparation of the Budget for the fiscal 
year 1950 that the Director of the Bureau of the Budget, by letter of 
December 24, 1948, to this Office proposed to use the phrases “next 
preceding fiscal year,” “current fiscal year” and “next succeeding fiscal 
year” rather than, for example, the numerical designations “fiscal year 
1949,” “fiscal year 1950” and “fiscal year 1951,” respectively, through- 
out the Budget in appropriation language for the fiscal year 1950. 
In other words, the phrase “current fiscal year” would mean the fiscal 
year for which the Budget is prepared and usually would be the fiscal 
year specified in the titles of the respective appropriation acts. In 
reply, the General Accounting Office, by letter dated January 3, 1949, 
B-82455, stated that it was assumed that the congressional appropria- 
tion committees would be apprised of the proposed changes and the 
purposes thereof, and that no apparent difficulties from the change 
in terminology would arise in the audit of accounts under the appro- 
priations involved. 

Accordingly, the 1955 appropriation “Plant and equipment, Atomic 
Energy Commission” is not available for any construction project for 
which an estimate was not included in the budget for the current fiscal 
year, i. e., fiscal year 1955, except for substitutes. Therefore, in answer 
to your specific question, I have to advise that, under the circumstances 
assumed therein, the plant and equipment funds now on hand will not 
be available for new construction projects during fiscal year 1926. 
Your prime question being answered in the negative, consideration of 
your subsidiary question is rendered unnecessary. 


[B-121612] 


Purchases—Open Market at Excess Cost—Government Lia- 
bility 


Purchase of water cooler in open market at a price in excess of that for identical 
unit stocked by General Services Administration is beyond the scope of the 
purchasing officer’s authority, and payment may not be made in an amount in 
excess of the contract price stipulated in the General Services Administration 
stores stock catalog. 


Acting Comptroller General Weitzel to B. L. Douglas, Department 
of the Interior, December 8, 1954: 


Reference is made to your letter of September 27, 1954 (reference 
F5027-F), transmitting Bureau Voucher No. 33-475 (Bureau 
Schedule No. 33-110), stated in favor of Consumer’s Ice & Fuel Co., 
E] Paso, Texas, in the amount of $189.50 for one electric water cooler 
furnished the White Sands National Monument, Alamogordo, New 
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Mexico, under an open market purchase on June 22, 1954. You re- 
quest a decision whether the voucher properly may be certified for 
payment. 

It appears that your question as to the propriety of payment for the 
water cooler is based on the fact that while the purchase was completed 
in the open market at a price of $189.50, the identical unit was stocked 
in the General Services Administration warehouses and available at a 
price of $111.88, f. o. b. warehouses. 

The open market purchase of the water cooler was made by the 
Superintendent of the White Sands National Monument who states 
that at the time of the purchase he was not familiar with all detailed 
purchasing procedures and was without a copy of the pertinent man- 
agement manual. The record establishes that the stock item is en- 
tirely suitable for the use intended, and that the administrative 
application for waiver was denied for the reason the unit purchased 
contained no special characteristics beyond those included in the stock 
item. Aside from the fact that the purchase was not accomplished 
pursuant to the GSA Regulations, it appears that the type of water 
cooler purchased is shown under the published listings. See section 
15 F. R. 6573 and 16 F. R. 2796 (44 C. F. R. 53.5(j)). 

It was the duty of the purchasing officer to purchase the water cooler 
from the General Services Administration stores stock. Accordingly, 
the purchase made here at a price in excess of that stipulated in the 
General Services Administration stores stock catalogue was beyond 
the scope of his authority. 

Where an agent of the Government acts in excess of the authority 
vested in him, his act, from a legal standpoint, is no longer an act of the 
Government. See Coat Corporation of America v. United States, 105 
F. Supp. 832; Federal Crop Insurance Corp. v. Merrill et al., doing 
business as Merrill Bros., 332 U. S. 380, 384 and cases there cited. 
Since the purchasing officer in this case was authorized to obligate the 
Government only to the extent of the price stipulated in the General 
Services Administration stores stock catalogue, payment in excess of 
that price may not be made. 

Accordingly, payment on the voucher, which is returned herewith, 
is authorized in an amount not to exceed the price stipulated under the 
schedule, plus transportation charges for delivery from Denver, Colo- 
rado, to Alamogordo, New Mexico, and drayage cost from that point to 
destination. 


[B-120742] 
Maritime Service Enrollees-—Clothing Allowance 


The authority of the Maritime Administration pursuant to section 216 of the 
Merchant Marine Act, 1936, to prescribe clothing allowances for enrollees of 
the Maritime Service is not changed by section 509 of the Career Compensation 
Act of 1949 which granted increased pay and allowance benefits to such enrollees. 
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Maritime training appropriations for 1954 and 1955, which are expressly avail- 
able for pay and allowances for personnel of the Maritime Service comparable 
to those of the Coast Guard, may be used to pay for clothing maintenance allow- 
ances for Maritime Service enrollees at rates corresponding to the clothing 
allowances prescribed for Coast Guard personnel. 


The pay and allowance rate-fixing authority vested in Secretary of Commerce by 
section 216, Merchant Marine Act, 1936, may not be delegated to the Com- 
mandant of Maritime Service and while clothing allowance payments hereto- 
fore made and accruing prior to end of the current fiscal year based on the 
Commandant’s instructions will not be questioned by the General Accounting 
Office, similar payments thereafter must be prescribed or approved by the Secre- 
tary of Commerce. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
December 9, 1954: 


Reference is made to your letter of July 12, 1954, stating that upon 
review by the Maritime Administration of the pay and allowances 
of enrollees of the United States Maritime Service in the light of 
decision of October 8, 1953, 33 Comp. Gen. 151, a question has 
arisen as to the authority of that Administration to prescribe and 
pay clothing maintenance allowances for enrollees of the Maritime 
Service below officer rank while on active administrative duty. 

It appears that the question arose as the result of the statement in 
that decision that the language of section 509 of the Career Compen- 
sation Act of 1949, 63 Stat. 828, as amended by section 3 of the act of 
May 19, 1952, 66 Stat. 80, operates as a “positive statutory prescription 
of the rates of pay and allowances set forth in Titles II and III of 
the 1949 act, as amended, for enrollees of the Maritime Service while 
serving on active administrative duty and, hence, has superseded the 
authority vested in the Maritime Adininistration by section 216 of 
the Merchant Marine Act of 1936, as amended, 46 U.S. C. 1126 (a) to 
‘fix the rates of pay of such persons.’” The said decision dealt spe- 
cifically with quarters allowances and held that such enrollees below 
officer rank are entitled to the increased quarters allowances for de- 
pendents authorized by section 302 (f) of the said 1949 act, as 
amended, subject to the provisions respecting dependency allotments 
contained in sections 302 (h) to 302 (k) of such act as added by sec- 
tion 4 of the Dependents Assistance Act of 1950, 64 Stat. 795. 

You express the view that the authority of the Maritime Adminis- 
tration to prescribe clothing maintenance allowances for enrollees 
of the Maritime Service should not be regarded as affected by the 
provisions of section 509 as amended, particularly since the act of 
May 19, 1952, did not place the personnel of the Maritime Service 
within the scope of section 505, Title V, Career Compensation Act of 
1949, 63 Stat. 828, which authorizes the President to prescribe the 
quantity and kind of clothing to be furnished annually to enlisted 
members of the uniformed services. 
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As stated in decision of December 21, 1953, B-115145, to you, the 
primary purpose of the act of May 19, 1952, was to increase the rates 
of pay and allowances prescribed in Titles II and ITI of the 1949 act, 
63 Stat. 805, 812, as amended, and it is apparent from the wording of 
that act that it was the intention to grant such benefits to Maritime 
Service enrollees. But by the extension of the provisions of Titles IT 
and III to such enrollees they became entitled to the benefits author- 
ized by the said titles, namely, increased pay under Title II and in- 
creases in certain allowances under Title ITI, in lieu of similar bene- 
fits theretofore prescribed by regulation. No reference is made how- 
ever in either Title II or Title ITI to clothing allowances of any kind. 
Hence, it reasonably may be concluded, as suggested by you, that sec- 
tion 509, as amended, was not intended to change, in any way, such 
authority as the Maritime Administration theretofore may have had 
to prescribe clothing allowances for enrollees of the Maritime Serv- 
ice. 

With respect to the statements made on page 4 of your letter that, 
in the event this Office concurs with your views in the matter, there 
would appear to be no question relative to the use of Maritime train- 
ing funds as provided by Public Law 195, 83d Congress, approved 
August 5, 1953, 67 Stat. 367, to pay clothing allowances during the 
fiscal year 1954, it is noted that such appropriation act and its coun- 
terpart for the fiscal year 1955 provide that funds made available for 
Maritime training “may be used to provide pay and allowances for 
personnel of the United States Maritime Service comparable to those 
of the Coast Guard as authorized by law (46 U.S. C. 1126, 14 F. R. 
7707).” You state that the Department’s budget estimates for the 
fiscal year 1954 made it clear that clothing maintenance allowances 
in amounts corresponding to those prescribed in the Maritime Serv- 
ice Instructions have been provided for the personnel of the Martime 
Service. Also, you indicate that such allowances have been paid un- 
der earlier appropriation acts which contain the same language as that 
contained in Public Law 195. 

General Order No. 23, Revised, issued by the Administrator, War 
Shipping Administration, effective July 1, 1946, pursuant to the au- 
thority of section 216 of the Merchant Marine Act of 1936, 53 Stat. 
1192, as amended, and Executive Orders Nos. 9054, 9083, and 9198 
dated February 7, 1942, February 28, 1942, and July 11, 1942, re- 
spectively, prescribed certain regulations “for the governing of the 
United States Maritime Service.” Section 310.24 of those regulations 
provided certain cash clothing and equipment allowances for officers 
and warrant officers of the Maritime Service and for supplying, with- 
out charge, to enrollees below the rank of warrant officer “such clothing 
and equipment as fixed through clothing bounties approved by the 
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commandant.” Apparently on the basis of such section and section 
310.16 of the same order, which sets forth the duties and responsibili- 
ties of the Commandant, United States Maritime Service, that official 
issued instructions effective December 31, 1946, prescribing clothing 
maintenance allowances for chief petty officers and enrollees below 
officer rank in other ratings. 

Since the 1954 and 1955 appropriations for Maritime training are 
expressly made available for pay and allowances for personnel of the 
Maritime Service comparable to those of the Coast Guard and since 
it appears that the clothing allowances prescribed as above indicated 
for enrollees of the Maritime Service are comparable to clothing 
allowances prescribed for Coast Guard personnel pursuant to section 
505 of the Career Compensation Act, this Office will not object to the 
use of such appropriations for the payment of clothing maintenance 
allowances as proposed. However, attention is invited to the fact that 
the rate-fixing authority conferred by section 216 of the Merchant 
Marine Act, as amended, is vested in the Secretary of Commerce (for- 
merly the Maritime Commission and the War Shipping Administra- 
tion) and not in the Commandant of the Maritime Service. Such 
authority is viewed as being not subject to delegation. See 21 Comp. 
Gen. 921; 22 Comp. Gen. 1083; and 29 Comp. Gen. 151. Hence the 
rates of clothing maintenance allowances for the Maritime Service 
should be fixed by, or with the express approval of the Secretary of 
Commerce. While payments of such allowances accruing prior to the 
end of the current fiscal year will not be questioned on the ground that 
the Commandant’s instructions respecting such rates do not show that 
they were approved by competent authority, similar payments there- 
after will be questioned for that reason unless an appropriate prescrip- 
tion or approval of such rates is accomplished by the Secretary in the 
meantime. 


[B-121943] 


Subsistence—Per Diems—Military, Naval, Etc., Person- 
nel—Temporary Duty With Unit of Own Detachment 


A Naval officer, who under orders performed temporary duty away from desig- 
nated post of duty with a unit of own detachment, is regarded as being “away 
from his designated post of duty” within the meaning of that term as used in 
section 303 (a) of the Career Compensation Act of 1949, which authorizes pay- 
ment of per diem allowances for periods of travel away from designated posts 
of duty, and is entitled to per diem allowances for time served in detached 
status. B-117935, February 5, 1954, overruled. 


Acting Comptroller General Weitzel to Lieutenant Commander 
George Cornelius, December 9, 1954: 


Reference is made to your letter of August 30, 1954, forwarded 
with second endorsement of October 6, 1954, from the Chief of the 
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Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 285 


Bureau of Supplies and Accounts, requesting review of settlement 
dated August 13, 1954, which disallowed your claim for per diem dur- 
ing the periods October 13 to 21, October 26 to November 15, Novem- 
ber 20, 1953, to January 28, 1954, February 1 to 17 and February 22 
to March 13, 1954, while engaged in the performance of temporary 
additional duty with Detachment Queen, Photographic Squadron 
Sixty-One, at Sangley Point, Republic of the Philippines. 

It appears that such duty was performed pursuant to orders of 
October 1, 1953, from the commanding officer of Photographic Squad- 
ron Sixty-One which directed you to proceed and report to the officer 
in charge, Detachment Queen, Photographic Squadron Sixty-One, 
for temporary additional duty in connection with operational de- 
ployment for a period of about five months, upon completion of which 
you were to return to your station in the United States. It is shown 
that you arrived at Sangley Point on October 12, 1953, that return 
travel was commenced on March 14, 1954, and that four trips were 
made to Okinawa during that period. The rate at which per diem is 
claimed indicates that both Government quarters and messing facili- 
ties were available at Sangley Point. The Chief of Naval Personnel 
indicated the view in first endorsement of April 29, 1954, that you 
were not entitled to per diem for the temporary duty at Sangley 
Point since you performed temporary duty with a unit of your own 
cletachment. 

Your claim apparently was disallowed on the basis of a decision 
of this Office dated February 5, 1954, B-117935. That decision in- 
volved an officer who had been directed to proceed from Cargo Han- 
dling Battalion One, Williamsburg, Virginia, to Cargo Handling 
Battalion One, Detachment Roger, Guantanamo Bay, Cuba, for tem- 
porary duty. The orders stated that no per diem was authorized 
while at Guantanamo Bay and the Chief of Naval Personnel ex- 
pressed the view that such statement was proper since the officer’s 
duty assignment with Cargo Handling Battalion One required duty 
at different places, thus indicating that the officer was regarded ad- 
ministratively as being at his designated post of duty during the pe- 
riod involved. The decision in that case and other similar cases 
gave effect to that view. However, this Office has now been advised 
that the administrative reports in those cases gave an erroneous im- 
pression in that respect and that temporary duty actually was per- 
formed away from their permanent stations at which the persons in- 
volved presumably had secured permanent living accommodations 
and to which transportation of household goods and dependents at 
Government expense had been authorized. You state that such trans- 
portation was not authorized to Sangley Point. Considering the ad- 
ditional information now disclosed, the conclusion reached in the de- 
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cision of February 5, 1954, does not appear proper under the law and 
regulations and that case no longer will be followed. 

Accordingly, settlement will issue in due course allowing the proper 
amount found due as per diem during the periods of your claim. 
Your original orders and endorsements are returned herewith. 


[B-121355] 


Transportation—Vessels—Foreign v. American—Grantees 
Under International Education Exchange Program 


While travel on foreign vessels by either American or foreign citizens awarded 
grants under Title II of the United States Information and Educational Ex- 
change Act of 1948 is not subject to section 901 of the Merchant Marine Act, 1936, 
which requires the use of American vessels for overseas travel by officers and 
employees on official business, American vessels should be used whenever feasible. 


Acting Comptroller General Weitzel to the Secretary of State, 
December 10, 1954: 


Reference is made to letter of September 2, 1954, from the Acting 
Assistant Secretary of State, requesting review of an audit exception 
by this Office to a voucher in favor of Dr. Roben J. Maaske, because 
of the use of a foreign ship by the traveler in traveling from the United 
States to England en route to Ankara, Turkey, in December 1952 as a 
grantee under the Department’s International Educational Exchange 
program. 

The exception was taken by reason of section 901 of the Merchant 
Marine Act of 1936, 49 Stat. 2015, which provides as follows: 

Any officer or employee of the United States traveling on official business over- 
seas or to or from any of the possessions of the United States shall travel and 
transport his personal effects on ships registered under the laws of the United 
States where such ships are available unless the necessity of his mission requires 
the use of a ship under a foreign flag: Provided, That the Comptroller General 


of the United States shall not credit any allowance for travel or shipping expenses 
incurred on a foreign ship in the absence of satisfactory proof of the necessity 


therefor. 

Dr. Maaske was awarded a grant to proceed to Ankara, Turkey, to 
participate in the Department’s Exchange of Persons program as a 
specialist in the field of education. The grant apparently was made 
pursuant to Title II of the United States Information and Educational 
Exchange Act of 1948, 62 Stat. 6. Under that title of the act and the 
regulations issued pursuant thereto, grants are awarded to students, 
trainees and leaders of foreign countries as well as of the United 
States. Although in the instant case the travel was authorized to be 
performed pursuant to the Standardized Government Travel Regu- 
lations, which regulations contain an exact quotation of section 901 of 
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the Merchant Marine Act of 1936, it is noted from the file that a State 
Department circular letter was issued under date of September 11, 
1952, to exempt grantees from the exclusive use of American carriers, 
which presumably included grantees who are American citizens, simi- 
lar to Dr. Maaske. Compare B-24169 dated March 5, 1942, to the 
then Secretary of State. Also, there has been noted the statement in 
the reply to the exception that it is the stated policy to use American 
ships and airlines for both foreign and American grantees wherever 
possible. 

It is understood that in some cases the foreign grantees do not speak 
the English language and desire to travel on vessels operated by citi- 
zens of their own country where they will not experience language 
difficulties, at least for the first part of their travel. In addition, it is 
understood that many grantees bring their wives and families along 
at their own expense and thus desire to travel on foreign vessels at a 
cheaper rate. Usually this saves the United States the necessity for 
paying a first-class fare for the grantee where he travels with his wife 
and family in a lower class. At the same time the United States 
because of such arrangements secures an additional person or persons 
to facilitate its exchange program without cost. It is reported that 
similar arrangements occasionally are made by grantees who are 
citizens of the United States who would not otherwise accept the grant 
unless they were able to take their wives along and to pay rates of 
their own choosing. 

Because of the foregoing considerations, and since Title II of the 
United States Information and Exchange Act of 1948 makes no dis- 
tinction between American and foreign grantees, I am of the opinion 
that it was never contemplated the travel of grantees, either American 
or foreign, would be subject to section 901 of the Merchant Marine Act 
of 1936. However, it would seem that travel on American vessels 
should continue to be required in such cases whenever feasible, so as 
to aid in carrying out the purposes of the latter statute. 


Accordingly, the exception against the voucher in question is being 
removed. 


[B-119016] 


Leaves of Absence—Transfer From Commissioned Corps of 
Public Health Service to Another Civilian Position 


Commissioned personnel of the Public Health Service are considered civilian 
officers and employees within the purview of the Annual and Sick Leave Act of 
1951 so that members transferring to and from the Commissioned Corps to other 
civilian positions are not entitled to a lump-sum leave payment but may hive 
their annual and sick leave transferred on an adjusted basis. 
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Acting Comptroller General Weitzel to The Secretary of Health, 
Education, and Welfare, December 14, 1954: 


Reference is made to your letter of February 19, 1954, requesting a 
decision whether the provisions of section 205 (e) of the Annual and 
Sick Leave Act of 1951, as amended, 67 Stat. 138, are applicable “to 
movements of persons to and from the Commissioned Corps of the 
Public Health Service.” 

Section 205 (e), 67 Stat. 138, provides as follows: 

In the case of transfer of an officer or employee between positions under 
different leave systems (other than transfers involving positions exempted under 
section 202 (b) (1) (B), (C), or (H)), without a break in service, the annual 
and sick leave to the credit of such officer or employee shall be transferred to his 
credit in the employing agency on an adjusted basis in accordance with regula- 
tions to be prescribed by the Civil Service Commission. 

The view is expressed in your letter that by reason of the similarity 
between the personnel system of the Commissioned Corps of the Public 
Health Service respecting pay, allowances, leave, retirement, etc., and 
that of the military and naval services, any movement of personnel 
between the corps and other civilian positions should not be considered 
a “transfer” within the meaning of that word as used in section 205 
(e). Rather, it is urged that such movement should be considered in 
the same category as one between the armed forces and a civilian 
position, in which event no adjustment of leave would be required 
under section 205 (e). 

Section 202 of the Annual and Sick Leave Act of 1951, 65 Stat. 679, 
specifically provides that “Except as provided in subsection (b), this 
title shall apply to all civilian officers and employees of the United 
States * * *.” Subsection (b) lists various categories of officers and 
employees, including under subsection (b) (1) (E), “commissioned 
officers of the Public Health Service.” In explanation of section 202, 
the Conference Report to accompany S. 1046, which subsequently was 
enacted into law, contained the following statement : 

Section 202 extends the coverage of the law to all civilian officers and em- 
ployees of the United States and of the District of Columbia with the exception 
of certain specified categories of officers and employees who are exempted by 
reason of the special circumstances of their employment. 

From the foregoing statement it is apparent that the officers and 
employees within the exempt categories are considered civilian officers 
and employees who otherwise would have come within the purview of 
the Annual and Sick Leave Act of 1951 had they not been specifically 
exempted. That conclusion appears to be further substantiated by the 
fact that no exemption for military and naval personnel was contained 
in subsection (b) since they automatically were excluded from the 
leave act which applies to “civilian officers and employees” only. 
Accordingly, and since commissioned personnel of the Public Health 
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Service were not included in the specified exemptions to the leave 
adjustment provisions of section 205 (e), it appears that movements of 
personnel to and from the commissioned corps are subject to such pro- 
visions, unless, as contended in your letter, such a movement is not a 
“transfer” within the meaning of that word as used in section 205 (e). 

In view of the authority vested in the Civil Service Commission by 
section 205 (e) to prescribe regulations covering the transfer, on an 
adjusted basis, of leave between different leave systems the comments 
of the Commission were requested on the matter. By letter dated 
August 31, 1954, a copy of which is enclosed for your information, 
the Commission replied, in pertinent part, as follows: 


In determining whether this provision [Section 205 (e)] of the act relates to 
the transfer of the Public Health Service Officers to and from the commissioned 
corps, there are involved these acts—the act of August 9, 1950, 64 Stat. 426, and 
the Annual and Sick Leave Act of 1951, 65 Stat. 681, as amended by section 4 (b) 
of the act of July 2, 1953, 67 Stat. 138. During emergency war periods, the 
commissioned corps of the Public Health Service may be declared to be a military 
service by Executive order. Generally speaking, therefore, in peacetime, such 
commissioned officers would at best be a “quasi-military” organization. This 
view finds support in the fact that the Congress established under the act of 
August 9, 1950, a “new leave system” for those Public Health Officers when they 
are not in the “military service” providing leave benefits for such officers similar 
to those granted to military personnel. The second proviso of this act provides 
in pertinent part, as follows: 

“* * * That no lump-sum payment shall be made for such unused leave to an 
officer whose commission expires or is terminated but who, without a break in 
service * * * is transferred to another department or agency of the Government 
under circumstances where, by other provision of law, such leave is transferable.” 

The above provision certainly implies that a Public Health Officer is not 
subject to leave acts governing the uniformed services when transferred to 
another Government agency. If this view is correct, then when he moves from 
a position subject to the leave provisions of the act of August 9, 1950, to a 
position in a different agency, it must follow (1) that at this point he is serving 
in a “civilian” capacity at the time he transfers, and (2) that such transfer 
involves different leave systems within the meaning of section 205 (e), supra. 
There would appear to be no reason for distinguishing a transfer within the 
agency for such purposes. 

- 7” * * * * « 


Prior to enactment of the act of July 2, 1953, 67 Stat. 138, agencies were 
authorized to make lump-sum payments whenever employees transferred between 
different leave systems. In developing the history of this act, it is noted that 
on page 12 of House Report No. 629, dated June 22, 1953, the report states that 
the reason for enacting section 205 (e), supra, was to prohibit agencies from 
paying lump sums where such transfers occurred because there had been wide- 
spread criticism of that practice. To hold now that the movement of commis- 
sioned personnel of the Public Health Service to and from different leave sys- 
tems calls for payment of a lump sum would, in effect, place this group in a 
situation similar to that previously under criticism. 

For the reasons stated, it is our view that the transfer of a Public Health 
commissioned officer from his position to another position in the same or different 
agency constitutes a transfer between positions under different leave systems. 
If this interpretation is proper, a lump-sum payment should not be made and 
the annual and sick leave to the credit of the commissioned officer would be for 
transfer to his new position on an adjusted basis as provided by the leave regu- 
lations. 


Since, as stated above, the Congress in enacting the Annual and 
Sick Leave Act of 1951 considered commissioned personnel of the 
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Public Health Service as civilian officers and employees, there is per- 
ceived no basis upon which transfers to or from the corps properly 
may be considered in any different light than transfers between other 
civilian positions not specifically exempt from the operation of section 
205 (e). Consequently, I am in agreement with the view expressed 
by the Civil Service Commission that, in such cases, the leave should 
be transferred on an adjusted basis pursuant to such regulations as 
may be prescribed by the Commission. Your question is answered 
accordingly. 


[B-121724] 


Leaves of Absence—Lump-Sum Payments—Reemployment 
Prior to Receipt of Lump-Sum—Income Tax Withholding 


Employees with annual leave to their credit who are separated from one agency 
and reemployed by another prior to the processing of lump-sum leave payments 
may be paid that portion of leave which expired during the interval between em- 
ployments less income tax deduction computed on such amount and have the un- 
expired leave transferred, without income tax deduction, to the reemploying 
agency in accordance with the act of July 2, 1953, which amends the lump-sum 
leave act of 1944. B-59923, Aug. 30, 1946 and B-59278, Sept. 19, 1946, modified. 


Acting Comptroller General Weitzel to the Administrator, Housing 
and Home Finance Agency, December 14, 1954: 


There has been considered the letter of August 31, 1954, from the 
Comptroller, Public Housing Administration, to the Director, Ac- 
counting Systems Division, General Accounting Office, requesting to be 
advised concerning the propriety of a proposed lump-sum payment for 
annual leave to a former employee of the Administration. The letter 
is in pertinent part as follows: 

An employee of this Administration was separated by Reduction in Force COB 
7/31/54 with 720 hours of Annual Leave to his credit. Before the lump-sum 
check for $2,235.42 gross, covering the period 8/1 thru COB 12/8/54 was drawn, 
this office was notified by the Veterans Administration of the employee’s entrance 


on duty with their installation, effective 8/16/54. 
This office proposes to pay the employee $195.55 computed as follows: 


I ha cane tata hd tei edateneaisabhenab tedden hitbbndbbesetteratapdceeddlse moesinne tL) GR SRRIGS 


iceens Tend ONO on ono edt steed bibabelil dea 1, 995. 04 
DONE pci tehinkieatehinnanaseahbisa dike deletes detbalutetinke wb ee wketcebeidiees 240. 38 
Deduct 
Withholding Tax (Federal)_--.____-__-__________ $42.48 
Withholding Tax (State of Oregon)___._.___-_..... 2.40 
44. 83 
BO pathnbineeth bedi eis Sei set eeieiecedinn 195. 55 


This payment covers the period August 1, 1954 through August 15, 1954, during 
which there was a break in service. * * 


The decisions of this Office controlling generally the method of 
payment in this class of cases are B-59923, dated August 30, 1946, and 
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B--59278, dated September 19, 1946, which hold to the effect that pay- 
ment (under similar circumstances) is required to be made to an 
employee only for that period between the date of his separation and 
the date of his reemployment in another agency, less the entire amount 
of withholding tax which would have been withheld had payment 
been processed in the full amount otherwise payable on the date of 
the employee’s separation—any refund of tax due the employee by 
reason of the deduction of the entire withholding tax being for adjust- 
ment between the employee and the Bureau of Internal Revenue. 

While the letter from the Comptroller, Public Housing Administra- 
tion, does not mention the above-cited decisions, any consideration of 
the proposal in his letter would require a review of those decisions, 
which, of course, could not be made at his request, but since there has 
come to my attention certain hardships to employees resulting from 
the application of the rule set forth in the referred-to decisions and 
in view of other reasons hereinafter recited, I deem it appropriate at 
this time to review the matter and render a decision direct to you as 
head of the agency. 

At the time the cited decisions were rendered it was thought that 
situations of this nature would be relatively few and the amounts 
involved rather insignificant and thus readily adjustable in the em- 
ployee’s tax return. However, contrary to expectations, it is under- 
stood that many cases arise out of reductions in force where separated 
employees—prior to their receiving lump-sum leave payments—were 
reemployed within a few days after their separations at substantial 
reductions in salary. The application of the rule in requiring an 
employee to be responsible for the entire withholding tax applicable 
to the full lump-sum leave payment has resulted in the employees 
being indebted to the Government where, as here, the withholding tax 
on the total value of the leave exceeds the value of the expired portion 
of the leave. Also, it has been suggested that the necessity for em- 
ployees to file claims with the Internal Revenue Service for refunds 
under circumstances similar to that here involved is not consistent 
with the efforts of that Service to keep tax refund cases to a minimum. 
The method of payment here proposed by the Comptroller would 
permit these situations to be handled by adjustment between the 
various funds involved and would permit the employee to be paid 
the net amount for the expired portion of his annual leave, thus elimi- 
nating any necessity for a claim being filed with the Internal Revenue 
Service for a refund of excess tax deduction. 

In view of the foregoing considerations, and as the interest of the 
United States will not be adversely affected thereby, this Office no 
longer will require an employee to be responsible for the withholding 
tax on the full amount of the lump-sum payment which would have 
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been made had the separated employee not been reemployed. Rather, 
the amount of the withholding tax should be computed only upon the 
gross amount to which the employee actually is entitled for the interim 
period between his separation and reemployment—such as is pro- 
posed in the Comptroller’s letter. The difference between the gross 
amount due the employee and the gross value of the total leave credit 
is to be transferred to the reemploying agency in accordance with the 
act of July 2, 1953, Public Law 102, 67 Stat. 136, amending the Lump 
Sum Leave Act of December 21, 1944, 58 Stat. 845. 

Thus, the proposal contained in the letter dated August 31, 1954, 
from the Comptroller, Public Housing Administration, is approved, 
and the decisions of August 30, 1946, and September 19, 1946, are 
modified accordingly. 


[B-121558] 


Canal Zone Government Postage—Payment by Government 
Agencies 


Agencies of the Federal Government entitled to free transmission of mail pur- 
suant to section 5 of the act of March 3, 1877, are not required to pay Canal Zone 
Government postage on penalty mail deposited in Canal Zone post offices. 


Acting Comptroller General Weitzel to the Secretary of the Navy, 
December 16, 1954: 


Reference is made to letter of September 21, 1954, from the Under 
Secretary of the Navy, requesting a decision whether appropriations 
of your Department are available for the payment of postage—either 
on a prepayment or a reimbursement basis—on official mail matter 
placed in the Canal Zone postal service by agencies of your Depart- 
ment. The question presented for decision is said to stem from a di- 
rective by the Governor of the Canal Zone declaring penalty indicia 
unacceptable and requiring all executive departments and agencies of 
the Government to prepay postage on all official matter mailed in Canal 
Zone post offices effective October 1, 1954. 

The Under Secretary expresses doubt as to the propriety of the use 
of Navy Department appropriations for the payment of penalty mail 
in the Canal Zone. In support of that view he states, in substance, 
that the act of March 3, 1877, 19 Stat. 335, as amended, 39 U. S. C. 
321, providing for the transmission of official Government-mail matter 
free of postage applies to the postal service of the Canal Zone; that 
the laws governing the operation of such postal service do not au- 
thorize the Governor to require departments and agencies of the Gov- 
ernment to prepay postage on official matter mailed in Canal Zone 
post offices; and that section 1 of the act of August 15, 1953, 67 Stat. 
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614, which added to section 301 of the Penalty Mail Act of 1948, 62 
Stat. 1048, a provision requiring reimbursement to the Post Office 
Department by all Government departments, agencies, and establish- 
ments for the transmission of their penalty mail does not apply to the 
Canal Zone postal service. 

A copy of the referred-to directive, namely, Postal Circular No. 
165, dated August 27, 1954, was furnished this Office by the Secretary, 
Panama Canal Company, Washington, D.C. The postal circular pre- 
scribes regulations concerning “Free Matter in the Canal Zone Mails,” 
and provides for, among other things, the prepayment of postage by 
departments and agencies of the Government on penalty matter mailed 
in the Canal Zone post offices effective October 1, 1954. There also 
accompanied the postal circular a copy of a memorandum dated No- 
vember 4, 1954, from the Governor of the Canal Zone to the Secretary 
of the Panama Canal Company relative to the matter. With partic- 
ular reference to the question presented, the Governor states to the 
effect that he did not determine the Penalty Mail Act of 1948, as 
amended, to be applicable to matter mailed at Canal Zone post offices ; 
that the amendment of Canal Zone postal regulations effective October 
1, 1954, was pursuant to authority of section 271 of the Canal Zone 
Code; and that said amendment was simply a discontinuance of free 
postal service to other Government agencies by requiring prepayment 
of postage on matter mailed in Canal Zone post offices. 

Sections 271 and 272, Title 2 of the Canal Zone Code, as amended 
by section 2 of the act of June 13, 1940, 54 Stat. 389, provide: 

271. MAINTENANCE AND OPERATION OF THE CANAL ZONE Postat Service.—The 
Postal Service of the Canal Zone shall be governed, except as otherwise provided 
in the Canal Zone Code, by such of the laws, rules, regulations, and conventions 
of the Postal Service of the United States as by their terms apply in the Canal 
Zone and by such additional laws, rules, and regulations of the Postal Service 
of the United States as the Governor of the Panama Canal shall by regulation 
determine to be applicable to conditions existing in the Canal Zone. The Gov- 
ernor may prescribe such additional rules and regulations as are necessary for 
the maintenance and operation of the Canal Zone Postal Service. 

The Governor of the Panama Canal is authorized— 

a. To maintain and operate a postal service in the Canal Zone, including a 
money-order system, a parcel-post system, a postal-savings system, and such 


other services as may be necessary or convenient in connection with the postal 
service ; 


b. To establish and discontinue post offices ; 
ce. To prescribe the postage rates: Provided, however, That the United States 


domestic postage rates shall be applicable to regular mail exchanged with the 
United States; and 


d. To prescribe the postage stamps and other stamped paper which shall be 
used in such service. 
* * * * * * a 


272. DeFRAYING EXPENSES From ReveNnveE So Far aS PossiIs_e.—The expenses 
of operating the Canal Zone postal service shall be defrayed, so far as possible, 
from the revenue derived therefrom, the use of which for that purpose is au- 
thorized. 


In accordance with the quoted provisions and prior acts pertaining 
to the operation of the Canal Zone postal service, said postal service 
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has been recognized by the Congress and by the administrative and 
accounting officers of the Government as independent from the postal 
service of the United States, but subject to certain laws, rules, rates 
and regulations pertaining thereto. See decisions of May 21, 1941, 
B-14812, to the Governor, Canal Zone and B-29388 of December 7, 
1942, to the Postmaster General. In the act of September 26, 1950, 
64 Stat. 1038, which reorganized the Panama Canal and the Panama 
Canal Company, the Congress expressed the principle that the Canal 
enterprise should be self-sustaining and that Canal Zone costs— 
which encompass the costs of civil government and include, among 
other governmental services, operation of a postal service—should be 
recovered by the Canal organization through appropriate charges to 
the users of such services. Thus, the quoted sections of the act of 
June 13, 1940, when considered in conjunction with the declared pol- 
icy of the Congress in the act of September 26, 1950, 64 Stat. 1038, 
manifest reasonable support for the view that the amendment of the 
Canal Zone postal regulations by the Governor to effect payment by 
other Government agencies in the Canal Zone for postal services ren- 
dered is within the scope of the broad authority vested in him and 
is in furtherance of the congressional policy in this respect. 
However, with regard to the intention expressed by the Congress 
that the Canal enterprise should be self-sustaining, the General Ac- 
counting Office audit reports for 1952 and 1953 of the Panama Canal 
Company and the Canal Zone Government, House Documents Nos. 
207 and 473, 83d Congress, Ist and 2d Sessions, respectively, pointed 
out that the Canal organization performs many services, including 
postal services, for the benefit of other Government agencies without 
reimbursement therefor, and recommended that enabling legislation 
and appropriations of such agencies provide for reimbursements to the 
Canal organization for all such services rendered. See, in that con- 
nection, section 107 of the Civil Functions Appropriation Act, 1955, 
Public Law 453, approved June 30, 1954, 68 Stat. 335. Such recom- 
mendation for specific legislative authority to enable Government 
agencies to reimburse the Canal organization for certain services re- 
ceived by them was made advisedly in view of the provisions of 
section 3678, Revised Statutes, 31 U. S. C. 628, that “Except as other- 
wise provided by law, sums appropriated for the various branches 
of expenditure in the public service shall be applied solely to the ob- 
jects for which they are respectively made, and for no others.” I 
think there can be no question that the Canal Zone Government is 
an instrumentality and agency of the United States; that its func- 
tions of civil government performed on behalf of the public and the 
United States are statutory and may be performed by no other agency 
of the United States; and that such functions are carried out with 
funds expressly designated and/or annually appropriated by the Con- 
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gress. Hence, there must be applied here the general rule that pay- 
ment for services rendered by one agency of the Government for 
another is not authorized where the services pertaining to it are re- 
quired by law in carrying out the normal functions of the performing 
agency and for which appropriations are specifically provided. See 
33 Comp. Gen. 27 and decisions therein cited. 

There is one further ground for concluding that there is no legal 
obligation upon agencies of the Government to make payment for 
penalty mail deposited in Canal Zone post offices. Section 5 of the 
act of March 3, 1877, 19 Stat. 335, as amended, quoted by the Under 
Secretary, provides that it shall be lawful to transmit through the 
mail, free of postage, any letters, packages, or other matters relating 
exclusively to the business of the Government of the United States. 
This statute extended the penalty privilege to the departments and 
agencies of the Government and while it, of course, was enacted long 
prior, and without reference, to the occupation of the Canal Zone by 
the United States, it is a regulatory statute of general application and 
any doubt as to the propriety of applying the provisions of this statute 
to the Canal Zone postal service, which is an integral part of the 
United States postal service, was removed by section 2 of the quoted 
act of June 13, 1940. It may be said further that such appears to 
have been the interpretation accorded the 1877 statute by the Canal 
organization authorities over the many years since there is no record 
here of complaint. 

There also has been considered the provisions of section 1 of the act 
of August 15, 1953, amending the Penalty Mail Act of 1948 so as to 
require Federal departments and agencies—which previously were 
entitled to free transmission of official mail under the 1877 act, as 
amended—now to pay to the Post Office Department the postal charges 
for handling such mail. See 33 Comp. Gen. 216. However, the ac- 
counting and payment provisions of such statutes do not specifically 
include the Canal Zone postal service and, therefore, are inapplicable 
thereto. See 16 Comp. Gen. 515. 

Accordingly, and for the reasons stated herein, it is concluded that 
there is no statutory authority to disturb the postal arrangements ef- 
fective in the Canal Zone by virtue of the referred-to authority con- 
ferred by the 1877 act, as amended, and other law, and in answer to 
the specific question presented, you are advised that, in the absence 
of specific authorizing legislation, the appropriations of your De- 
partment are not available for the payment of Canal Zone Govern- 
ment postage on penalty mail deposited in Canal Zone post offices by 
agencies of your Department. 

A copy of this decision is being forwarded today to the Governor 
of the Canal Zone for his information. 
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[B-122019] 


Compensation—Suspension From Duty—Compensation for 
Period of Unjustified Suspension—Excepted Positions 


Non-veteran employee who held excepted appointment of indefinite tenure under 
Schedule A of the Civil Service Rules may not be considered to have been in the 
classified civil service within the contemplation of the act of August 24, 1912, so as 
to be entitled to salary for interim between suspension from duty because of dis- 
qualification and subsequent restoration pursuant to successful administrative 
appeal. 


Comptroller General Campbell to Lois O. Jennings, December 17, 
1954: 


Reference is made to your letter of October 9, 1954, and enclosure, 
requesting review of Office settlement dated October 7, 1954, which, 
for the reasons stated therein, disallowed your claim for compensation 
alleged to be due you as a former employee of the Department of the 
Air Force, Twentieth Air Force, APO 239, during the period Febru- 
ary 3 to July 22, 1953, less leave compensation and travel time dis- 
cussed below. 

Ordinarily, employees are not entitled to their regular salary during 
a period of absence from duty except when they are on approved leave 
with pay or as provided under other statutory authority. In that re- 
spect the record shows you were paid for 56 hours of annual leave due 
you, plus 16 hours of “administrative leave,” during the pay period 
ending March 7, 1953, and for your travel time returning from overseas 
to the United States, March 18 to 21, 1953, covering parts of the period 
in question. 

Regarding your overseas position classification as Personnel As- 
sistant, GS-201-7, paragraph 2 of your employment agreement in- 
formed you “This is an excepted appointment of indefinite tenure 
under Schedule A of the Civil Service Rules, and does not confer com- 
petitive status within the Federal Civil Service, unless otherwise speci- 
fied on the Standard Form 50, Notification of Personnel Action.” The 
copies of such forms in your case contain information to the same effect. 
Regarding the matter whereby you first were removed from that posi- 
tion because of “disqualification,” paragraph 12 of your agreement 
specified in part that confirmation of your appointment was “subject 
to verification of your experience and training record.” As to that 
aspect of your claim, it is the responsibility of the Civil Service Com- 
mission to determine whether a particular position is or should be in 
the competitive service or whether an employee has a competitive status 
or had sufficient qualifying experience and training at the time of 
appointment to a particular position. However, you were advised cer- 
rectly in the settlement of October 7, 1954, that the compensation or 
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“back pay” benefits of the act of August 24, 1912, as amended June 10, 
1948, Public Law 623, 62 Stat. 354, 5 U. S. C. 652, so far as they relate to 
nonveterans, are confined to persons “in the classified civil service,” 
defined in Civil Service Rule I, page Z1-207 of the Federal Personnel 
Manual, and in the act of March 27, 1922, 5 U. S. C. 679. Respecting 
your complaints concerning the abolishment of your former position or 
the availability of other positions overseas, paragraph 4 of your agree- 
ment stipulated that the exact locality of your station, the unit or group 
to which assigned, or transfers within the theatre are matters solely 
within the discretion of the employing command. 

Therefore, regardless of the fact that you were reemployed tem- 
porarily and restored to duty status at the Bolling Air Force Base, 
Washington, D. C., for the period July 22 to August 23, 1953—which 
the record shows was for purposes of reduction in force procedures— 
no amount other than the leave and travel time paid appears to be due 
for the period February 3 to July 22, 1953, during which you per- 
formed no service and were in a leave without pay status. It may be 
stated further that this Olfice knows of no other statute or regulation 
whereby you would be entitled to regular salary for the period of 
your claim, and the outcome of your grievance appeals through ad- 
ministrative channels would not affect the settlement action in your 
case. Hence, I have to advise that your claim properly was for 
disallowance, and upon review the settlement of October 7, 1954, 
hereby is sustained. 

While the above constitutes the final action this Office may take 
based upon the present record in your case, you are privileged to file 
suit in the United States Court of Claims, Washington, D. C., for such 
amount as you believe is due you; however, in the case of Homer B. 
Chollar v. United States (C. Cls. No. 517-53, decided Novem- 
ber 30, 1954)—involving facts and circumstances similar to those in 
your case—the Court of Claims held that an “excepted” employee 
who was reemployed after a successful appeal of his dismissal was not 
entitled to be paid salary for the interim period, since he was not 
entitled to benefit of the act of August 24, 1912, as amended. 


[B-121710] 


Officers and Employees—Subversive Organization Member- 
ship 


Where an employee has been separated from the service because of membership 
in an organization listed by the Attorney General pursuant to authority in 
Executive Order No. 10450, his employment is in contravention of both section 
9A of the Hatch Act, which requires the forfeiture of all compensation due at 
the date of his remeval from the service, and restrictions similar to that in 
section 301 of the First Independent Offices Appropriation Act, 1954, which re- 
quire the refund of all compensation previously paid. 











298 DECISIONS OF THE COMPTROLLER GENERAL [34 


The prohibitions in section 9A of the Hatch Act and section 301 of the First 
Independent Offices Appropriation Act, 1954, respecting membership in organi- 
zations advocating the overthrow of the Government of the United States are 
directed at present membership in a subversive organization and are not for 
application where membership in an organization listed by the Attorney General 
under authority of Executive Order No. 10450 has been completely severed prior 
to acceptance of Federal employment or prior to the enactment of the statutory 
restrictions. 


The restrictions in section 9A of the Hatch Act and section 301 of the First 
Independent Offices Appropriation Act, 1954, against payment of compensation 
to persons who advocate or who are members of an organization which advo- 
cates the overthrow of the Government of the United States are applicable to 
lump-sum payments for leave under the act of December 21, 1944. 


Acting Comptroller General Weitzel to the Secretary of Commerce, 
December 27, 1954: 


Reference is made to your letter of October 6, 1954, requesting a 
decision upon several questions stated to have arisen within the De- 
partment of Commerce in connection with implementing the views of 
this Office as expressed in decision dated April 21, 1954, 33 Comp. 
Gen. 501, wherein it was stated: 


* * * Section 9A of the Hatch Act, quoted above, in effect requires a forfeiture 
of all compensation due an employee at the date of his removal from the service 
because of a violation of its provisions, but it does not affect compensation paid 
prior to such removal; whereas, section 301 of the 1954 appropriation act not 
only prohibits the payment, from funds appropriated by that act, of accrued 
and unpaid salary or wages, but also requires, in effect, a refund of all such funds 
theretofore used to pay the salary or wages of an employee found to have vio- 
lated its provisions. However, from an examination of the language of the two 
statutory provisions, it would appear that any suspected violation of section 9A 
of the Hatch Act likewise would come within the purview of section 301 of the 
appropriation act. Consequently, an employee, if later removed because of a 
violation cognizable under either statutory provision, would be required not 
only to forfeit any accrued and unpaid compensation, wages or salary, but also 
to refund compensation previously paid—at least to the extent that it was paid 
from appropriations containing prohibitions similar to that in section 301 of the 
1954 appropriation act. 


The questions presented will be considered and answered in the 
order of their presentation. 

1. Would membership in any organization listed on the Attorney General’s 
list of subversive organizations of April 29, 1953, and subsequent amendments 
thereto come within the purview of Section 9A of the Hatch Act and appropria- 
tion act provisions similar to that mentioned in your opinion? In the event that 
your answer to this question is in the negative, we would appreciate your advice 
as to which organizations are considered to be within the purview of section 9A 
of the Hatch Act and the appropriation act provision mentioned in your opinion. 

The subversive organizations referred to in your letter apparently 
are those enumerated by the Attorney General in memoranda dated 
April 29, July 15, September 28, 1953, and January 22, 1954. A con- 
solidated list of those organizations is set forth on Civil Service Com- 
mission Form 385, May 1954, which appears as an attachment to 
Civil Service Commission Departmental Circular 756, July 1, 1954. 
While the term “subversive” or other comparable term is not included 
in the title—“Organizations Designated by the Attorney General un- 
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der EO 10450”—of the list, the list appears to have been promulgated 
in implementation of section 8 (a) (5) of the Executive order cited in 
said title, reading as follows: 

Sec. 8. (a) The investigations conducted pursuant to this order shall be de- 
signed to develop information as to whether the employment or retention in 
employment in the Federal service of the person being investigated is clearly 


consistent with the interests of the national security. Such information shall 
relate, but shall not be limited, to the following: 


* * . * * . s 

(5) Membership in, or affiliation or sympathetic association with, any foreign 
or domestic organization, association, movement, group, or combination of persons 
which is totalitarian, Fascist, Communist, or subversive, or which has adopted, 
or shows, a policy of advocating or approving the commission of acts of force or 
violence to deny other persons their rights under the Constitution of the United 
States, or which seeks to alter the form of government of the United States by 
unconstitutional means. 

The Department of Justice has confirmed informally my under- 
standing that the organizations included on the referred-to list are 
subversive in varying degrees and seek the overthrow or destruction 
of the Government of the United States. In view thereof it reason- 
ably may be concluded that where an employee has been separated be- 
cause of membership in one of the organizations enumerated on that 
list, his employment properly may be regarded as having been in con- 
travention of section 9A of the Hatch Act, 53 Stat. 1148, and appro- 
priation act restriction similar to that considered in the decision of 
April 21, 1954. 

2. Would membership in such an organization which terminated prior to the 
employee’s entry upon service with the Federal Government or the enactment 
of the aforementioned statutes come within the purview of these statutes so as 
to require forfeiture of all accrued and unpaid compensation, wages or salary 
upon removal in the interests of national security? 

The Hatch Act makes it unlawful for Federal employees whose 
compensation is paid from funds authorized or appropriated by an act 
of Congress “to have membership” in an organization advocating 
overthrow of the constitutional form of government in the United 
States, while the appropriation restriction considered in the decision 
of April 21, 1954, applies to a person “who és a member” of an organi- 
zation that advocates the overthrow of the Government of the United 
States by force or violence. Since both of those prohibitions appear 
to be directed at present membership in a subversive organization, it 
may be concluded that in cases where membership in such an organi- 
zation had been completely severed prior to acceptance of Federal 
employment or prior to enactment of the statutory restrictions, such 
restrictions are not for application. 

3. The Act of December 21, 1944, provides that the lump sum payment therein 
authorized for accrued annual leave shall not be regarded, except for purposes 
of taxation, as salary or compensation. In view of this provision, is it your 
opinion that lump sum payment for accrued annual leave cannot be made to 


employees whose separation involves violation of the Hatch Act and appropria- 
tion act provisions cited herein? 
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It is noted that neither section 9A of the Hatch Act nor the appro- 
priation restriction considered in the decision of April 21, 1954, spe- 
cifically precludes a lump-sum payment for leave. However, any con- 
struction of the statutory prohibitions requiring the withholding of 
unpaid salary and collection back of improper compensation pay- 
ments, but at the same time authorizing payment for large amounts 
for accumulated annual leave, certainly would produce absurd results 
and in my opinion would contravene the intent and purpose of the 
restrictions. Accordingly, it is my view that the only reasonable 
construction of the restrictions is that they apply to lump-sum leave 
payments as well as compensation, salary, or wages. 


CB-117440] 


Bidder—Deposits—Forfeitures—Surplus Property 


A bidder who made a percentage deposit on the total amount bid for several 
surplus items offered for sale on an “as is—where is” basis with express dis- 
claimer of warranty and who refused to accept delivery of the one item awarded 
to him because its weight had been incorrectly described in the invitation may 
not be released from his contract obligation and inasmuch as the invitation pro- 
vided for the vesting of title upon the acceptance of the bid and application of 
the deposit to the purchase price, the bidder is required to remove the property 
and may receive refund of that portion of the deposit in excess of the price of 
the property. 


Assistant Comptroller General Weitzel to Peoples Iron and Metal 
Company, December 28, 1954: 


Reference is made to your letter of May 5, 1954, and supplemental 
communications, relative to your claim for $4,908.20. Of that amount 
$4,544.64 represents amounts withheld by the Savanna Ordnance De- 
pot, Illinois, in excess of $1,136.16, or 20 percent of the total award 
for $5,680.80 made under contract of sale No. DA (s)-11-078-ORD-80, 
dated November 7, 1952, and $363.56 represents interest on the former 
amount computed at the rate of 6 percent for 16 months during which 
the claimed amount has been withheld. Apparently you contend that 
since you were awarded only one item (No. 12) of the bid schedule, 
having a total contract value of $5,680.80, the Government in no event 
is entitled to retain more than 20 percent of that amount, or $1,136.16. 

The record establishes that your basic proposal of November 3, 1952, 
for $48,003.80, was accompanied by a bid deposit of $9,600.76, repre- 
senting 20 percent of the “total amount bid,” as required by the terms 
of the invitation. Inasmuch as you were awarded only one item of 
the bid schedule, covering 18,000 metal containers, as specified, at 


$0.3156 each, of a total contract value of $5,680.80, this latter amount 
was retained by the Savanna Ordnance Depot in payment for the 
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items, and the remainder of your bid deposit, amounting to $3,919.96, 
was refunded to you as being in excess of the total contract price. 

The record further shows that your prior claims for adjustment 
of the contract price of the articles, based upon an incorrect listing 
in the invitation of the average weight of the containers, were con- 
sidered in Office decisions of March 17 and April 27, 1954, to you, and 
were denied for reasons which need not be repeated here. 

Concerning your instant claim for refund of all but $1,136.16 of 
your bid deposit, plus interest, it is to be noted that the materials 
involved were offered for sale “AS IS—WHERE IS” f. o. b. the 
Savanna Ordnance Depot. As a pertinent condition of the Govern- 
ment’s invitation for bids, it was provided that “A bid deposit of 
20 percent of the total amount bid” would be required. Pursuant 
thereto and since you bid on several items of the schedule having a 
total bid value of $48,003.80, your proposal of November 3, 1952, was 
accompanied by a bid deposit of $9,600.76. Shortly after award of 
item No. 12 to you on November 7, 1952, for $5,680.80, you were ad- 
vised by administrative letter dated November 14, 1952, that the amount 
of your bid deposit for $9,600.76 was being credited to your account 
and that the excess of $3,919.96 over the total contract price of $5,680.80 
would be refunded to you, which was done. In that letter you also 
were instructed to make “immediate arrangements” for the removal 
of your property “as quickly as possible,” but despite this request and 
numerous subsequent similar requests, you consistently have refused 
to pick up or remove the property from the storage location at the 
Savanna Ordnance Depot. The basis for your refusal is that, pend- 
ing the requested adjustment in price to compensate you for the re- 
ported deficiency in the weight of the articles, you feel that you are 
not legally obligated to perform your contract. 

This point has been considered many times by the courts, as well 
as by this Office, and it has been held invariably that an express dis- 
claimer of warranty—as here—vitiates any and all warranties which 
otherwise might arise out of a sales transaction. W.£. Hedger Com- 
pany v. United States, 52 F. 2d 31, certiorari denied 284 U. S. 676; 
United States v. Kelly, 112 F. Supp. 831. To illustrate, the case of 
Maguire and Company v. United States, 273 U. S. 67, involved an 
“as is” sale of cloth by the Government under an invitation which 
gave the weight per yard of the materials. It turned out that the 
materials did not conform to the specified weight. In denying the 
plaintiff recovery, the United States Supreme Court held that the 
given weight could not be considered as a warranty under the adver- 
tised terms of the sale. Also, in Lipshitz & Cohen v. United States, 
269 U. S. 90, an agent for the Government listed for sale certain 
items of junk located at several forts, setting forth the weights and 
kinds of each. Although the quantities turned out to be much less 
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than those shown in the advertisement, the plaintiffs in the case were 
held not to have any cause of action, since, as stated by the Supreme 
Court, the mentioning of the quantities “cannot be regarded as in the 
nature of a warranty, but merely an estimate of the probable amounts 
in reference to which good faith only could be required of the party 
making it.” [Italics supplied.] 

Similarly, in the instant case, the sales officer for the Savanna 
Ordnance Depot listed in the invitation what he believed to be the 
correct weight of the container. As the result of additional tests, the 
listed weight was found to be inaccurate, in that the tested weight of 
several containers was approximately 23 pounds, instead of 30, as 
advertised. Of course, the Government had no means of determining 
what use you had intended to make of the containers, nor did it know 
whether your proposal was figured upon a weight, or strictly upon a 
unit price basis. In the circumstances, the contracting officer could 
not have been chargeable with knowledge of any error in your bid, nor 
could bad faith be imputed to him because of the discovered discrep- 
ancy between the actual and advertised weight of the product. Fur- 
thermore, in view of the express disclaimer in the invitation of any 
warranty as to the description or “weight” of the article, manifestly no 
warranty could be implied as to the correctness of such listed weight. 
Hence, the acceptance of your proposal and the award of the contract 
to you on November 7, 1952, gave rise to a valid and binding contract, 
the terms of which cannot legally be modified to the prejudice of the 
United States without some compensating benefit or consideration 
moving to it. See Vulcanite Portland Cement Company v. United 
States, 74 C. Cls. 692, 705. 

Furthermore, concerning your claimed right to a refund of the 
major portion of the bid deposit which accompanied your accepted 
proposal, your attention is directed to articles 4, 6 and 7, General Sale 
Terms and Conditions, which read, in pertinent part: 

4. Brin GUARANTEE.—The bidder agrees that (1) the bid will not be withdrawn 
within the time specified for acceptance after the opening of bids * * * and will 
during that time remain firm and irrevocable, and that (2) the bidder will pay to 
the Government the purchase price of the property in accordance with the bid if 
accepted. If a bid deposit is required, the bid must be accompanied by said bid 


deposit. * * * Deposits of successful bidders may be applied against the con- 
tract price * * *. 


6. TiTLe.—Title to the items of property sold hereunder shall vest in the 
Purchaser as and when full and final payment is made * * *. 

7. DELIVERY AND REMOvAL OF ProperTY.—The Purchaser shall be entitled to 
obtain the property upon vesting of title of the property in him, unless otherwise 
specified in the Invitation to Bid. Delivery shall be at the designated location, 
and the Purchaser shall remove the property at his expense. * * * If the 
Purchaser fails to remove the property within the specified time, the Government 
shall have the right to charge the Purchaser and collect upon demand a reason- 
able storage charge if the property is stored on premises owned or controlled by 
the Government * * *; in addition to the foregoing rights, the Government 
may * * * at the option of the contracting officer * * * resell the property, 
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applying the proceeds therefrom against the storage and any other costs incurred 
for Purchaser’s account. * * * 

Thus, the declared purpose of the required bid deposit was to safe- 
guard the Government against possible loss which might result from 
your default or failure to perform. See 23 Comp. Gen. 234,235. Not 
only does the bid guarantee clause of the contract authorize the Gov- 
ernment to apply the amount of your bid deposit against the stipulated 
contract price, as was done here by the Savanna Ordnance Depot, but, 
under the terms of article 6 of the conditions of sale, it was expressly 
provided that title to the property shall become vested in the purchaser 
“when full and final payment” is made. Hence, upon the acceptance 
of your bid by the Savanna Ordnance Depot and deposit of your bid 
deposit to your account, title to the property involved automatically 
became vested in you, and it is your clear and unequivocal duty under 
the contract, as executed, to call for and remove the property of the 
sale at yourexpense. Otherwise, the Savanna Ordnance Depot will be 
left with no other alternatives but to (1) dispose of your property for 
a nominal sum, as was proposed in its letter of July 28, 1954, to you, 
or (2) place it in public or private storage for your account, as 
expressly authorized by article 7 of the said Conditions of sale. 

Likewise, your claim for interest is for disallowance since it long 
has been recognized that the United States is not liable for the pay- 
ment of interest except where expressly stipulated for by contract, or 
where its allowance specifically is directed by statute. Angarica v. 
Bayard, 127 U.S. 251; Seaboard Air Line Railway Company v. United 
States, 261 U. S. 299. 

For your information, you are advised that a copy of this decision 
today is being furnished the Chief of Ordnance, Department of the 
Army, for his information and future guidance in the matter. 


[B-116695}] 


Officers and Employees—Separation From Service—Failure 
of Agency to Honor Employees’ Reemployment Rights— 
Applicability of Act of August 24, 1912, as Amended by Act 
of June 10, 1948 


The refusal of an agency or department to reemploy a person who was involun- 
tarily separated from an agency to which he transferred with reemployment 
rights is tantamount to a removal or suspension without pay as contemplated 
by the act of Augnst 24, 1912, as amended by the act of June 10, 1948, and the 
subsequent reemployment of the employee—directed by the Civil Service Com- 
mission on the grounds of violation of his reemployment rights—fulfills the 
requirements of the 1912 statute respecting restoration so as to entitle the em- 
ployee to back pay for the period of separation. 


An employee who, after having been denied reemployment in his former position 
from which he transferred with reemployment rights, was restored to such 
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position pursuant to an order of the Civil Service Commission is entitled to 
back pay under the act of August 24, 1912, as amended by the act of June 10, 
1948, for the period of separation at the rate he would have been receiving in 
the former position as of the date his reemployment rights should have been 
honored, including a legislative increase and a periodic step increase based upon 
the period of transfer service. 


Although no additional leave accrues during periods of removal or suspension, 
an employee who was ordered restored to his former agency from which he 
transferred with reemployment rights following successful appeal to the Civil 
Service Commission is entitled to credit for annual leave which would have 
been transferred on the date his former agency should have honored his re- 
employment rights and he begins to accrue leave on the date of actual restora- 
tion to duty. 


Assistant Comptroller General Weitzel to the Attorney General, 
December 29, 1954: 


Reference is made to letter of November 12, 1954, from the Admin- 
istrative Assistant Attorney General, submitting for decision certain 
questions concerning the payment of compensation and the adjust- 
ment of leave credits in the account of Mr. Leo A. Roth incident to his 
restoration to duty in the Department of Justice on November 8, 
1954. 

Before answering the questions presented in the letter of Novem- 
ber 12, a brief summary of the facts involved appears warranted. 

The file before this Office discloses that Mr. Roth transferred effec- 
tive June 1, 1951, from grade GS-14, $9,200 per annum in the Depart- 
ment of Justice to grade GS-15, $10,000 per annum in the Office of 
Price Stabilization, with reemployment rights. While so employed, 
his salary was increased to $10,800 per annum pursuant to the act of 
October 7, 1951. Subsequently, his salary was further increased to 
$11,050, by virtue of a within-grade salary advancement in grade 
GS-15. On March 5, 1953, he received a reduction in force notice 
which recited that his last day of active duty would be April 4, 1953, 
and thereafter he would be carried in an annual leave or leave-without- 
pay status until April 30, 1953, the expiration date of OPS. On 
March 6, 1953, the day following receipt of the reduction in force 
notice, Mr. Roth applied for reemployment in the Department of 
Justice but this was refused. Consequently, he remained in a work 
and duty status with OPS through April 4, 1953, and thereafter was 
carried in an annual leave status until April 30, 1953, when he was 
separated and paid a lump-sum payment for the balance of his anuual 
leave, 612 hours. As a result of his successful appeal to the Civil 
Service Commission he was ordered to be reemployed in his former 
attorney position, grade GS-14, in the Department of Justice, and 
was so restored at the fourth step of that grade ($10,200) effective 
June 22, 1953. Later, effective July 31, 1953, Mr. Roth was separated 
from the service, and pursuant to a directive from the Civil Service 
Commission and in consonance with the decision of the United States 
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Court of Appeals in his case, he was restored to duty November 8, 
1954. 

The claimant’s right to compensation for the periods of separation 
from the service is for determination under the provisions of the act 
of August 24, 1912, as amended by the act of June 10, 1948, 5 U. S. 
Code 652. That statute provides, in effect, for the payment of com- 
pensation to an employee in the classified civil service who has been 
removed or suspended from the service and who has been restored 
thereto on the basis that such removal or suspension was unwarranted 
or unjustified. Also, there is for consideration section 8.114 (c) of 
the Civil Service Commission regulations which were in effect at the 
date of Mr. Roth’s notice of reduction in force from OPS. That sec- 
tion provided, in effect, that any employee granted reemployment 
rights who is subsequently involuntarily separated shall be reem- 
ployed within thirty days of his application by the agency in which 
he was granted reemployment rights, and at the same grade or level 
and in the same geographical area as the position which he last held 
on a permanent basis. 

While in the instant case the actual separation from the service was 
accomplished by a personnel action processed by OPS—which clearly 
appears to have been a proper action by that agency—the primary 
cause of Mr. Roth’s separation from the service and loss of compen- 
sation was the refusal of the Department of Justice to recognize his 
reemployment rights in that Department as required by the existing 
Civil Service regulations. Such refusal was tantamount to a removal 
or suspension without pay as contemplated by the 1912 statute, as 
amended, and the subsequent reemployment of Mr. Roth by the De- 
partment of Justice effective June 22, 1953—as directed by the Civil 
Service Commission on the grounds of a violation of his reemploy- 
ment rights—fulfilled the requirements of the 1912 statute respecting 
restoration to duty on the basis that the removal or suspension was 
unjustified or unwarranted. 

Accordingly, it seems clear that the claimant is entitled to back pay 
under the provisions of the 1912 statute, as amended, for the period of 
his separation from the service until June 22, 1953, the date of his 
reemployment in the Department of Justice. It is noted that the 
beginning date of his claim is asserted by Mr. Roth as April 6, 1953— 
the last day of the thirty-day period prescribed by the Civil Service 
regulations within which reemployment rights must be granted. As 
stated above, Mr. Roth’s application for reemployment was dated 
March 6, 1953, and the 30-day period expired on April 5, 1953. How- 
ever, at that date he was still on the rolls of OPS, being carried in an 
annual leave status, and he was not separated from that agency until 
April 30, 1953. The Civil Service regulations here involved provide 
in Chapter Z1, Part 8, Section 8.206, in pertinent part, as follows: 
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Sec. 8.206 Conditions under which employees may apply for reemployment. 
(a) An employee shall be entitled to reemployment by the original agency in 
which he was granted reemployment rights when he is: 

(1) Involuntarily separated without cause such as would reflect on his suit- 
ability for reemployment; * * * 


Therefore, under the provisions of the 1912 statute, as amended, 
and the quoted Civil Service Commission regulation, Mr. Roth is 
entitled to back pay for the period May 1, 1953, through June 21, 
1953, with no adjustment of compensation or leave required for the 
period April 5 through April 30,1953. Also, in view of his restoration 
to duty effective November 8, 1954, pursuant to the directive of the 
Civil Service Commission respecting his separation effective July 31, 
1953, he is entitled to back pay under the 1912 statute, as amended, for 
the period August 1, 1953, through November 5, 1954. 

With respect to the particular salary rate to be used in computing 
Mr. Roth’s back pay under the 1912 statute, as amended, the Civil 
Service regulations, Chapter Z1, Part 25, Section 25.11 (e) (5)— 
defining creditable service in the computation of waiting periods for 
periodic step-increases—specifically enumerates “service in any other 
Federal department * * * where the employee exercises reemploy- 
ment rights in accordance with the provisions of Part 8 of this Chap- 
ter.” As Mr. Roth held a position in grade GS-14, $9,200 per annum 
(subsequently increased to $10,000 per annum by the act of October 
7, 1951), his salary rate at May 1, 1953, is to be computed on the same 
basis as if he had remained at the Department of Justice until that 
date and should include any periodic step-increases to which he other- 
wise was entitled as of that date. It is stated in your letter that by 
virtue of a periodic increase his salary would have been increased to 
$10,200 per annum effective October 26, 1952. Since $10,200 per an- 
num is the salary rate to which he would have been entitled on May 1, 
1953, such rate is to be used in computing his back pay for the two 
periods involved. 

Concerning the current salary rate to be paid Mr. Roth, you may 
be advised that since as stated in your letter he would have been 
entitled to a further periodic step-increase to $10,400 effective April 
25, 1954, that rate should be used in fixing his current salary effective 
November 8, 1954. See 28 Comp. Gen. 563. 

Respecting the adjustment of annual leave credit to Mr. Roth’s 
account, the record discloses that at the end of the 1952 leave year 
he had to his credit 720 hours of accumulated annual leave. During 
the period of his employment with OPS in 1953, he accrued an addi- 
tional 54 hours and he used 162 hours, leaving a net balance at April 
30, 1953, of 612 hours for which he received a lump-sum payment. 
After his reemployment in your Department effective June 22, 1953, 
he refunded an amount equal to the unexpired portion of such leave, 
324 hours, and that leave was credited to his account. During the 
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period of his reemployment (40 days), no additional annual leave 
was credited to Mr. Roth because of doubt in your Department as to 
his right to accrue annual leave in view of the provisions of section 
203 of the Annual and Sick Leave Act of 1951, 65 Stat. 679, limiting 
annual leave to employees only after having been employed currently 
for a continuous period of 90 days without a break in service. Con- 
sequently, upon his separation on July 31, 1953, he was paid a lump- 
sum payment for 324 hours annual leave. 

In view of the determination above that the separations from the 
service on April 30, 1953, and July 31, 1953, were unwarranted or 
unjustified within the contemplation of the 1912 statute, as amended, 
it follows that the lump-sum payments made to Mr. Roth were erro- 
neous and his current leave account should be adjusted to reflect the 
credit of annual leave to which he would have been entitled had such 
actions not been taken. Accordingly, upon making proper refund he 
may be credited with the 612 hours annual leave which would have 
been transferred on May 1, 1953. He also may be given an appropriate 
credit for annual leave for the period of actual employment from 
June 22, 1953, through July 31, 1953. Since there was no proper 
separation from the service on April 30, 1953, the 90-day rule con- 
tained in section 203 of the Annual and Sick Leave Act of 1951 would 
not apply. Of course, since under the provisions of the 1912 act, as 
amended, an employee is considered to have rendered service during 
the period of his removal or suspension except for the purpose of 
accruing leave, no additional leave accrued to Mr. Roth during the 
periods of his separation and the accrual of annual leave began No- 
vember 8, 1954, the date of his latest reemployment in the Department 
of Justice. 

The questions presented in your letter are answered accordingly. 

The voucher transmitted with the letter of November 24, 1954, from 
the Administrative Assistant Attorney General, covering the period 
August 1, 1953, to November 6, 1954, may be processed by your De- 
partment in accordance with the foregoing determinations. Also, you 
are advised that settlement of Mr. Roth’s claim for the period April 
6, 1953, through June 21, 1953, will be issued by the Claims Division 
of this Office. 


[B-119943] 


Mileage—Witnesses—Reimbursement Basis 


The mileage allowance payable under 28 U. 8. Code 1821 for travel performed 
by witnesses attending United States courts is required to be computed according 


to the transportation facility actually used on the basis of “a usually traveled 
route.” 
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Acting Comptroller General Weitzel to the Attorney General, 
December 29, 1954: 


Reference is made to letter from the Administrative Assistant Attor- 
ney General dated May 3, 1954, requesting a decision whether, under 
section 1821, Title 28, United States Code, it would be permissible to 
instruct all marshals to use only one basis for computing mileage al- 
lowances for witnesses attending in any court of the United States, 
regardless of the mode of transportation used. Specifically, the ques- 
tion is whether, for purposes of administering the mileage provisions 
of the cited Code, the marshals may “use the Rand-McNally publica- 
tions as the one and only source of mileage information”—it being 
pointed out that the present method employed results in different mile- 
age allowances from a given point depending upon the type of trans- 
portation facility used. 

Section 1821, Title 28, United States Code, provides in material part, 
as follows: 

A witness attending in any court of the United States or before a United States 
commissioner or person taking his deposition pursuant to any order of a court 
of the United States shall receive * * * 7 cents per mile for going from and 
returning to his place of residence * * * Provided, That in lieu of the mileage 
allowance provided for herein, witnesses who are required to travel between the 
Territories, possessions, or to and from the continental United States, shall be 
entitled to the actual expenses of travel at the lowest first-class rate available 
at the time of reservation for passage, by means of transportation employed: Pro- 
vided further, That this section shall not apply to Alaska. 

The letter states that the United States marshals are having increas- 
ing difficulty in determining the mileage due for travel of witnesses 
because of the diverse methods of transportation now available, and 
that the present practice is to determine the mileage according to the 
transportation facility actually used. It is pointed out that in many 
cases of travel by air the mileage allowed is less than the amount ex- 
pended by the witness for his ticket. Moreover, where there are two 
or more competing lines between the same points, the marshal applies 
the shortest route in computing the mileage notwithstanding the fact 
that the actual travel was made by the longer route. The Administra- 
tive Assistant’s letter states that the adoption of “a flexible single 
method, regardless of mode of transportation, would facilitate pay- 
ments and avoid bad feeling with little or no additional cost.” 


The mileage allowed by the statute is a commutation of actual travel 


expenses. In applying the statute and similar laws the mileage by the 
mode of transportation used consistently has served as the measure of 
reimbursement. However, the accounting officers heretofore have 
taken the view that the statute requires use of the “shortest” usually 
traveled route in computing the mileage allowable. The court cases 
indicate that use of the “usually traveled route” is proper. See 15 
Comp. Dec. 796, 798 ; 26 id. 570, 572; 11 Comp. Gen. 60; A-37626, Au- 
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gust 8, 1931; Jakutis v. Illinois Cent. R. Co., 157 N. W. 896; Ferguson 
& McDaris Lumber Co. v. John Tiede & Co., 109 S. W. 850; Hunter v. 
Russell, 59 F. 964, 967. 

The House Committee Report on Public Law 59, approved May 10, 
1949, 63 Stat. 65, which law increased the allowance from five to seven 
cents per mile, states that it is unreasonable to require witnesses to at- 
tend court at a personal financial loss. It was recognized therein, how- 
ever, that in some cases the witnesses would not be fairly compensated 
by the amendment for their time and expenses. To the same general 
effect, see the Senate Report on the same law. 

While for administrative convenience use of single mileage base 
doubtless would be preferable, no firm basis has been suggested for a 
deviation at this time from the rule that the mileage under the statute 
is for determination upon the basis of the mode of transportation 
actually ut:lized. The Administrative Assistant’s letter makes men- 
tion of the Army Official Table of Distances. It is worthy of note that 
the mileage table for military personnel is authorized by statute. See 
section 303, act of October 12, 1949, 63 Stat. 813. Accordingly, your 
specific question is answered in the negative. 

I am of the view that the earlier position of the accounting officers 
concerning the “shortest usually traveled route” is not required and no 
longer should be followed. Payments made hereafter are to be proc- 
essed on the basis of mileage computed by a “usually traveled route,” so 
that, for example, where one of two competing airlines is used, the air 
mileage for the line actually traveled may be allowed notwithstanding 
the existence of a shorter mileage on the competing airline. 


CB-122191] 


Appropriations—Saint Lawrence Seaway Development Cor- 
poration—Construction of Minor Ancillary Facilities on 
Canadian Side of Boundary 


Section 3 (a) of the act of May 13, 1954, which authorizes the Saint Lawrence 
Seaway Development Corporation to construct in United States territory cer- 
tain deep-water navigation works in the International Rapids section of the 
Saint Lawrence River, contemplates that funds available to the corporation 
may be used for minor dredging operations and relocation of railroad trackage 
on the Canadian side of the International Boundary provided they are ancillary 
to major works required to be constructed in United States territory. 


Comptroller General Campbell to the Administrator, Saint Law- 
rence Seaway Corporation, December 29, 1954: 


Reference is made to your letter of November 24, 1954, requesting 
to be advised whether, under section 3 (a) of the act of May 13, 1954, 
68 Stat. 93, funds available to the St. Lawrence Seaway Development 
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Corporation properly may be used to carry out certain minor works 
on the Canadian side of the International Boundary where these 
works are closely related and ancillary to major works on the United 
States side of the Boundary. 

Section 3 (a) of the act of May 13, 1954, provides, in part, as 
follows: 

Sec. 3. (a) The Corporation is authorized and directed to construct, in United 
States territory, deep-water navigation works substantially in accordance with 
the “Controlled single stage project, 238-242” (with a controlling depth of 
twenty-seven feet in channels and canals and locks at least eight hundred feet 
long, eighty feet wide, and thirty feet over the sills), designated as “works 
solely for navigation” in the joint report dated January 3, 1941, of the Canadian 
Temporary Great Lakes-Saint Lawrence Basin Committee and the United 
States Saint Lawrence Advisory Committee, in the International Rapids sec- 
tion of the Saint Lawrence River together with necessary dredging in the Thou- 
sand Islands section; * * * 

Three examples of work requiring performance on the Canadian 
side of the border are outlined in your letter, the first of which involves 
dredging in the Thousand Islands section of the river. The second 
example refers to dredging at the lower end of Cornwall Island in the 
International Rapids section, and the third example involves the re- 
location of trackage of the New York Central Railroad and construc- 
tion of a new International bridge, also in the International Rapids 
section. 

Question whether funds may be expended for this work arises by 
reason of the words “in United States territory,” contained in section 
3 (a). Itis urged that the legislative history of the act clearly estab- 
lishes that, in inserting such language in section 3 (a), the Congress 
had in mind only major works such as the necessary locks and canals 
and was fully aware that in constructing such portion of the works in 
United States territory it would be necessary to perform certain an- 
cillary works, such as those considered herein, on the Canadian side of 
the border. 

The Congress, in considering the legislation here involved, had be- 
fore it maps of the sections in question (reproduced in House Report 
No. 1215 and Senate Report No. 441, 83d Congress, 1st Session), on 
which the proposed seaway channel was shown at many points closely 
parallel to the International Boundary and at other places to extend 
over onto the Canadian side of the Boundary. The House Report 
also explains that the word “substantially,” as used in connection with 
“Controlled single stage project, 238-242,” was inserted in section 3 
(a) of the act to provide flexibility to make such changes in the 1941 
plan as may be desirable in the light of technological and engineer- 
ing advances and other developments since the original plans were 
drawn. 
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Concerning the contention that the words “in United States terri- 
tory” were used only in relation to certain of the locks and canals in 
order to give the United States control over a portion of the seaway, 
you invite attention to certain passages from House Report No. 1215 
and to certain statements made by various members of the Congress 
relative to the legislation and reported in the Congressional Record. 

At page 35 of House Report No. 1215 appears the following state- 
ment: 

The sole and only issue before the Congress is whether the United States 
will join with Canada in the construction, ownership, control, and operation of a 
great international waterway, as S. 2150 provides, or whether the United States 
will stand aside and permit Canada to do the job alone. Expressed differently, 
the only question which Congress must decide is the location of the canals and 
locks in the International Rapids section, i. e., should these works be on the 
American side with joint American and Canadian control of the entire water- 


way, or should they be on the Canadian side with the entire waterway under 
Canada’s exclusive control? The seaway in either event, is assured. 


And at page 41 thereof it is stated that— 


With United States participation 3 of the 7 new locks between Ogdensburg and 
Montreal will be built within our mainland, together with 2 lateral canals aggre- 
gating 11 miles in length. All future traffic between the lakes and the Atlantic 
would have to transit those facilities. They would be under our physical con- 
trol. Without participation Canada would build 3 locks on its side of the river, 
with new canal works, and have complete physical control, as it will of the 4 new 
locks and attendant works to be built downstream in the Canadian section. 

That the Congress accepted the above summation of the issue is dem- 
onstrated by the statements made by various members of the House 
when the legislation was being debated and is illustrated by the re- 
marks of Mr. Dondero, Chairman of the House Committee on Public 
Works, reported at page 5691, Congressional Record, May 5, 1954, as 
follows: 

What does the seaway project consist of? It consists of removing obstructions 
in the Saint Lawrence River to make a navigation channel 27 feet deep to the 
sea with locks to control the water level. Three locks would be built on the 
American side of the international boundary, and four locks would be constructed 
in the lower part of the river, which would be wholly in Canadian territory. 


Both of these include the necessary channel work. The details are set forth in 
the bill and report. 


A similar view was expressed before the Senate (page 189, Congres- 
sional Record, January 13, 1954) by Senator Wiley, Chairman of the 
Senate Foreign Relations Committe, as follows: 


In other words, the canals are to be on the American side and Americans will 
control them. The Americans would have just as much power to stop the traf- 
fic as Canada would. 


It is also urged in your letter that the Congress intended that the 
United States should carry out all the neecssary seaway works in the 
Thousand Islands and International Rapids sections substantially 
in accordance with the engineering plans considered by the Congress, 
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and it is stated that such portions of the seaway can be constructed in 
accordance with such plans only if certain of the ancillary work is 
done on the Canadian side of the Boundary. 

Support of the view that the United States should perform all of 
the work in the sections involved is found at pages 12 and 13 of Sen- 
ate Report No. 441, which reads in part as follows: 


Accordingly, the seaway works contemplated in S. 2150 will be carried out in 
the 46-mile strip called the International Rapids section between St. Regis and 
Ogdensburg, N. Y., together with lowering of rockshoals in the 68-mile strip 
called the Thousand Islands section between Ogdensburg and Tibbets Point, 
N. Y. * * * Under S. 2150, modernization of the waterway to 27-foot depth, 
Lake Erie to Montreal, will be accomplished jointly by the United States doing 
the construction above described and Canada deepening the Welland Canal and 
major construction in the 68 miles, St. Regis to Montreal. 


Also, in this connection, the House Report, at page 31, lists the 
United States work under the seaway bill as the Thousand Islands 
section and the International Rapids section, and the Canadian work 
is listed as the Welland Canal and the Canadian section of the St. 
Lawrence River. Of significance also is the fact that the table appear- 
ing at page 33 of the House Report and at page 15 of the Senate 
Report, which sets forth the contemplated division of labor between 
Canada and the United States, shows that the entire cost of the work 
in the Thousand Islands and the International Rapids section is 
allocated to the United States, and the entire cost of the work at the 
Welland Canal and the Canadian section downstream from St. Regis 
is allocated to Canada. 

It appears clear from the foregoing that, as urged in your letter, 
the Congress recognized that certain ancillary works such as those con- 
sidered herein would have to be constructed on the Canadian side of 
the Boundary in order to carry out the controlled single stage project 
specified in section 3 (a). This conclusion is supported by the fact 
that the Controlled single stage project 238-242 designated as the 
“works solely for navigation,” referred to in section 3 (a) of the act, 
definitely included the construction of a new International Bridge and 
the relocation of the railway on Canadian territory as well as the 
dredging across the International Boundary in the International 
Rapids section. Also, the reports, together with the map appearing 
at page 32 of the House Report, indicate that the engineering studies 
contemplated that some dredging in the Thousand Islands section 
would be carried out on both sides of the International Boundary. 

Accordingly, this Office would not object to payments made for the 
work considered herein or for such other similar works on the Cana- 
dian side of the International Boundary, provided they are ancillary 
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to major work which, under the act, is required to be constructed in 
United States territory. 

The map of the International Rapids section and the joint report 
dated January 3, 1941, are returned herewith. 


[B-122064] 


Traveling Expenses—Travel Prior to Transfer or Travel 
Authorization 


An employee who while on leave following a reduction in force notice traveled 
at his own expense from his old duty station to Washington for purpose of seek- 
ing reassignment or transfer and who accepted a position in Washington which 
had become vacant while en route may be considered to have performed travel 
incident to a transfer for the convenience of the Government within the mean- 
ing of section 1 of the Administrative Expenses Act of 1946 and Executive Order 
No. 9805 so as to be entitled to reimbursement for his travel expenses. 


Assistant Comptroller General Weitzel to Wells E. Ludlow, Depart- 
ment of Agriculture, December 30, 1954: 


Reference is made to your letter of November 1, 1954, transmitting 
for advance decision a voucher stated in favor of Earl J. Smith for 
$143.57, representing traveling expenses incurred in the performance 
of travel from Denver, Colorado, to Washington, D. C., during the pe- 
riod September 28 to October 1, 1953, as an employee of the Rural 
Electrification Administration. 

Mr. Smith, a career employee, was notified on August 26, 1953, 
that because of the curtailment and realignment of certain Rural 
Electrification Administration activities it was necessary to reduce the 
force and that this would necessitate his being separated effective 
November 25, 1953. He was informed that he was to remain in an 
active duty status until September 25, 1953, and that he would then 
be carried on annual leave, if available, or leave without pay until 
November 25, 1953. On September 28, 1953, while on leave, Mr. Smith 
left Denver for Washington, D. C., by automobile, accompanied by his 
wife. This trip was undertaken at his own expense for the purpose 
of seeking a reassignment or transfer. Mr. Smith received a reas- 
signment with the Rural Electrification Administration with head- 
quarters in Washington, D. C., effective October 8, 1953. It has been 
ascertained informally from the Rural Electrification Administration 
that at the time the travel commenced there was no opening in Wash- 
ington, D. C.; that had such vacancy existed travel orders would have 
been issued ; and that it was expected that he would receive a reassign- 
ment within the Rural Electrification Administration prior to the 
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separation date. It is noted that the Acting Administrator of the 
Rural Electrification Administration has approved the travel voucher, 
“subject to * * * decision that payment of the expenses is proper.” 

Section 1 of the Administrative Expenses Act of 1946, 60 Stat. 806, 
and section 4 of Executive Order No. 9805, as amended, provide for 
transfers of employees at Government expense when “in the interest 
of the Government,” and when authorized or approved by such sub- 
ordinate official or officials as the head of the department concerned 
may designate. Transfers of career employees because of reduction 
in force have been held to be for the benefit of the Government and 
traveling expenses incident thereto may be authorized at Government 
expense. See 26 Comp. Gen. 684. It is understood from your letter 
that it is the policy of the Department of Agriculture to pay proper 
expenses of transfer in such cases. Moreover, the fact that the em- 
ployee in this case proceeded to Washington prior to the transfer to 
that point and prior to issuance of a travel authorization did not 
operate to prohibit administrative approval of travel expenses from 
the old to the new duty station. Likewise, in the circumstances above 
outlined the employee is not required to bear an expense equivalent 
to the cost of returning to the old duty station. See 27 Comp. Gen. 
594; 27 id. 184. 

Accordingly, the voucher, returned herewith, may be certified for 
payment, if otherwise correct. 


[B-117232] 


Pay—Promotions—Effective Date—Naval Reservists 


Temporary promotions of Naval Reserve officers on active duty during time of 
war or national emergency must be considered to have been made under the 
temporary promotion provisions of the act of July 24, 1941, which superseded 
the temporary promotion authority of section 312 of the Naval Reserve Act of 
1938, so that the effective date of such temporary promotions for pay and allow- 
ance purposes under the 1941 act is the date on which the appointment is made. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
December 31, 1954: 


Reference is made to letter dated June 18, 1954, file F7.1, L16-4/6, 
from the Chief, Bureau of Supplies and Accounts, to the Navy Audit 
Branch, General Accounting Office, Cleveland, Ohio, replying to an 
exception taken with respect to the pay credited to Lieutenant Robert 
P. Punderson, United States Naval Reserve, for the period May 1 to 
August 21, 1952. The exception was taken on the ground that the 
officer was temporarily promoted from lieutenant (jg) to lieutenant 





En 


nome 








wa wey 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 315 


on August 22, 1952; that he was on active duty when so promoted; 
that the promotion could have no retroactive effect for pay purposes; 
and that, hence, he should have been paid as a lieutenant (jg) instead 
of a lieutenant for the period involved. 

It appears that on September 8, 1952, the Chief of Naval Personnel 
advised Lieutenant (jg) Robert P. Punderson, United States Naval 
Reserve, that the President, on August 22, 1952, had temporarily ap- 
pointed him to the grade of lieutenant in the Naval Reserve to rank 
from May 1, 1952; that such appointment has been made under the 
provisions of the Naval Reserve Act of 1938, as amended, and Naval 
Reserve Multiple Address Letter No. 11-51; and that the effective 
date of the promotion for pay purposes was the earlier of the follow- 
ing: (1) the date of commencement of active duty or active duty for 
training with pay on or after May 1, 1952, or (2) August 22,1952. It 
further appears that Lieutenant Punderson was serving on extended 
active duty on August 22, i952, having reported for such duty on 
December 3, 1951. 

The letter of June 18, 1954, relates that a firm list of Naval Re- 
serve officers who reported for active duty subsequent to July 1, 1951, 
and prior to January 1, 1952, could not be submitted to the Regular 
Navy Selection Board—which convened on January 22, 1952, under 
the act of July 24, 1941, 55 Stat. 603, as amended—because of the 
number of recalls to active duty incident to the Korean situation, 
the fact that involuntary recall orders allowed a delay in reporting 
of 60 to 90 days after issuance, etc. Also, it is shown that the date of 
rank, May 1, 1952, stated in Lieutenant Punderson’s temporary ap- 
pointment as lieutenant is the same as the date of rank of the tem- 
porary appointment as lieutenant of his running mate in the regular 
Navy. However, it appears that the latter appointment was an- 
nounced on March 31, 1952, and thus involved no retroactive date 
of rank. 

Section 312 of the Naval Reserve Act of 1938, as amended, 52 Stat. 
1183, 34 U. S. C. 855k (repealed, effective January 1, 1953, by section 
803 of the Armed Forces Reserve Act of 1952, 66 Stat. 505), provided, 
in pertinent part, that: 

In time of war or national emergency, officers of the active list of the Naval 
Reserve or the Marine Corps Reserve employed on active duty shall be advanced 
in their respective corps in grade and rank in the same manner as is or may be 
prescribed for officers of the Regular Navy or the Marine Corps, respectively * * * 
Provided further, That hereafter all officers of the Naval Reserve and the Marine 
Corps Reserve who may be advanced to a higher grade or rank in time of peace 
or in time of war or national emergency under the provisions of the Naval 
Reserve Act of 1938, shall be allowed the pay and allowances of the higher grade 
or rank as stated in their commissions, as distinguished from the dates of com- 


mission, or dates of acceptance of commission, and the dates of rank as stated in 
their commissions shall be conclusive for all purposes * * *. 
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Title ITI of the Officer Personnel Act of 1947, 61 Stat. 829, contains 
certain provisions respecting temporary promotions. The President, 
however, by Executive Order No. 10266, dated June 30, 1951, under the 
authority of the act of June 30, 1951, 65 Stat. 108, suspended for the 
duration of the national emergency proclaimed on December 16, 1950, 
those provisions of the said Title III, with certain exceptions not here 
material, which relate to temporary promotions. 

The act of July 24, 1941, 55 Stat. 603, authorizes, during periods of 
war or national emergency, the temporary appointment or advance- 
ment of personnel of the Navy and Marine Corps. Section 11 of that 
act, 55 Stat. 605, provides, in pertinent part, that: 

The provisions of this Act, except as may be necessary to adapt the same thereto 
shail apply to— 

(a) Personnel of the Naval Reserve (except the Fleet Reserve) and the Marine 
Corps Reserve (except the Fleet Marine Corps Reserve) in like manner and to the 
same extent and with the same relative conditions in all respects as are provided 
for personnel of the Regular Navy and Marine Corps, but this shall not be con- 
strued to authorize the temporary appointment of: the personnel thereof to ranks 
or grades in the Regular Navy or Marine Corps. 

Section 12 of the act, as added by the act of May 22, 1950, 64 Stat. 
187, provides that: 

Personnel temporarily appointed pursuant to this Act shall be entitled to the 
pay and allowances of the grade to which so appointed from the dates on which 
such appointments are made by the President, and their appointments, unless 
expressly declined, shall be regarded for all purposes as having been accepted on 
the date made, without formal acceptance or oath of office. 

It seems clear the Department of the Navy recognized that upon 
suspension of Title III of the Officer Personnel Act of 1947, the act of 
July 24, 1941, became the statute under which temporary promotions of 
reserve officers on active duty should be made. Bureau of Naval Per- 
sonnel Circular Letter No. 47-51, March 29, 1951, entitled “Officer Pro- 
motion for Fiscal Year 1951” stated that: 

Legislation has been introduced which, if enacted, will suspend the provisions 

of the Officer Personnel Act for the promotion of Regular and Reserve officers on 
active duty to the grades of lieutenant commander and below during the present 
national emergency. These officers will then be advanced up to the grades of 
lieutenant commander under the authority of the Temporary Promotion Law, 
Public Law 188, 77th Congress [act of July 24, 1941], as amended. * * * [Italics 
supplied. ] 
Also, see Alnav 4, January 29, 1952, and Bureau of Naval Personnel 
Circular Letter No. 56-52, March 31, 1952, announcing temporary pro- 
motions under the act of July 24, 1941, of various officers of the Regular 
Navy and of the Naval Reserve on active duty, and Alnav 7, April 5, 
1952, announcing temporary promotions under that act of various 
officers of the Regular Marine Corps and of the Marine Corps Reserve 
on active duty. 
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It is indicated that Lieutenant Punderson’s promotion was in ac- 
cordance with the Naval Reserve Act of 1938 and with Naval Reserve 
Multiple Address Letter No. 11-51, September 12,1951. Paragraph 3 
of that letter, however, stated that Enclosure (1) contained the Secre- 
tary of the Navy’s “Regulations Governing the Promotion of Naval 
Reserve Officers” and that such enclosure was applicable to all Naval 
Reserve officers, except warrant officers and officers serving on extended 
active duty in Regular Navy billets. Informal advice from the De- 
partment of the Navy is that Lieutenant Punderson was serving on 
extended active duty in a Regular Navy billet when he was promoted. 

Thus, the regulations and directives of the Department of the Navy, 
in effect when the officer was promoted, seem clearly to have contem- 
plated that the promotion of Naval Reserve officers on inactive duty 
or on active duty in reserve billets would be made under the basic 
authority of the Naval Reserve Act of 1938 but that the temporary 
promotion of all other Naval Reserve officers (that is, officers such as 
Lieutenant Punderson who were on extended active duty) would be 
made under the specific provisions for such temporary promotions 
contained in the act of July 24, 1941. However, even if regulations 
had been in existence purportedly authorizing Lieutenant Punderson’s 
promotion under the Naval Reserve Act of 1938, there is at least grave 
doubt that such regulations would have been valid, since the act of 
July 24, 1941, was permanent legislation and specifically covered the 
subject of temporary promotions of Naval Reserve officers in time of 
war or national emergency. That act, therefore, appears to have 
superseded and repealed those provisions of the Naval Reserve Act of 
1938, which previously had provided basic authority for temporary 
promotions of Naval Reserve officers on active duty in time of war 
or national emergency. 

On that basis, it appears that the only statutory authority for 
Lieutenant Punderson’s promotion was the act of July 24, 1941, which 
authorized the increased pay and allowances of the higher temporary 
grade only from the date on which the appointment was made by the 
President. That conclusion is supported by the recent case of Berry v. 
United States, C. Cls. No. 50-52, decided November 30, 1954. While 
it was stipulated in that case that the temporary promotions involved 
had been made under the act of July 24, 1941, the court remarked that 
after section 1 of the act of June 30, 1942, 56 Stat. 463, suspended the 
provisions of existing law relating to permanent promotions of all 
officers of the Navy and Marine Corps, the promotion provisions of 
the Naval Reserve Act of June 25, 1938, became inoperative and that 
“plaintiff's promotions could only have been pursuant to the act of 
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July 24, 1941.” That conclusion apparently could have been based 
only on the premise that the temporary promotion provisions of the 
Naval Reserve Act had already been superseded by the act of July 
24, 1941. 

The matter has been carefully considered but this Office has found 
no sufficient basis to conclude that the temporary promotion in this 
case was authorized by law, except under the provisions of the act of 
July 24, 1941. It follows that this Office is required to continue the 


exceptions taken in the case of Lieutenant Punderson and in other 
like cases. 
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[B-120570] 


Real Estate Taxes—Transfer of Property From Government 
Corporation to General Services Administration 


Payment of local taxes or sums in lieu of taxes on real property transferred to 
the United States by a Government-owned corporation after it was declared 
excess pursuant to the Federal Property and Administrative Services Act of 
1949, as amended, may not be made even though the property was allegedly con- 
veyed by a city to the Government-owned corporation in reliance upon the waiver 
of Constitutional immunity from taxes 


Assistant Comptroller General Weitzel to the Administrator, Gen- 
eral Services Administration, January 3, 1955: 


Reference is made to your letter of October 29, 1954, with enclosures, 
requesting a decision as to whether your Administration is authorized 
to pay the 1954 taxes assessed by the City of New Castle, Pennsylvania, 
against the Government-owned surplus industrial facility known as 
Plancor 765, presently under lease to the United Engineering and 
Foundry Company, a Government contractor. 

It appears from the facts as reported in your letter that in 1942 the 
site on which the facility is located was conveyed by the City to 
Defense Plant Corporation, a wholly owned subsidiary of the Recon- 
struction Finance Corporation ; that on March 1, 1946, the Reconstruc- 
tion Finance Corporation as successor to Defense Plant Corporation 
declared the facility surplus to the War Assets Administration; that 
effective as of May 1, 1946, War Assets Administration accepted 
accountability for the facility; that from the time the facility was 
declared surplus until December 31, 1953, United Engineering and 
Foundry Company has been in continuous possession of the facility 
under a series of leases requiring the lessee to pay local taxes which 
you state have aggregated $1,222,824.20 for the years 1943-1953; and 
that a new one-year lease was entered into between the same parties 
effective January 1, 1954, which lease omits the requirement for pay- 
ment of taxes by the lessee. 

You state that the obligation on the part of the lessee to pay local 
taxes was deleted from the current lease in recognition of the rule 
announced in the case of The Board of Commissioners of Sedgwick 
County, State of Kansas v. United States, 123 C. Cls. 304, and that in 
order to avoid any question as to the tax-exempt status of the facility, 
the Administration caused to be recorded on December 15, 1953, the 
quitclaim deed under which legal title was conveyed from Reconstruc- 
tion Finance Corporation to the United States. 

In the Sedgwick case the site was acquired by Defense Plant Cor- 
poration in 1942, declared surplus to the Corporation’s needs and 
responsibilities on August 21, 1946, and accepted by the War Assets 
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Administration on April 16, 1947. The Court held that the cloak of 
immunity from local taxes descended upon the property upon its 
acceptance by War Assets Administration on April 16, 1947, and that 
no tax liability to the County could arise thereafter. Since it appears 
from your letter and the enclosures that the taxes now claimed repre- 
sent taxes levied and assessed during the year 1954, and since record 
title was in the United States on December 15, 1953, there clearly is 
no authority of law for payment of the 1954 taxes by the United States. 
See the Sedgwick case; 53 P. S. 2025; Cf. Borough of Homestead v. 
Defense Plant Corp., 356 Pa. 500, 52 A. 2d,581. Moreover, since legal 
title to the facility no longer remains in the corporation there is no 
authority of law for payment of any sum in lieu of the 1954 taxes. 
See section 210 (a) (9) of the Federal Property and Administrative 
Services Act of 1949, as amended by the act of September 5, 1950, 64 
Stat.581. 32 Comp. Gen. 164, 167. 

The City through its Mayor and in oral representations before this 
Office, supported by a brief prepared by the City Solicitor, has en- 
deavored to distinguish the present case from the Sedgwick case, prin- 
cipally upon the ground that in this case Defense acquired the site to 
the facility as a “gift” from the City whereas in the Sedgwick case 
Defense purchased the various parcels comprising the site in that 
case and erected a plant thereon. It is asserted that here the “gift” 
was made by the City to Defense on the faith of an act of Congress 
(15 U.S. C. 607) waiving the Constitutional immunity from taxes of 
real property of the Corporation (R. F. C.), thus making the 
facility subject to taxes for Municipal purposes; that the City had a 
right to rely upon such enactment; and that the United States in good 
conscience cannot obtain valuable grants of real estate on the faith 
of such enactment and thereafter repeal the statute and thereby restore 
the property to a tax immunity status. 

The facts as disclosed by the correspondence attached to your letter 
indicate that the deed under which the City conveyed the site to 
Defense recites a consideration of $13,000 and that payment of that 
xumount actually was made to the City. However, the City contends 
that at the time of such conveyance there were located on the site 
certain steel plates worth $9,000 and scrap material worth $4,000; 
that the City turned both of these items over to Defense; and that 
therefore the City actually made a gift of the site to Defense. This 
version of the transaction is at some variance with statements made 
in letter of June 28, 1954, to the City Solicitor from Mr. Henry Craw- 
ford, who represented Defense during the negotiations leading up to 
the conveyance of the site to Defense. In any event, the validity of the 
deed has not been questioned and it would seem immaterial insofar 
as the present matter is concerned whether the consideration was 
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merely a nominal one or the actual value of the site. 26 C. J. S. 
Deeds, sections 16 and 20. 

The terms of the deed under which the conveyance was made to 
Defense are not set forth in your letter. However, it is assumed that 
the deed was an absolute one and that it conveyed an absolute title. 
In such event, it would seem clear that the grantee was not legally 
bound to retain title to the facility ad infinitum after the purpose for 
which it acquired the site had been served. Also, it would seem clear 
that thereafter the grantee legally could transfer the facility to the 
United States acting through the General Services Administration as 
surplus property in which event the cloak of immunity would descend 
upon the property and no tax liability would arise thereafter. 

It is appreciated that the turn of events has placed the City in a 
difficult situation from a fiscal standpoint arising from the unexpected 
transfer of the facility to the General Services Administration. 
However, any relief from the situation brought about by the transfer 
of the control and legal title to the facility to your Administration 
would have to be granted by the Congress and not this Office. As you 
no doubt are aware there have been introduced in the Congress over 
the past several years various bills intended to furnish relief for local 
taxing authorities in somewhat similar situations. See in this con- 
nection H. R. 5605, 83d Congress, and House and Senate Reports 
numbered 1217 and 1966 accompanying that bill. However, that 
bill failed of enactment and to date no other legislative relief for this 
type of situation has been enacted into law. 

Accordingly, you are advised that payment by the General Services 
Administration of the 1954 taxes or sums in lieu thereof is not 
authorized. 


[B-122090] 


Conventions—Registration Fees for Attendance at Meetings 


In view of the authority in section 105 of the Independent Offices Appropriation 
Act, 1955, for payment of expenses of attendance at meetings from travel ap- 
propriations, the appropriations for the Securities and Exchange Commission 
available for travel may be charged with the cost of a registration fee paid 
by a member of the Commission for attendance at a convention of securities 
administrators; however, if the fee includes meals without additional cost, a 
deduction of one-fifth should be made from the member’s per diem for each 
meal furnished. 


Assistant Comptroller General Weitzel to James J. Riordan, Securi- 
ties and Exchange Commission, January 3, 1955: 


Reference is made to your letter of November 15, 1954, requesting 
a decision relative to the propriety of certifying for payment a 
voucher transmitted therewith, in favor of Mr. Clarence H. Adams, 
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Commissioner, Securities and Exchange Commission, covering a 
“registration fee” paid to the National Association of Securities 
Administrators, in the sum of $25, to attend its annual convention 
held in New York, New York, on September 28 and 29, 1954. 

The appropriation for the Securities and Exchange Commission 
for the fiscal year 1955, contained in Title I of the Independent Of- 
fices Appropriation Act, 1955, Public Law 428, 68 Stat. 272, 286, au- 
thorizes payment of “necessary expenses,” including not to exceed 
$125,000 for expenses of travel. Section 105 of Title I of the Act, 


68 Stat. 2, to which reference is made in your letter, provides: 
Appropriations contained in this title [title I], available for expenses of 

travel shall be available, when specifically authorized by the head of the activ- 

ity or establishment concerned, for expenses of attendance at meetings of 


organizations concerned with the function or activity for which the appropri- 
tion concerned is made. 


Presumably section 105 was included in the appropriation act for 
the purpose of overcoming the prohibitions contained in section 8 
of the act of June 26, 1912, 5 U. S. C. 83, and the Joint Resolution 
dated February 2, 1935, 31 U. S. C. 551. The first of these prohibi- 
tions is against the expenditure, without specific authorization, of 
appropriated money for membership fees or dues of any officer or em- 
ployee of the United States in any society or association or for the 
expenses of attendance of any person at any meeting or convention 
of members of any society or association; the second is against the 
use, unless specifically provided by law, of moneys from funds ap- 
propriated for any purpose for the purpose of lodging, feeding, con- 
veying, or furnishing transportation to any convention or other form 
of assemblage or gathering, provided that the prohibition shall not be 
construed to prevent the payment of expenses of any officer or em- 
ployee of the Government in the discharge of his official duties. 

It is explained in your letter that the National Association of 
Securities Administrators consists of the Securities Administrators 
of the various state governments and their assistants, the objective of 
whose work is similar in certain respects to the work performed by 
the Securities and Exchange Commission. It is further stated that 
the Commission and the Association have unusual problems in com- 
mon relative to the current increase in the sales of uranium stocks in 
the western states; new offerings of securities by Canadian issuers at 
this time; the Federal and State cooperation in the enforcement of the 
securities laws; and incident to certain other activities which are 
performed in part by the State authorities and the Commission. 

You state that on September 13, 1954, under the provisions of 
section 105, above, the Commission authorized Mr. Adams to attend 
the convention. Travel expenses, including per di¢m, for the trip 
were authorized by travel order dated September 17, 1954. Mr. Adams 
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states on the submitted voucher that he is not a member of the Asso- 
ciation, and that his attendance at the convention was solely for the 
purpose of discussing problems of mutual interest to the Commission 
and the State Commissioners. 

In view of the specific authority provided in section 105, above, 
and in the light of the factual circumstances outlined herein the 
registration fee paid by the Commissioner to permit his attendance 
at the convention in question clearly appears to be a proper charge 
against the appropriation involved. See B-61648, December 10, 1946 ; 
B-105919, December 3, 1951. 

However, in the event the registration fee includes meals without 
any additional cost to the traveler there would be for application 
herein the provisions of paragraph 47a. of the Standardized Govern- 
ment Travel Regulations, as amended, which expressly require a 
deduction of one-fifth of the authorized per diem rate “for each meal 
and/or lodging furnished without charge by a Government agency.” 
See, in this connection, B-66978, August 25, 1947, and B-95413, June 
7, 1950. 

Action on the voucher, returned herewith together with supporting 
documents, should be taken in accordance with the foregoing. 


[B-122116] 


Enlistment Allowance and Reenlistment Bonus—Career 
Compensation Act of 1949 as Amended by Act of July 16, 
1954 


A member of the Navy who, at the expiration of a one-year extension of a 
minority enlistment, was found to be physically unfit for reextension for a two- 
year period previously agreed to and who was transferred to a Naval hospital 
and returned physically qualified for duty without action having been taken to 
cancel such extension agreement or to issue a discharge is regarded as having 
extended enlistment within the purview of act of August 22, 1912, and is entitled 
to reenlistment bonus authorized by the Career Compensation Act of 1949, as 
amended by the act of July 16, 1954, computed on the basis that his minority 
enlistment had been extended for three years. 


Assistant Comptroller General Weitzel to Lieutenant Commander 
D. M. Carr, Department of the Navy, January 4, 1955: 


By letter dated November 16, 1954, the Judge Advocate General 
of the Navy forwarded to this Office your letter of October 18, 1954, 
requesting advance decision as to the legality of crediting Ronald 
Weinsheimer, 571 61 18, TE1, with a reenlistment bonus authorized 
by Public Law 506, 83d Congress, approved July 16, 1954, 68 Stat. 
488, based on combined extensions of enlistment totaling three years, 
under the circumstances disclosed in your letter. 
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You state that the member enlisted in the United States Navy on 
May 12, 1950, for a minority enlistment to expire on August 8, 1953; 
that he extended such enlistment for one year on August 8, 1953; 
that he entered into an agreement to reextend his enlistment on 
March 18, 1954; that he reported for duty at the Field Branch, Bu- 
reau of Supplies and Accounts, on May 27, 1954; and that on expira- 
tion of the first extension of enlistment he was found not physically 
qualified for reextension of enlistment and was transferred to the 
U. S. Naval Hospital, Philadelphia, Pennsylvania, for treatment. 
Also, it is stated that he returned to duty on September 17, 1954, as 
physically qualified; that he extended his enlistment for two years 
on September 21, 1954, to expire on September 20, 1956; and that 
he was paid a reenlistment bonus for the two years’ extension on 
September 21, 1954. 

Prior to the enactment of the said Public Law 506, the only bonus 
authorized upon reenlistment was that authorized in section 207 (a) 
of the Career Compensation Act of 1949,'as amended, 65 Stat. 653. 
37 U.S. C. 238. That section provided for the payment to members 
of the uniformed services of a lump-sum reenlistment bonus of $40, 
$90, $160, $250, or $360, upon enlistment within three months from 
the date of their discharge or separation for periods of 2, 3, 4, 5, 
or 6 years, respectively. Section 1 of the 1954 act amended section 
207 by inserting a new subsection (e) making section 207 inappli- 
cable to any member of the uniformed service in active Federal service 
on the date of enactment of the amendatory act, 68 Stat. 488, (July 
16, 1954) who elects to be covered by section 208 of the 1949 act, 
as added by the 1954 act, 68 Stat. 488, and who is otherwise eligible 
for the benefits of that section. Section 208 of the 1949 act, as 
amended, authorizes a reenlistment bonus based on the monthly pay 
of a member multiplied by the number of years specified in the reen- 
listment contract. 

While your submission does not so indicate, it is assumed that the 
enlisted member was permitted to extend his minority enlistment 
under the act of August 22, 1912, 37 Stat. 331, as amended, 34 U.S. C. 
184, which provides that the term of enlistment of any enlisted man 
in the Navy and Marine Corps, including enlistment for minority, 
may, by his voluntary written agreement, under such regulations as 
may be prescribed by the Secretary of the Navy with the approval 
of the President, be extended for a period of either 1, 2, 8, or 4 
full years from the date of expiration of the then existing term of en- 
Jistment, and that such enlisted men who extend their enlistments 
under its provisions shall be entitled to and shall receive the same pay 
and allowances in all respects as though regularly discharged and 
reenlisted immediately upon expiration of their term of enlistment. 
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It has been held that such an extension is an enlistment within the 
purview of the provision in section 207 (a) of the 1949 act, as 
amended (see answer to first question in decision of September 19, 
1950, 30 Comp. Gen. 109, 111), and that where a member voluntarily 
extends his enlistment for one year and prior to the expiration of 
such extension entered into a second agreement to extend his enlist- 
ment making the extensions aggregate two or more years, such ex- 
tensions constitute one reenlistment for a like period for the purpose 
ef entitlement to the applicable lump-sum bonus provided in sub- 
section (a) of section 207 (see the answer to the third question in 
decision of December 22, 1952, 32 Comp. Gen. 290, 293). It is well 
established, however, that an agreement by an enlisted man of the 
Navy to extend an enlistment which has already expired does not 
effect a valid extension under the 1912 act. See 19 Comp. Dec. 819; 
2 Comp. Gen. 526. On the basis of your submission, it would appear 
that the enlisted member’s agreement of September 21, 1954, to 
extend his enlistment for two years was executed after the date of 
expiration of the first extension of his enlistment (August 7, 1954) 
and, therefore, was not a valid extension of his enlistment, notwith- 
standing the fact that he was retained in the service beyond the date 
of expiration of the first extension of his enlistment for medical care 
as provided by paragraph C-10304 (3) (e), Bureau of Naval Per- 
sonnel Manual, referred to in your letter. 

The regulations with respect to extensions of enlistments (para- 
graph C-1406 (7), Bureau of Naval Personnel Manual), provide that 
an agreement to extend an enlistment becomes effective the date fol- 
lowing that of expiration of enlistment unless canceled prior to the 
effective date of the extension. Paragraph 1406 (10) (e) of the regu- 
lations provides that commanding officers shall cancel agreements to 
extend enlistment, prior to effective dates, when an individual, upon 
being physically examined for the extension, is found to be not physi- 
cally qualified for retention in the service; that such person shall be 
transferred to a Naval hospital for treatment and disposition, and 
that such an individual, whose extension agreement was not canceled 
prior to its effective date, is not entitled to reenlistment allowance 
(bonus) by reason of the extension unless and until he is returned to 
duty. 

Informal information received from the Bureau of Naval Person- 
nel indicates that on March 18, 1954, the enlisted member here in- 
volved executed an agreement to extend his original enlistment for a 
period of two years; that he was physically examined on August 11, 
1954; that he was sent to the hospital on September 7, 1954, for treat- 
ment; that he was returned to duty on September 17, 1954; that his 
extension agreement of March 18, 1954, never was canceled; that he 
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was not issued a discharge on the expiration of the first extension of 
his enlistment, and that the records of the Bureau of Naval Personnel 
show that his original enlistment was extended for two years from 
August 9, 1954. On the basis of such information it must be con- 
cluded that the enlisted member’s agreement of March 18, 1954, to 
extend his enlistment for two years became effective on August 9, 
1954, and that he is entitled to a reenlistment bonus computed on 
the basis that his minority enlistment had been extended for a period 
of three years. Accordingly, you are authorized to credit him with 
the difference between the amount of reenlistment bonus authorized 
by section 208 of the Career Compensation Act of 1949, as amended, 
to be paid for a first reenlistment for three years and the amount of 
the bonus previously paid to him. 


[B-121553] 


Quarters Allowance — Occupancy of Free Government 
Quarters by Reserve Officers on Active Training Duty 

The place where Reserve officers perform active training duty is their permanent 
station for quarters allowance purposes under regulations issued pursuant to 
section 302 of the Career Compensation Act of 1949 and, therefore, Reserve 
officers without dependents who occupy free Government quarters during active 
duty training periods are not entitled to quarters allowance. 

Assistant Comptroller General Weitzel to Claude E. Hawley, January 
6, 1955: 


Further reference is made to your letter of September 2, 1954, 
requesting review of settlement dated May 22, 1953, disallowing your 
claim in the amount of $51.30 for basic allowance for quarters (with- 
out dependents) for the period from August 3 to 17, 1952, during 
which you were on active duty training as lieutenant colonel, United 
States Army Reserve. That settlement also advised you of a charge 
raised against you in the amount of $45 covering basic allowance 
for quarters (without dependents) for the period from August 19, 
1951, to September 2, 1951, erroneously allowed you by settlement 
No. 2049595, dated July 16, 1952. 

It appears that during each of the two periods mentioned you were, 
pursuant to proper orders, on active duty for training and entitled to 
basic pay as a reserve officer at Fort George G. Meade, Maryland, 
where you resided in bachelor officers’ quarters provided without 
charge by the Government. 

Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
et seq., so far as here material, provides: 


Sec. 302. (a) Exeept as otherwise provided in this section or by any other 
provision of law, members of the uniformed services entitled to receive basic pay 
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shall be entitled to receive a basic allowance for quarters * * * under such 
circumstances as are provided in this section: * * * 

(b) Except as otherwise provided by law, no basic allowance for quarters 
shall accrue to members of the uniformed services assigned to Government quar- 
ters or housing facilities under the jurisdiction of the uniformed services, appro- 
priate to their rank, grade, or rating and adequate for themselves and 
dependents, if with dependents. 


(e) The President may prescribe regulations for the administration of this 
section * * *. 


Pursuant to section 302 (e), the President issued Executive Order 
No. 10204, dated January 15, 1951 (effective February 1, 1951), per- 
tinent parts of which provide as follows: 


1. Definitions, * * * 

(d) The term “permanent station” shall mean the place on shore where a 
member is assigned to duty, * * * under orders * * * which do not in terms 
provide for the termination thereof; and any station on shore * * * where a 
member is assigned and in fact occupies, with his dependents, if any, quarters 
under the jurisdiction of any of the uniformed services shall also be deemed 
during such occupancy to be his permanent station: Provided, That in the case 
of members of the National Guard, the Air National Guard or Reserve com- 
ponents of any of the uniformed services on active duty for training, the place 
where the training duty is being performed shall be deemed to be the permanent 
station of such members for the purposes of these regulations. 


* * * * . 


8. Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges * * * 
(b) at his permanent station by a member without dependents * * * shall be 
deemed to have been assigned to such member as appropriate and adequate 
quarters, and no basic allowance for quarters shall accrue to such member 
under such circumstances unless the occupancy is because of a social visit of a 
temporary nature. 


Paragraph 6c, AR 35-1705, dated June 4, 1951, as changed by 
Changes No. 1, dated July 31, 1951, in force during the period from 
August 19, 1951, to September 2, 1951, provided : 


On active duty for training.—The place where training duty is being per- 
formed by members of the Organized Reserve Corps on active duty for training 
shall be deemed to be the permanent station of such members for the purpose 
of entitlement to basic allowance for quarters. 

(1) Determinations of dependency and entitlement to basic allowance for 
quarters for officers and enlisted members will be effected in the same manner 
as for those of Regular Army members * * *. 


Changes 3, dated January 8, 1952, in force during the period of 
your second claim, modified paragraph 6c, AR 35-1705, to read, in 
pertinent part, as follows: 


The place where training duty is being performed by members of the Organized 
Reserve Corps on active duty for training shall be deemed to be the permanent 
station of such members. However, for the purpose of entitlement to basic allow- 
ance for quarters for members with dependents, the definition of “permanent 
station” means the “home station.” * * * See MS. Comp. Gen., B-103816, 11 
October 1951. 
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As to Regular Army members, paragraph 1b, SR 35-1465-10, dated 
March 13, 1951—in force during both periods of your active duty 
training—provides: 


Unless specifically authorized by law, no basic allowance for quarters shall 
accrue to a member without dependents assigned to Government quarters or 
housing facilities under the jurisdiction of the uniformed services, appropriate 
and adequate to his rank, grade, or rating. Any quarters or housing facilities 
under the jurisdiction of any of the uniformed services in fact occupied without 
payment of rental charges at his permanent station by a member without depend- 
ents shall be deemed to have been assigned to such member as appropriate and 
adequate quarters, and no basic allowance for quarters shall accrue to such mem- 
ber under such circumstances. Any Government quarters occupied will be deemed 
to have been assigned. 


In view of these provisions of the law, Executive order, and regu- 
lations—the duty performed by you being active duty for training— 
the place where your training duty was performed must be considered 
your “permanent station” for quarters allowance purposes and, since 
you were without dependents and actually occupied Government quar- 
ters during the two periods involved, you were not entitled to basic 
allowance for quarters for those periods. 

It follows that the settlement of July 16, 1952, erroneously allowed 
you the sum of $45 for the period from August 19, 1951, to September 
2, 1951, and the action taken in the settlement of May 22, 1953, dis- 
allowing your claim for the period from August 3 to 17, 1952, and 
demanding refund of the prior erroneous payment was correct. 


[B-121878] 


Leaves of Absence—Annual—Travel Time Incident to Home 
Leave of Overseas Employees 


The travel time involved in returning an overseas employee to the United States 
for separation or for transfer to a position in the United States for the con- 
venience of the Government following completion of an agreed period of service 
is not required to be charged against his annual leave by the act of August 31, 
1954, which authorizes payment of expenses for returning employees for leave 
purposes. 

The act of August 31, 1954, which authorizes payment of expenses for returning 
employees to the United States for leave purposes, does not liberalize existing 
leave rights or create new ones and, therefore, an employee who is not eligible 
for travel time without a charge to leave under section 203 (e) of the Annual 
and Sick Leave Act of 1951 must be charged annual leave for travel time from 
his overseas post to his place of actual residence and return. 

An overseas employee who is not eligible for travel time without a charge to 
leave under section 203 (e) of the Annual and Sick Leave Act of 1951 and who re- 
turns to the United States for leave purposes and then travels to a different 
overseas post at the conclusion of such leave period should be charged with 
leave until the date he reports to his new-post, less the constructive direct travel 
time from the old to the new post. F 

The provision in the act of August 31, 1954, which excludes payment of expenses 
for transportation of household effects incident to returning overseas employees 
and their families to place of actual residence in the United States for leave 
purposes, does not preclude the payment by the Government for shipment of 
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an employee’s effects incident to a transfer between overseas stations for the 
convenience of the Government under section 1 of the Administrative Expenses 
Act of 1946, notwithstanding that the employee may be granted home leave 
under the 1954 act before reporting to his new overseas station. 


Assistant Comptroller General Weitzel to the Secretary of Com- 
merce, January 7, 1955: 


Reference is made to your letter of October 25, 1954, presenting 
for decision certain questions stated to have arisen under the act of 
August 31, 1954, Public Law 737, 68 Stat. 1008, quoted in part in 
your letter as follows: 


That expenses of round trip travel of employee and transportation of im- 
mediate family but excluding household effects, from their posts of duty outside 
the continental United States to places of actual residence at time of appoint- 
ment or transfer to such overseas posts of duty, shall be allowed in the case 
of persons who have satisfactorily completed an agreed period of service 
overseas and are returning to their actual place of residence for the purpose 
of taking leave prior to serving another tour of duty at the same or some other 
overseas post, under a new written agreement entered into before departing 
from the overseas post. 


You state that none of the employees involved in the first five 
questions presented are eligible for travel time without charge to 
leave as authorized under certain conditions by section 203 (e) of the 
Annual and Sick Leave Act of 1951, 5 U. S. C. 2062 (e). The reply 
to each of these questions will be predicated upon that basis. 

The questions will be considered in the order presented, except that 
question 3 will be considered after question 5. 


1. If an employee, after having completed an agreed period of service, does 
not agree to serve another tour of duty at the same or another overseas post, 
and is separated, may he be regarded as in a travel status without charge 
to annual leave for the period involved in travel from his overseas post to his 
place of residence? 


Prior to the amendment of section 7 of the Administrative Expenses 
Act of 1946, 60 Stat. 806, 808, 5 U. S. C. 73b-3, by Public Law 737, the 
payment of salary to new appointees from place of actual residence to 
post of duty outside the United States and return was authorized 
in consonance with the recognized concept that where a statute au- 
thorizes travel from place of residence at time of appointment.com- 
pensation is payable—without charge to annual leave—for travel 
time to and from the duty point and from and to the place of resi- 
dence at time of appointment. See 24 Comp. Gen. 391, 394. The 
quoted provision of Public Law 737 requires no modification in such 
concept nor does it affect in any way the pay or duty status of em- 
ployees returning to the United States for separation after comple- 
tion of an agreed term of service overseas. Hence, the necessary 
travel time involved in returning an employee to the United States 
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for separation is not required by the provision to be charged against 
his annual leave. 


2. If an employee serving at an overseas post completes an agreed period 
of service and is returned therefrom for the purpose of reassignment to a posi- 
tion in the United States or in the territory or possession in which he has 
residence, may he be regarded as in a travel status without charge to annual 
leave for the period involved in travel from his overseas post to the place of 
his new assignment? 


An employee effecting a permanent change of station under travel 
orders issued pursuant to section 1 of the Administrative Expenses 
Act of 1946, as amended, 60 Stat. 806, 5 U. S. C. 73b-1, was entitled, 
prior to enactment of Public Law 737, to compensation without charge 
to leave for the time necessarily consumed in traveling from his old 
to new station. No change in such practice is required by Public 
Law 737. Replying to your question specifically, you are advised 
that in the case of a transfer for the convenience of the Government 


the necessary travel time involved need not be charged to annual 
leave of the employee. 


4. Under the above-quoted provision, should an employee be charged annual 
leave during the period required for travel from his overseas post to his place 
of actual residence and for the period involved in returning to the same overseas 
post? 


The statutory provision, above, merely authorizes the payment, 
under the conditions specified, of certain expenses of an employee 
and his family incident to his return to the United States for the 
purpose of taking leave. It does not liberalize existing or create new 
leave rights or benefits in any employee. The travel time properly is 
chargeable to the annual leave of the employee. 


5. If the answer to question No. 4 is in the affirmative, would a different answer 


be required if the employee were returning to a different overseas post after a 
period of leave? 


In this situation the employee should be charged with leave until 
the date of reporting at his new post, but there should be deducted 


from such charge the constructive direct travel time from the old to 
the new post. 


3. If an employee completes an agreed period of service and is returned to his 
place of actual residence for leave without having signed an agreement to serve 
at the same or some other overseas post prior to departure, and if, during the 
leave period, he is offered and accepts a position at an overseas location which 
was not available for offer to him prior to departure from his overseas post, may 
the period of travel involved in travel from the overseas post to his place of 
actual residence be excluded from a charge against annual leave? 


In connection with this question it has been ascertained informally 
from the Department of Commerce that at the time of the employee's 
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departure from the overseas post, it was contemplated that he would 
be transferred to a position in the United States following the expir- 
ation of such leave. The situation presented in this question is not 
deemed to be materially different from that involved in question 5 and 
the employee should be charged leave for the entire period of travel 
from the old post to the actual place of residence in the United States 
and thence to the new overseas post, less constructive travel time from 
the old to the new overseas post. 

Your remaining question is whether there is any reason to consider 
that because of the above-quoted provision of law expenses involved 
in transporting an employee’s household effects between overseas sta- 
tions may not be paid by the Government. The provision in question 
is not viewed as limiting in any way the administrative discretion to 
authorize or approve shipment of an employee’s effects at Government 
expense incident to a transfer between overseas stations for the con- 
venience of the Government pursuant to section 1 of the Administra- 
tive Expenses Act of 1946, notwithstanding such employee may be 
granted home leave prior to reporting to his new station overseas. 


[B-122100] 


Officers and Employees—Acceptance of Annuity From For- 
eign Government—Constitutional Prohibition 


Acceptance of annuity payments made by the German Government to a United 
States employee as damages for injuries inflicted by the Nazi regime while he 
was a former citizen and public official of Germany does not violate Article I, 
Section 9, Clause 8, of the United States Constitution prohibiting the acceptance 
by Government employees of any present, emolument, etc., from a foreign state. 


Assistant Comptroller General Weitzel to the Attorney General, 
January 12, 1955: 


Reference is made to letter of November 10, 1954, file reference 
A8, from the Administrative Assistant Attorney General, requesting 
my advice whether Mr. Richard E. Newkirk, an employee of the 
Office of Alien Property, Department of Justice, who presently is 
carried in a leave-without-pay status, lawfully may be paid the com- 
pensation of his position concurrently with the receipt of certain 
payments—hereinafter described—from the Government of 
Germany. 

The pertinent facts in Mr. Newkirk’s case, as disclosed by the De- 
partment’s letter of November 10, and the supplemental information 
transmitted here informally in connection with the case, are as fol- 
lows: Mr. Newkirk was serving as a judge in the Court of Common 
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Pleas, Kassel, Germany, when he was involuntarily retired from that 
office effective October 1, 1933, by the National-Socialist Government 
for racial reasons. Incident to that retirement he was paid a small 
pension until such time as he emigrated to the United States in 1936. 
In November 1941 by Nazi decree he, together with all Germans of 
Jewish descent who resided abroad, was deprived of his German citi- 
zenship. In that same year Mr. Newkirk became a naturalized citizen 
of the United States. Further, it appears that in 1954 the Govern- 
ment of Germany, acting upon the application of Mr. Newkirk, 
awarded him a lump-sum payment under the “Federal Supplemen- 
tary Law for the Compensation of Victims of National] Socialist 
Persecution” (dated September 18, 1953) and an annuity for life 
under German postwar legislation dated March 18, 1952, entitled 
“Law for the Redress of National Socialist Wrongs inflicted on Mem- 
bers of the Civil Service living Abroad.” 

In the informal supplemental report received from the Department 
of Justice it is stated at length that the laws under which Mr. New- 
kirk received payments from the German Government are laws of 
indemnification to redress wrongs committed by the National-Social- 
ist Government; that both the lump-sum payments and annuity pay- 
ments made pursuant to those laws represent damages for injuries 
inflicted upon certain civil servants because of their political convic- 
tion, race, creed or ideology; that those laws are general in nature 
applying to large classes of individuals, and that the enactment of 
said laws was attributable in a large measure to the militarily en- 
forced policy of the victorious allies, and finally to the Bonn Conven- 
tion, a treaty restoring German sovereignty. It is stated that in 
establishing damages for the tortious acts committed, it was only 
logical for the German legislature to apply the German concept of 
indemnification for wrongs committed with its emphasis upon resti- 
tution in kind and upon payment of annuities in satisfaction of tort 
judgments. The language of the translated German laws transmitted 
here supports the view that the payments involved represent damages 
or reparations for wrongful acts committed under the Nazi regime. 

The sole question involved is whether acceptance of the payments 
so provided by the German laws by Mr. Newkirk, who, it is stated, 
concededly “occupies a position of profit or trust under the United 
States,” constitutes a violation of clause 8, section 9, article 1, of the 
Constitution of the United States, reading in pertinent part as 
follows: 


* * * And no Person holding any Office of Profit or Trust under them (the 
United States), shall, without the Consent of the Congress, accept of any present, 
Emolument, Office, or Title, of any kind whatever, from any King, Prince, or 
foreign State. (Parenthetical portion added.) 
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While the things forbidden in that part of the Constitution just 
quoted are “present, Emolument, Office, or Title, of any kind what- 
ever,” and while the only one here properly in question would appear 
to be “Emolument,” a few comments upon the other forbidden things 
named are not considered amiss so far as they appear to bear some 
relationship to it, however remotely. 

Clearly, there is not involved in the instant case any question of 
acceptance of a “Title * * * from any King, Prince, or foreign 
State,” and no further comment will be made with respect thereto. 

Neither is it considered that Mr. Newkirk holds an “Office” under 
the German Government. He wrongfully was removed from the 
judgeship by the National-Socialist Government; was subsequently 
divested of German citizenship and thereafter became a citizen of the 
United States. It is clear at this point that Mr. Newkirk did not hold 
any office under the German Government. Did then acceptance of 
indemnification payments automatically confer upon Mr. Newkirk an 
office under that Government? In my opinion, it did not. The law 
providing restitution to injured civil service workers of Germany who 
had emigrated to other countries granted them an option either to 
return to Germany and be reinstated in positions corresponding to 
those which they would have attained had their careers not been 
interrupted by the Nazi regime or to receive compensatory money 
damages. Mr. Newkirk, an American citizen, did not wish to resume 
his status in German society and did not wish to have German citizen- 
ship reinstated. In lieu thereof he elected to receive money damages. 
Acceptance of such indemnification from the German Government 
did not obligate him or render him responsible to that Government, 
nor did it vest in the German Government any measure of control or 
supervision over Mr. Newkirk. While for economic or budgetary 
reasons indemnification is being effected by the German Government 
under a deferred payment plan in the form of annuity payments, 
nevertheless such payments are regarded as nothing more than money 
damages for the injuries suffered by Mr. Newkirk at the hands of the 
National-Socialist Government, and acceptance of such payments 
is not regarded by me as acceptance of an office under the German 
Government. 

The principal question which concerns us here is whether such pay- 
ments constitute an “Emolument” as that term is used in the above- 
quoted constitutional provision. The term, “emolument” is defined 
in Black’s Law Dictionary, Third Edition, as “The profit arising from 
office or employment; that which is received as a compensation for 
services, or which is annexed to the possession of an office as salary, 
fees, and perquisites; advantage; gain, public or private. Webster. 
Any perquisite, advantage, profit or gain arising from the possession 
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of an office.” The amounts received by Mr. Newkirk as indemnifica- 
tion are not paid as profit, gain, compensation, perquisite, or advan- 
tage flowing to him as an incident to possession of an office or as com- 
pensation for services rendered. Such payments do not stem directly 
from his prior possession of an office under the German Government 
nor from services rendered the German Government. Rather, such 
amounts represent damages payable as a direct result of a moral and 
legal wrong inflicted upon Mr. Newkirk at the hands of the National- 
Socialist Government. The payments are made to liquidate a recog- 
nized legal liability arising from the tortious acts of the Nazi regime, 
and the fact that such liability is liquidated in installments in the 
form of annuity payments for the convenience of the German Gov- 
ernment or for economic and budgetary reasons does not operate to 
change the basic character of such payments. I conclude, therefore, 
that such payments do not constitute an emolument within the pur- 
view of the constitutional provisions under consideration here. 

Finally, it is my opinion that the payments in question do not con- 
stitute a “present.” The term, “present,” is defined in Black’s Law 
Dictionary, Third Edition, as “A gratuity; anything presented or 
given.” The term, “present,” is generally regarded as synonymous 
with the term, “gift,” and denotes something voluntarily given, free 
from legal compulsion or obligation. The payments made in the 
instant case were made in liquidation of a recognized legal obligation 
and not as gifts. Such payments were in liquidation of the legally 
acknowledged liability of the German Government for the tortious 
acts inflicted upon Mr. Newkirk by the National-Socialist Govern- 
ment. Compare the case of Evans v. Berry, 186 N. E. 203, holding in 
part that assumption of liability by city for tort committed by a police 
officer does not constitute a “gift” or “gratuity” to injured person if 
a legitimate recognition of an equitable claim. In the case of Bow- 
man’s Adm’ns v. Bowman’s Ex’r and Adm’r, 192 8. W. 2d 955, it was 
stated that the term “gift” in its ordinary meaning denotes nothing 
other than “a voluntary and gratuitous giving of something by one 
without compensation to another who takes it without valuable con- 
sideration.” 

For the reasons enumerated above, I do not consider that the accept- 
ance of the payments from the German Government by Mr. Newkirk 
while holding a position in the Office of Alien Property in anywise 
contravenes the letter of the Constitution of the United States. 

As a final point, I deem it appropriate to consider here whether 
acceptance of such payments would contravene the spirit of the con- 
stitutional provision involved. In referring to the evils sought to be 
avoided by such provision, it is stated in 24 Op. A. G. 117 that “It is 
evident from the brief comments on this provision and the established 
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practice in our diplomatic intercourse (2 Story on the Constitution, 
4th Edition, 216, 217; 1 Wharton’s Int. Law Dig., sec. 110, p. 757) 
that its language has been viewed as particularly directed against 
every kind of influence by foreign governments upon officers of the 
United States based on our historic policies as a Nation.” The indem- 
nity payments made to Mr. Newkirk obviously were not intended to 
influence him as an officer of the United States. The laws under which 
such payments are made are general in nature applying to all perse- 
cutees similarly situated regardless of whether they be holders of 
offices under the United States. Moreover, such indemnification was 
not provided voluntarily as an act of grace by the German Govern- 
ment, but rather was required largely as a result of the policy imposed 
by the United States and its allies and finally by the terms of the 
Bonn Convention. Acceptance of a payment required to be made by 
the Germany Government to comply with the terms of such a treaty 
hardly can be said to be a payment designed to influence an officer of 
the United States such as is prohibited by the constitutional provision 
involved. Moreover, under the circumstances, whatever feeling of 
gratitude Mr. Newkirk might have for the payments in question prob- 
ably would flow to the United States. 

In my judgment, acceptance of the payments involved violates 
neither the letter nor the spirit of the constitutional provision and, 
as the matter now stands, would afford no basis for this Office to ques- 
tion otherwise proper payments of compensation to Mr. Newkirk 
under his present employment by your Department. 


[B-121732] 


Quarters Allowance—Dependents—Stepchild 


A child who had been adopted by the wife of an officer prior to their marriage 
and who resided in the officer’s household after the death of the wife may be 
considered dependent “stepchild” so as to entitle the officer to quarters 
allowance. 


Assistant Comptroller General Weitzel to W. Childs, Department of 
the Navy, January 13, 1955: 


By letter dated October 7, 1954, file JAG:II:2: WGA: mk, the 
Judge Advocate General of the Navy forwarded to this Office your 
letter dated August 17, 1954, requesting decision whether Lieutenant 
Commander Flavis A. Wilson, 99498, USN, may be credited with 
basic allowance for quarters on account of a dependent stepchild for 
the period May 18 to July 31, 1954. 

It appears from the officer’s dependency certificate (DD form 137) 
and his undated statement, submitted with your letter, that the child 
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in question, Martha Jeanne Wilson, shortly after her birth in 1936 
was adopted by the officer’s wife prior to her marriage to the officer 
in April 1946; that the wife died on May 17, 1954, and that the de- 
pendency of the child ceased on July 31, 1954, due to employment 
and pending marriage. 

The usual definition of “stepchild” is “a child of one’s wife or 
husband by a former marriage” (Webster’s New International Dic- 
tionary), and there seems to be a dearth of judicial precedents on 
the precise point whether an adopted child of one spouse is the step- 
child of the other spouse. However, it has been held under the pro- 
visions of workmen’s compensation laws granting benefits to a 
stepchild who was a member of an empoyee’s family and dependent 
on him for support that an illegitimate child whose mother married 
the employee was the stepchild of the employee and entitled to the 
payment of benefits upon his death, the employee having supported 
the child as a member of his family. Lunceford v. Fegles Construc- 
tion Co., 185 Minn. 31, 239 N. W. 673; Larsen v. Harris Structural 
Steel Co., 248 N. Y. S. 654. The officer has furnished the certificate 
provided by paragraph 044038-1b(6) (a), Navy Comptroller Manual, 
to be furnished in the case of a stepchild residing in the member’s 
household after the death of the blood parent. However, there has 
not been furnished a certified copy of the decree of adoption evidenc- 
ing the adoption by the officer’s late wife of the child on whose 
account the allowance is claimed. In that connection see paragraph 
044038-1b(5), Navy Comptroller Manual, relative to furnishing a 
copy of the adoption decree in cases where there is claimed basic 
allowance for quarters on account of an adopted child. If there be 
furnished an authenticated copy of the adoption decree showing that 
the child was adopted by the officer’s late wife, thereby establishing 
the legal relationship of parent and child, then payment of basic 
allowance for quarters to the officer on account of a dependent step- 
child for the period involved is authorized, if otherwise correct. 

The original and one copy of the dependency certificate and the 
original of the undated statement are returned. This decision, or a 
copy, together with the copy of the adoption decree should be attached 
to the voucher in the event payment is made. 


[B-111644] 
Contracts—Specifications—Restrictive 


Invitations for bids and specifications which set out the minimum needs of the 
Government in general terms without reference to any patented device, trade 
name, or proprietary article are not restrictive of competition merely because 
they include articles which can be manufactured only under a patented process, 
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Assistant Comptroller General Weitzel to Stern Office Furniture 
Company, January 17, 1955: 


Reference is made to letters dated April 22, May 18 and October 21, 
1954, from your attorney, wherein there is questioned your liability 
to the United States for the excess costs, amounting to $3,344.33, 
incurred in procuring 38 adjustable back lounge chairs from the 
W. D. Campbell Company after your failure to deliver the equipment 
specified under item No. 59 of contract No. GS—O3S-3896, dated 
November 1, 1951. 

You contend, in substance, that the lounge chair described opposite 
the item referred to was proprietary in character, and that it could 
be manufactured only under a patent held by the Barcalo Manu- 
facturing Company, Buffalo, New York. Hence, you claim that your 
failure to perform was attributable to causes allegedly beyond your 
control and without your fault or negligence, or to causes which are 
excusable within the intent and meaning of article 11, General 
Provisions of the contract. 

Further, you assert that one of the parties who assisted in pre- 
paring the drawings for certain of these items of furniture now is 
in the employ of the local distributor of the Barcalo line of products, 
and you therefore imply complicity of such party in a scheme designed 
to restrict competition and to build the specifications around the 
products of that company. 

The record in the case discloses that by invitation No. 8A-99260- 
R-8-20-51, issued July 19, 1951, the General Services Administra- 
tion solicited quotations on 88 different items of quality furniture, 
scheduled for installation in the new United States Court House 
erected at 3rd Street and Constitution Avenue, NW., this city. Among 
the extensive and varied types of furniture described were several 
designs and categories of quality lounge chairs, as described particu- 
larly opposite items Nos. 57 through 88 of the bid schedule. In- 
cluded within this latter category of lounge or easy chairs were those 
with fixed and adjustable backs, rotary and fixed types of chairs, 
some with and without arm rests, some with legs, others without, but 
each article differing according to the particular need sought to be 
served. However, none of the articles of furniture described in the 
bid schedule was identified by the use of any particular trade name, 
that of its manufacturer, or by any other nomenclature. 

Further, the record shows that you bid on 24 different items of 
davenports and lounge chairs, and were awarded 13 different items 
of a contract value of $64,024. Also, the record shows that you de- 
livered only a small proportion of those items awarded you, the total 
value of which amounted to only $7,543.96. Upon your default, the 
delinquent items were procured by the General Services Adminis- 
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tration from another source at a total excess cost to the Government 
of $13,191.58. Against this latter amount, there was offset the amount 
of $7,543.96, less discount of one percent, otherwise due you under 
the instant contract, leaving a net balance of $5,723.06 due the Gov- 
ernment. You primarily seek to avoid liability for the excess costs of 
$3,344.33 incurred in the repurchase of item No. 59 of the contract, 
which called for the delivery of 38 lounge chairs, equipped with an 
adjustable back and seat, as specified, which allegedly can be manu- 
factured only under a patent owned by the Barcalo Manufacturing 
Company. You contend, therefore, that the specifications applicable 
to this item were restrictive of competition, and consequently faulty. 

Concerning this contention, attention is invited to article 7, Special 
Conditions of the contract, which reads, in pertinent part: 

Patents.—The contractor shall hold and save the Government, its officers, 
agents, servants, and employees, harmless from liability of any nature or kind, 
including costs and expenses, for or on account of any patented or invention, 
article, and or appliance manufactured or used in the performance of the 
contract, including their use by the Government. - 

The quoted provision, which was incorporated into the Govern- 
ment’s invitation for bids and made an essential part of the result- 
ing contract, expressly cautioned the bidders that the use of patented 
processes or devices might be necessary in the manufacture of the 
required items of furniture, and also placed upon the contractor 
the responsibility of safeguarding the interests of the United States 
against the unauthorized or illegal use of a patented article. 

It should be pointed out that the Government of the United States 
cannot be limited in its procurement only to those items which are 
not patented, or as to which no patented processes or devices are 
involved in their manufacture. As a matter of fact, if the depart- 
ments or agencies of the Government were to be restricted to the 
purchase of only nonpatented articles, its source of supply of needed 
articles would indeed be limited, especially in the present day or 
modern field of commercial manufacture. 

It long has been recognized by the courts, and this Office as well, 
that invitations and the accompanying specifications should be so 
drawn as to permit the bidders to compete upon a common basis and, 
in this connection, it also has been held that conditions or limitations 
which have no reasonable relation to the actual needs of the Gov- 
ernment, and which are designed to limit bidding to one of several 
sources of supply, are objectionable and might render a contract 
voidable. United States v. Brookridge Farm, Inc., 111F 2d 461; 
32 Comp. Gen. 384. 

Here, the record indicates that the procurement agency adver- 
tised the minimum needs of the Government for court house furni- 
ture and equipment, and described those needs in broad and general 
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terms. Moreover, it will be noted that neither the invitation for bids, 
nor the specifications forming a part thereof, made any mention of 
a trade name or the name of any proprietary article or patented 
device. Included among the items listed for procurement was an 
easy chair (lounge), equipped with an adjustable back and seat, as 
described generally opposite item No. 59, and as shown in detail on 
Government drawing No. 36-31. If the manufacture of this chair, 
or for that matter, any other item of the invitation, required the use 
of a special or patented process, it would seem that you, as an experi- 
enced dealer in office furniture and equipment, should have known or 
ascertained that fact prior to bidding thereon without reservation 
or qualification of any kind. Instead, the record shows that you 
bid on numerous items of the invitation and received awards totaling 
in excess of $64,000, without having filed a protest of any kind, and 
it was only after you had defaulted on all but approximately $7,500 
of the items awarded you that the issue of alleged unfairness or re- 
strictiveness in advertising was raised. In the circumstances, you 
cannot now be heard to complain that the specifications for most of 
the items were drawn around the product of any one manufacturer. 

Nor would the mere fact that one of the Government employees 
who assisted in preparing the drawings has since left the employ of 
the United States and found work with a local distributor for the 
Barcalo lounge chair constitute evidence of favoritism or complicity 
in writing the specifications around the product of that particular 
manufacturer. The employee to whom you refer in your communi- 
cations of May 18 and October 21, 1954, to this Office, was not in the 
employ of the Barcalo Manufacturing Company at the time the draw- 
ings and specifications were written, and in any event, the adjust- 
able lounge chair described under item No. 59 of the bid schedule was 
only one of the numerous items upon which you defaulted. 

Concerning your contentions, generally, there would appear proper 
for application the established legal principle announced by the 
Supreme Court in the case of Carnegie Steel Company v. United 
States, 240 U.S. 156, at page 164: “It would seem that the very essence 
ot the provision of a contract to deliver articles is ability to procure or 
make them.” And, if the manufacture of any of the items awarded 
you actually involved the use of any patented process, under the plain 
terms of article 7 of the contract Special Conditions, that was your 
responsibility. 

Accordingly, it is requested that you make suitable arrangements 
with the Claims Division of this Office to liquidate your established 
indebtedness to the United States without further delay. 
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[B-119641} 


Fees—Patent Obtained by Government Agency for Non- 
governmental Interest 


A Government agency which assumes responsibility for patent fees and charges 
under formal agreement with a nongovernmental interest in exchange for a 
royalty-free license to an invention may pay the costs of processing the patent 
application. 33 Comp. Gen. 559, modified. 


Assistant Comptroller General Weitzel to the Secretary of the Army, 
January 20, 1955: 


Reference is made to letter dated August 6, 1954, from the Acting 
Secretary of the Army, referring to Office decision of May 18, 1954, 
B-119641, 33 Comp. Gen. 559, and requesting further advice as to 
the action to be taken by your Department in the light of additional 
information now of record. 

The decision of May 18 was rendered in response to your inquiry 
as to whether the Patent Office may require agencies of the Federal 
Government to pay the fees and charges incidental to the filing and 
prosecution of a patent application, as prescribed by Rule 21 of the 
Rules of Practice of the United State Patent Office, in cases where 
the Government by formal contract or international agreement has 
assumed responsibility for such costs in exchange for a license. The 
specific case referred to involved an agreement between your Depart- 
ment and the British Joint Services Mission whereby the United 
States Government was granted a nonexclusive, irrevocable, non- 
transferable, royalty-free license to an invention, the consideration 
for such license being the acceptance by the Department of the Army 
of an obligation to file and prosecute the United States Patent appli- 
cation free of cost to the United Kingdom and to assume full respon- 
sibility for payment of all costs associated with such filing and 
presentation. It was held in the decision of May 18 that, under 
Office rulings in 32 Comp. Gen. 392 and 33 Comp. Gen. 27, your De- 
partment was neither authorized nor required to make payment of 
the fees in question. The letter of August 6, 1954, advises that not- 
withstanding the decision of May 18, 1954, the Commissioner of Pat- 
ents has refused to process the patent application until either the $30 
filing fee or an assignment to the Government conveying the entire 
right, title and interest to the invention covered thereby was received 
in the Patent Office, thus creating an impractical situation which 
jeopardizes the interests of both the United States and Great Britain. 

In the course of consideration of the matter the views of the Secre- 
tary of Commerce were requested. In his reply of November 1, 1954, 
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the Secretary sets forth the position of the Patent Office in the matter, 
which position is in part as follows: 


In view of a prior ruling of your Office, (B—111648, July 13, 1953), the Patent 
Office has been accepting, without fee, applications on which the patent is to be 
granted to the government, on the theory that the service is being rendered to 
the government. The case here under consideration is not of that type but is one 
in which the entire interest in the patent to be granted will vest in an individual 
or firm, no government employees being involved, and the government receives 
nothing but an immunity from suit. Until the issuance of a patent, such immu- 
nity exists. After issuance, immunity will depend on a license or other con- 
tractual right. Immunity based on a license is not a right in a patent (Moto 
Meter Company v. National Gauge & Equipment Co., 31 F. 2d 994; Robinson on 
Patents, Section 763, 806). The question presented, therefore, is not whether 
the Patent Office should perform a service for the government without fee, but 
is whether, at the request of any other government agency, it should perform 
services free of charge for individuals who are not government employees. 

Section 41 of Title 35 of the United States Code contains the following pro- 
vision : 

“The Commissioner shall charge the following fees: 1. On filing each application 
for an original patent, except in design cases, $30...” 


The Commissioner is made responsible for the collection of the fee, 
and the language is mandatory. The only exception to the require- 
ment is found in 35 U.S. C. 266, which is as follows: 


The Commissioner may grant, subject to the provisions of this title, to any 
officer, enlisted man, or employee of the Government, except officers and employees 
of the Patent Office, a patent without the payment of fees, when the head of a 
department or agency certifies the invention is used or likely to be used in the 
public interest and the applicant in his application states that the invention 
described therein, if patented, may be manufactured and used by or for the 
Government for governmental purposes without the payment to him of any 
royalty thereon, which stipulation shall be included in the patent. 

It will be noted that the interest of the government in the cases referred to in 
the section just quoted is exactly the same as in the case here under considera- 
tion, namely, a nonexclusive license, and that the patent would be requested by 
some government agency, since the head of an agency or department is required 
to certify to a public interest in the matter. Nevertheless, the statute limits such 
fee-exempt cases to government officers or employees. It does not seem reasonable 
to suppose that Congress would have enacted section 266 and included the express 
limitations therein if it had intended that patents should be issued without fee 
to any individual or firm upon the mere request of any government agency. To 
accept the present application without fee would be, in effect, to delete an express 
limitation from section 266. It does not appear that this particular aspect of the 
case has been presented to or considered by your office. 

Aside from the question of legal interpretation, it is noted that many cases of 
the kind here involved have been presented in which some government agency 
undertakes to obtain a patent for a firm or individual in return for services ren- 
dered by it. It seems improper to place the expense of obtaining the patent in 
such cases on the Patent Office. Where a government agency is merely acting 
as the agent of a private interest in obtaining a patent, there would seem to be 
no proper basis for a waiver of the statutory fee. 


Upon careful reconsideration of the matter in the light of the infor- 
mation and views now presented by the Secretary of Commerce, the 
services rendered in instances similar to that here involved appear to 
be merely those rendered to a nongovernmental interest at the request 
of a Government agency and not services rendered to a Government 
agency. Any service rendered by the Patent Office to any party other 
that an agency of the Federal Government is beyond the scope of 
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Office decisions of March 11 and July 13, 1953, which pertain only to 
services rendered by the Patent Office to other Government agencies. 

Accordingly, since the services to be rendered herein are not those 
rendered by the Patent Office to another Government agency, and as 
the fees to be paid constitute—so far as the Department of the Army 
is concerned—part of the consideration for the license, no objection 
to their payment will be made in this and similar cases. 


[B-120441, B-119861] 


Checks—Foreign Depositaries—Evidence of Payment 


Where payment is made by check on a foreign depositary in a country which 
requires the retention of the checks and the signature of the payee cannot be 
obtained on the original voucher, General Accounting Office will accept as evi- 
dence of payment periodic statements from the foreign depositaries listing the 
checks by number and amount, certified by an officer of the bank and by the 
disbursing officer. B-79744, December 28, 1948, and B-79744, September 27, 1949, 
amplified. 


Comptroller General Campbell to the Secretary of State, January 
21, 1955: 


Reference is made to letter of June 8, 1954, from Edward T. Wailes, 
former Assistant Secretary of State, relative to the evidence required 
in support of payments made by checks drawn on foreign depositaries 
in cases where the depositaries are required by local law to retain the 
paid checks. 

The matter was the subject of decision of December 28, 1948, 
B-79744, to the then Secretary of State, and of General Regulations 
No. 51, Supplement No. 10, dated April 20, 1949, 28 Comp. Gen. 735. 
In the decision of December 28, 1948, it was held that in countries 
where paid checks drawn on foreign depositaries may not be for- 
warded with statements of the paying officer’s accounts, the voucher 
should bear the signature of the payee in acknowledgment of payment, 
in addition to the check number, date of payment, amount and name 
of the depositary involved. General Regulations No. 51, Supplement 
10, prescribed a voucher form (Standard Form No. 1146) for use in 
foreign countries only and paragraph 2 of the regulations provides 
that, in instances where payment is made by check on a depositary 
located in a country the laws of which require the retention of the 
checks, the signature of the payee should be obtained on the original 
voucher or on a memorandum copy thereof. The requirements of the 
decision of December 28, 1948, and of the General Regulations were 
modified by Office decision of September 27, 1949, B-79744, to the 
Secretary of the Treasury, so as to permit, in particular instances, the 
acceptance of a statement from the disbursing officer to the effect that, 
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despite efforts to do so, the signature of the payee could not be ob- 
tained. 

It is suggested in the letter of June 8, that, in order to assist the 
Department in its efforts to curtail the costs of making payment, con- 
sideration be given to a revision of the regulation so as to permit the 
acceptance of a monthly statement from the local depositary which 
would list the checks by number and amount and would bear a certifi- 
cate, over the signature of an officer of the bank as follows: 

I certify that the above is true and correct list of all checks paid by this bank 
and charged to the account shown in the heading hereof during the period cov- 


ered by this statement and that the originals of such checks are on file in this 
bank and are required to be held for years. 





It is also suggested that the disbursing officer might be required to add 
a certificate to the effect that he has reconciled the statement with his 
records and has found it to be in agreement therewith. 

The matter has been the subject of correspondence between this Of- 
fice and the Treasury Department and that Department has stated 
that in any questionable case it will arrange to obtain from the drawee 
bank, in countries where the original paid check may not be returned, 
a photostatic or photographic copy of the check. In view of such 
assurance and in order to relieve departments and agencies of the 
expense and difficulty incident to obtaining receipts from the payees 
acknowledging payment, there is approved the proposal that periodic 
statements listing the paid checks by number and amount be obtained 
from the foreign depositaries, together with a certificate such as is set 
torth above, and that such statement be accepted as evidence of pay- 
ment in lieu of the payees’ signatures. Also, as suggested in the As- 
sistant Secretary’s letter, the disbursing officer should add a certificate 
to the effect that he has reconciled the statement with his records and 
found it to be in agreement therewith. 


[B-122465] 


Contracts—Termination—Reinstatement 


A contract for the procurement of diamond drills negotiated pursuant to special 
authority applicable to purchases by the Foreign Operations Administration and 
subsequently canceled through administrative error may be reinstated upon a 
determination that such action is in the best interests of the Government. 


Assistant Comptroller General Weitzel to the Administrator, General 
Services Administration, January 24, 1955: 


Reference is made to your letter of December 31, 1954, presenting 
the question as to the propriety of reinstating a contract with the Joy 
Manufacturing Company. 
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It is reported that, in response to an invitation requesting bids for 
certain diamond drills and miscellaneous spare parts requisitioned 
by the Foreign Operations Administration for delivery to and use in 
Pakistan, five bids were received at the appointed opening time. The 
bid of Joy Manufacturing Company was the lowest. That bid, how- 
ever, failed to contain certain required information relative to weights 
and measurements of the equipment which was necessary in order to 
determine the cost of transportation. Upon the contracting officer’s 
inquiry as to the reason for the omission, the company advised that 
the information was inadvertently omitted from the bid and the in- 
formation was subsequently furnished in letter dated September 28, 
1954. The bid, after considering the cost of transportation, was the 
lowest net bid. The next-lowest bid, which was submitted by E. J. 
Longyear Company, was not responsive to the invitation in certain 
technical aspects and the remaining three bids were considered to be 
unacceptable because of their substantial increase in net cost to the 
Government. 

The contracting officer believed that the requirement for furnishing 
the information on weights and measurements was a basic condition 
of the invitation and one which could not be waived after the opening 
of the bids under formal advertising procedures. For this reason, 
it was determined that the bid of the Joy Manufacturing Company 
was nonresponsive to the invitation and therefore was unacceptable 
as a bid submitted in response to the formal advertisement. However, 
since the equipment offered by the Joy Manufacturing Company met 
the specification requirements and, on the basis of the information 
subsequently furnished, was the lowest net bid received from any of 
the bidders responding to the invitation, it was determined to disre- 
gard all the bids received under the formal invitation for bids and 
to negotiate a contract with the Joy Manufacturing Company for 
the equipment at the price contained in its original bid, under author- 
ity of the Mutual Security Act of 1954, 68 Stat. 832, section 302 (c) 
(14) of the Federal Property and Administrative Services Act of 
1949, 63 Stat. 394, as amended, and Executive Order No. 10519 of 
March 10, 1954. 

On October 25, 1954, a contract was entered into with the Joy 
Manufacturing Company on a negotiated basis. Thereafter, E. J. 
Longyear Company protested the action taken by the contracting 
officer. As a result of the protest, and because of the relatively small 
difference in the net prices offered by the two companies, the fact that 
the required information relating to weights and measurements had 
been furnished after the opening of the bids, and the fact that the 
Longyear Company was alleged to be a small business concern, it was 
determined to be in the best interests of the Government to cancel the 
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contract awarded to the Joy Manufacturing Company and to solicit 
new offerings from all interested suppliers on a negotiated basis. The 
Joy Manufacturing Company was notified by telegram on November 
17, 1954, that its contract was canceled effective as of November 2, 
1954. 

In response to the new informal solicitation for offers, the E. J. 
Longyear Company offered equipment complying with the specifica- 
tion requirements at a total delivered net price of $33,104.40, which is 
$845.80 less than the net delivered price of the Joy Manufacturing 
Company under the canceled contract. The latter company refused 
to submit a new bid but reaffirmed its original contract price, renewing 
its offer to comply with all terms and conditions of the original con- 
tract. In addition, it vigorously protested the cancellation of the 
contract on the basis that such action was grossly unfair and had 
caused the supplier to incur preliminary manufacturing expenses 
which would have to be charged to the Government as cancellation 
charges. 

It is stated that, upon careful review of all these circumstances, it 
is your opinion that the contract originally entered into with the Joy 
Manufacturing Company was legal and binding upon the parties, that 
an administrative error was made in the cancellation of that contract, 
und that it is believed that the best interests of the Government would 
be served by a reinstatement of that contract. 

While there appears to be no doubt that the statutes and Executive 
order to which you refer constitute sufficient authority to make F. O. A. 
purchases by negotiation rather than by advertising, your letter indi- 
cates that this procurement originally was formally advertised under 
section 303 of the Federal Property and Administrative Services Act 
of 1949, 63 Stat. 395. If that was done, it would be the view of this 
Office that the usual requirements applicable to procurement by ad- 
vertising applied here up to the time all of the bids were rejected as 
specifically authorized by section 303. On the other hand, since you 
state that after the latter action was taken the contract with the Joy 
Manufacturing Company was negotiated pursuant to the special au- 
thority applicable to F. O. A. purchases, the conclusion appears re- 
quired that the resulting agreement constituted a valid and binding 
contract. 

Of course, it also seems apparent that a proper protection of the 
Government’s interests and the interests of the other bidders involved 
should have been considered by your Agency as requiring that the 
contract be negotiated in accordance with the usual procedure in such 
cases, as set forth in section 302 (c) (13) of the Federal Property and 
Administrative Services Act of 1949, 63 Stat. 394, but since that section 
has no application in this particular instance, the apparent failure 
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to comply with its requirements did not preclude the consummation 
of a valid contract. 

You are therefore advised that, if it is determined that the reinstate- 
ment of the contract with the Joy Manufacturing Company is in the 
best interests of the Government, no objection to such action will be 
interposed by this Office, that being a matter primarily for adminis- 
trative decision. Cf. 18 Comp. Gen. 826; 20 Comp. Gen. 358. 


[B-121729] 


Traveling Expenses—Duty En Route to First Duty Station 


A newly appointed employee directed to stop en route to his first official duty 
station for a period of indoctrination and orientation may be paid subsistence 
allowance for the period of such temporary duty and fur additional transporta- 
tion expenses caused by a stopover but not for travel from the temporary duty 
post to his official duty station. 


Assistant Comptroller General Weitzel to J. M. Haynes, Department 
of Commerce, January 25, 1955: 


Reference is made to your letter of October 5, 1954, L10: 42003, 
transmitting a voucher covering the travel claim of Mr. Leo Doyle, 
in the amount of $39.25, and requesting a decision whether the voucher 
may, under the facts and circumstances hereinafter related, be 
certified for payment. 

The claim is based upon a travel authorization dated September 
16, 1954, the purpose of which is stated “To enter upon duties as Ship 
Operations Assistant,” the itinerary being stated as “From New 
Orleans, La. To Galveston, Texas.” The claim primarily is for 
the per diem subsistence allowance provided in the travel order, for 
the period of indoctrination and orientation (September 14 to 17, 
1954) at New Orleans, Louisiana, and travel time (September 19 
to 20, 1954) from that city to Galveston, Texas, Mr. Doyle’s duty 
station. Except for transportation from New Orleans to Houston, 
Texas, procured by a Government transportation request, the entire 
travel incident to the employee’s reporting for duty was at his 
personal expense. 

The administrative statement of the circumstances giving rise to 
the present claim, quoted in your letter of October 5, 1954, is, in 
part, as follows: 


Mr. Doyle’s duty station is Galveston, Texas. He was in New York City 
when approved for appointment to the Galveston position. At the outset 
when it was decided to hire him, the Chief of Ship Operations Branch, Mari- 
time Administration, New Orleans and the Gulf Coast Director agreed that a 
week’s indoctrination and orientation in the District Office in New Orleans 
would be desirable when Mr. Doyle had entered on duty in Galveston. This 
eonclusion was reached as there was no Operating Branch Personnel in Gal- 
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veston from whom this indoctrination and orientation could be obtained. Since 
he was in New York and could pass through New Orleans on his way to Galves- 
ton job, it was decided that a monetary savings would result for the United 
States Government if he reported to New Orleans first, effect his Galveston 
duty station appointment, and start his orientation and resultant per diem 
from entered on duty until arrival in Galveston. This would have the effect 
of causing travel expenses to be incurred for only one way from New Orleans 
to Galveston in lieu of Galveston to New Orleans and return. * * * Mr. Doyle’s 
appointment was effective September 14, 1954. 

The rule is well established that a newly appointed employee must 
at his own expense report to his first official station, and only to the 
extent of additional costs resulting from temporary duty required 
en route is reimbursement proper. The obligation of a newly ap- 
pointed employee to report to his first official duty station at his own 
expense is not affected by the fact that he may receive his appoint- 
ment, as in this case, prior to reporting to his official station, or that 
the temporary duty en route was in the interest of Government econ- 
omy. Thus it was stated in a decision of November 15, 1930, 10 Comp. 
Gen. 222, 224: 

The rule is that upon appointment an employee must pay all of his own ex- 
penses, both subsistence and transportation, in reporting to his first official duty 
station. Where, as here, he is required to perform temporary duty en route, 
he may be reimbursed for the additional subsistence and transportation expenses 
imposed on him by being required to proceed to some point other than his first 
official duty station for such temporary duty, including, if administratively 
authorized, a per diem in lieu of subsistence expenses for the additional travel 
time involved and the temporary duty. He is not relieved, however, of the 
expense that he otherwise would have incurred for transportation and sub- 
sistence in reporting directly to his first duty station, and, consequently, may be 
reimbursed only to the extent that the expenses incurred are in excess of the 
expenses which would have been incurred by the employee in going directly from 
his home to the place finally fixed for his post of duty. 

Applying the rule stated in that part of the decision just quoted to 
the present case, the employee is entitled to the authorized per diem 
subsistence allowance for the period of indoctrination and orientation 
at New Orleans and for such additional transportation expenses, i. e., 
cab fares, etc., as may have been incurred because of the stopover. 
But he is not entitled to travel at Government expense from New 
Orleans to Galveston, Texas, or any part of that distance, and, con- 
sequently, the cost of transportation from New Orleans to Houston, 
procured at Government expense, is chargeable to him. 

The voucher, which is returned herewith, may be certified for pay- 
ment only in accordance with the foregoing holding. 


[B-122238] 


Contracts—Measure of Damages—In Absence of Replace- 
ment Contract 


Where, under a defaulted supply contract containing a clause which provided 
for the recovery of excess costs and that “The rights and remedies of the Gov- 
ernment provided in this clause shall not be exclusive and are in addition to 
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any other rights and remedies provided by law or under this contract,” the 
Government does not contemplate repurchase against the contractor’s account, 
the measure of damages is the difference between contract price and the market 
value at the time of the breach. 


Assistant Comptroller General Weitzel to the Secretary of the Army, 
January 26, 1955: 


Reference is made to 3rd endorsement dated July 20, 1954, from 
the Office of the Chief of Finance, file reference FINEY 167/72787 
and 167/68098 Tesarski Manufacturing Company (In Bankruptcy), 
requesting information as to whether the Government is entitled to 
common law damages under the defaulted contract No. QM 22995 
(O. I. 7754), inasmuch as no repurchase will be made and no excess 
costs will be incurred. 

Section 11 (f) of the General Provisions of the subject contract, 
after providing for the recovery of excess costs, specifically states 
that “The rights and remedies of the Government provided in this 
clause shal] not be exclusive and are in addition to any other rights 
and remedies provided by law or under this contract.” This section 
was made a part of Standard Form 32 subsequent to the passage of 
the Armed Services Procurement Act of 1947, 62 Stat. 21, and the 
Federal Property and Administrative Services Act of 1949, 63 Stat. 
377, and is believed to have been adopted for the purpose of affording 
the Government protection in such instances as this and obviously 
lends itself to such an interpretation. While it does not appear that 
the question has previously been presented to this Office in such a 
way as to call for a formal decision, the rule has been adopted that 
in the statement and settlement of claims the clause quoted will be 
accepted as preserving to the Government the right to damages oc- 
casioned by virtue of a breach of contract in cases where no repur- 
chase will be made, the measure of damages ordinarily to be the 
difference between the contract price and the market value at the 
time of the breach. 


[B-119901] 


Members of Reserve Officers’ Training Corps Injured While 
En Route to Camp 


A member of the Air Force Reserve Officers’ Training Corps who was injured 
and hospitalized while en route to a summer camp for advanced training is 
not entitled to pay at the summer camp rate for the period of hospitalization 
since the act of June 15, 1936, provides for a continuation of pay at the rate 
received by the member at the time of injury. 

The subsistence allowance authorized by section 47¢ of the National Defense Act 
for members of the Reserve Officers’ Training Corps while in advance training 
status may be paid to a member for a period of hospitalization resulting from 
injuries sustained while en route to a summer camp for advance training. 
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A member of the Air Force Reserve Officers’ Training Corps who, as the result 
of injuries sustained while en route from his home to a summer camp for 
advance training, was transferred to a military hospital and subsequently dis- 
charged from the Corps for medical reasons may be paid mileage from his home 
to the place of the accident under sections 47a and 47c of the National Defense 
Act and also mileage from the hospital to his home under the authority of the 
act of June 15, 1936. 

A member of the Air Force Reserve Officers’ Training Corps who was discharged 
for medical reasons prior to completion of his two-year advanced training course 
is not precluded from receiving the subsistence allowance authorized by section 
47c of the National Defense Act to be paid members while attending advanced 
training courses. 


Assistant Comptroller General Weitzel to George M. Wallhauser, Jr., 
January 27, 1955: 


Reference is made to your letter dated September 15, 1953, and 
enclosures, to the Department of the Air Force, Washington, D. C., 
and to your communication of August 9, 1954, to this Office regarding 
your claim for pay and allowances as a member of the Air Force Re- 
serve Officers’ Training Corps for the period from June 21, 1950, to 
April 1951. 

By Special Order No. 3, Department of Air Science and Tactics 
(Detachment No. 18, Headquarters and Headquarters Squadron, 
Ninth Air Force), University of Pennsylvania, dated June 1, 1950, 
you were directed to proceed to the Air Force Reserve Officers’ Train- 
ing Corps Camp, Lowry Air Force Base, Denver, Colorado, reporting 
on June 25, 1950, for the purpose of attending the camp in “Air Comp- 
trollership” for a period not in excess of 42 days and, upon completion, 
to return to your proper address. 

It appears that on June 21, 1950, while en route to camp under your 
orders you were injured, in line of duty and not due to your own mis- 
conduct, in an automobile accident near Bedford, Pennsylvania, and 
that you were hospitalized in a civilian hospital in Bedford. On June 
30, 1950, you were transfered to the Station Hospital, Mitchel Air 
Force Base, New York, and on August 28, 1950, you were discharged 
from the hospital to duty. It further appears that you returned to 
the University of Pennsylvania and continued your training until 
April 1951, when you were discharged from the Air Force Reserve 
Officers’ Training Corps for medical reasons. 

A claim by you for pay at the summer camp rate for the period 
June 21 to August 28, 1950; reimbursement of subsistence charges at 
the Station Hospital, Mitchel Air Force Base; leave rations for a 
20-day period of convalescent leave; and mileage from your home, 
Maplewood, New Jersey, to Bedford, Pennsylvania, and from Mitchel 
Air Force Base to your home, was disallowed by General Accounting 
Office settlement dated November 26, 1951. In your letter of Septem- 
ber 15, 1953, you have amended your claim, it appearing that you now 
contend you are entitled to (1) pay at summer camp (cadet) rate ($75 
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per month) from June 21, 1950, to August 28, 1950, (2) ROTC sub- 
sistence allowance ($30 per month) from September 1, 1950, to April 
30, 1951, and (3) mileage at 5 cents per mile for travel from Maple- 
wood, New Jersey, to Bedford, Pennsylvania, and from Mitchel Air 
Force Base, New York, to Maplewood. 

The act of June 15, 1936, 49 Stat. 1507, as amended by the act of 
June 19, 1948, 62 Stat. 488, provides, in pertinent part, as follows: 


That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or 
from or during their attendance at encampments, maneuvers, or other exercises, 
or at service schools, under the provisions of sections 94, 97, and 99 of the 
National Defense Act of June 3, 1916, as amended; members of the Officers’ 
Reserve Corps and of the Enlisted Reserve Corps of the Army and members of 
the National Guard of the United States who suffer injury or contract disease 
in line of duty while on active duty under proper orders in time of peace * * * 
shall, under such regulations as the President may prescribe, be entitled, at 
Government expense, to such hospitalization, rehospitalization, medical and 
surgical care, in hospital and at their homes, as is necessary for the appro- 
priate treatment of such injury or disease, until the disability resulting from 
such injury or disease cannot be materially improved by further hospitalization 
or treatment, and during the period of such hospitalization or rehospitalization, 
but not for more than an aggregate of six months after the termination of the 
prescribed tour of active duty or training in any case to the pay and allowances, 
whether in money or in kind, that they were entitled to receive at the time such 
injury was suffered or disease contracted, and to the necessary transportation 
incident to such hospitalization and rehospitalization and return to their homes 
when discharged from hospital; and for any period of hospitalization or re- 
hospitalization when they are not entitled to pay and allowances under the pre- 
ceding provision, they shall be entitled to subsistence at Government expense. 
* * * Members of the Reserve Officers’ Training Corps * * * who suffer per- 
sonal injury or contract disease in line of duty while en route to or from and 
during their attendance at camps of instruction, under the provisions of sec- 
tion 47a or 47d of said National Defense Act, as amended, shall, under regula- 
tions prescribed as aforesaid, be entitled to hospitalization, rehospitalization, 
medical and surgical care, in hospital and at their homes, pay and allowances, 
tranportation, and subsistence as in the case of persons hereinbefore 
described. * * * 


Under such provisions, members of the Reserve Officers’ Training 
Corps who suffer injury in line of duty while en route to a camp of 
instruction are entitled (1) to necessary hospitalization and rehospi- 
talization for such injury until the disability resulting from the injury 
cannot be materially improved by further hospitalization or treat- 
ment, (2) during the period of hospitalization but not for more than 
six months after the termination of the prescribed tour of duty, to the 
pay and allowances, whether in money or kind, that they were entitled 
to receive at the time the injury was suffered, (3) to the necessary 
transportation incident to hospitalization or rehospitalization and 
return to their homes when discharged from hospital; and (4) to 
subsistence at Government expense if not entitled to pay and allow- 
ances when hospitalized. 

As to that portion of your claim covering pay during the period of 
your hospitalization, pay at the summer camp (cadet) rate was author- 
ized for members of the Reserve Officers’ Training Corps enrolled in 
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the advanced course, as in your case, only while they were in actual 
attendance at an advanced-course camp. See third proviso of section 
47c, National Defense Act, as amended, 10 U. S. C. 443. Since you 
were not in attendance at the summer camp you did not become entitled 
to pay at the summer camp rate. 30 Comp. Gen. 445. Hence, you did 
not become entitled to a continuation of pay at that rate under the act 
of June 15, 1936, as amended, since such act provides for a continua- 
tion of the pay and allowances the member was “entitled to receive 
at the time * * * injury was suffered or disease contracted.” 

However, the subsistence allowance authorized by section 47c, 10 
U. S. C. 387, for any member of the senior division of the Reserve 
Officers’ Training Corps who has completed two academic years of 
service in that division, has been selected for advanced training, and 
has agreed to continue in the Corps for the remainder of his course at 
the institution, is payable to such a member during the remainder of 
his service in the Corps (not exceeding two years) including periods 
while he is en route to summer camp but excluding periods of actual 
attendance at summer camp. See Army Regulations 35-3520; Chap- 
ter 8, section 2, AFM 45-2. Compare 14 Comp. Gen. 471; 15 Comp. 
Gen. 1003; 30 Comp. Gen. 445. Accordingly, you are entitled to re- 
ceive such subsistence allowance for the period of your hospitalization. 

Transportation incident to your return home when discharged from 
the hospital is specifically authorized by the act of June 15, 1936, as 
amended, and, therefore, you are entitled to reimbursement (subject 
to the usual limitations) of the expense of your travel from Mitchel 
Air Force Base to Maplewood. In view of the small amount involved 
and the current provisions in paragraph 4203-3a, Joint Travel Regu- 
lations (pertaining to members of the uniformed services), for mile- 
age payments (5 cents per mile) in lieu of actual transportation ex- 
penses, you will be allowed 5 cents per mile for your travel from 
Mitchel Air Force Base to Maplewood. Also, since the travel from 
your home to the place where you were injured appears to have been 
travel performed via a direct and usual route to the destination named 
in your orders issued under the authority of sections 47a and 47c of 
the National Defense Act, as amended, it reasonably may be concluded 
that you are entitled, under section 47a, 10 U. S. C. 441, to mileage at 
5 cents per mile for the distance from your home to the place of the 
accident. Compare 7 Comp. Gen. 196. 

Regarding the balance of your amended claim, while you were dis- 
charged from the Air Force Reserve Officers’ Training Corps prior to 
completion of the two-year advanced course, your discharge does not 
appear to have been for a reason which would operate to deprive you 
of the subsistence allowance authorized to be paid while you were 
attending the advanced course. See Chapter 8, section 2, AFM 45-2. 
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Accordingly, it is concluded that you are entitled to such subsistence 
allowance not only for the period from June 21, 1950, to August 28, 
1950, but, also, from the latter date to the date you were so discharged. 

A settlement for the amount due you on the basis of this decision 
will issue in your favor in due course. 


[B-121339] 


Transportation—Delayed Return to United States of Army 
Officer and Dependent—Availability of Government Trans- 
portation 

An Army officer who, with wife, remained overseas following his release from 
active duty until shortly before expiration of the period of entitlement of the 
dependent to transportation at Government expense under section 12 of the 
Pay Readjustment Act of 1942, and who, with wife, returned to the United 
States by commercial air at personal expense is not entitled to reimbursement 
for the portion of the officer’s claim relating to voluntary delayed travel or for 
ocean transportation of wife when suitable Government transportation was 
available. 

Assistant Comptroller General Weitzel to Colonel Maurice M. Class, 
January 31, 1955: 


Reference is made to your letters of September 2 and 17, 1954, in 
effect requesting review of that part of the settlement of August 24, 
1954, which disallowed your claim for reimbursement for travel 
performed by you and your wife from Tokyo, Japan, to Los Angeles, 
California. 

The record shows that by paragraph 25, Special Orders No. 160, 
Headquarters Fourth Replacement Depot, APO 703, dated June 25, 
1947, you were released from active duty overseas; that your wife 
was overseas at that time; that you remained overseas as a civilian 
employee of the Department of the Army until June 28, 1952, follow- 
ing which you entered private employment in Japan; and that you 
and your wife traveled at personal expense during the period April 
14 to 29, 1953, from Tokyo to Los Angeles by commercial air, thence 
to Red Bank, New Jersey, by privately owned automobile. You were 
allowed $371.64, representing mileage for you and reimbursement for 
your wife’s travel from Los Angeles, California, to Red Bank, New 
Jersey. Reimbursement for the ocean travel was denied for the reason 
that Government transportation reportedly was available. 

Since no provision is made for reimbursement to an officer who 
voluntarily performs ocean travel at his own expense, there is no legal 
basis, in any event, for the allowance of the portion of your claim 
relating to your delayed travel. As an officer with a dependent (wife) 
you became entitled upon release from active duty overseas in 1947 
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to Government transportation for your wife to the United States, 
such transportation to be not other than by Government transport, 
if available. Section 12, Pay Readjustment Act of 1942, 56 Stat. 364. 
Such right to transportation accrued and became fixed at the time of 
your release from active duty. Applicable law and regulations con- 
template that an officer shall exercise any right he may have to trans- 
portation of dependents incident to his release from active duty within 
a reasonable time, usually within one year from date of release. Be- 
cause of war conditions, regulations were issued in 1945 extending the 
time within which officers released from active duty might be furnished 
transportation for their dependents to their home to one year after 
termination of the war if later than one year after date of release. 
World War IT was ended officially on April 28, 1952, thus fixing April 
27, 1953, as the terminal date for transportation of dependents of 
officers released from active duty more than a year before. However, 
such extension of time in which to perform travel did not change the 
nature of the authorized transportation. If, at the end of your sojourn 
in Japan as a foreign businessman, your wife’s health had declined 
to a degree which made travel by Government transport impractical, 
neither that fact nor the impending expiration of the period of en- 
titlement to transportation at Government expense increased the 
obligation of the Government in the matter. 

Regular Government water transport service between Japan and 
the west coast of the United States was maintained during the period 
following your separation in Japan as a civilian employee of the 
United States. Also, it is administratively reported that the Military 
Air Transport Service maintained frequent schedules between Japan 
and continental United States for the movement of dependents en- 
titled to transportation at Government expense. It is thus apparent 
that suitable Government transportation in kind could and would have 
been furnished had timely request been made. This being so, it may 
not be concluded that Government transportation was unavailable. 
It follows that there is no legal basis for the allowance of your claim 
for reimbursement for the cost of your dependent’s travel to the United 
States by commercial means. 

Accordingly, the settlement of August 24, 1954, is sustained. 


[B-121997] 


Licenses—Fees—Priority of Application to Penalties 


Payments received by the Federal Power Commission which are insufficient to 
cover both annual license fees and delinquent payment penalties assessed under 
section 17 (b) of the Federal Power Act should be applied first to the penalties 
due and then the remainder, if any, to the annual fees. 
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Assistant Comptroller General Weitzel to the Chairman, Federal 
Power Commission, January 31, 1955: 


Reference is made to your letter of November 3, 1954, requesting 
an opinion as to the proper treatment of partial payments made by 
licensees who are indebted to the United States both for annual 
charges under their licenses and for penalties assessed for delinquency 
in payment of such charges. The specific question presented is 
whether payments which are not sufficient to cover both annual 
charges due and delinquent payment penalties due should be applied 
first to penalties due and the remainder, if any, to annual charges, 
or vice versa. 

Section 17 (b) of the Federal Power Act, 16 U.S. C. 810 (b), under 
which the penalties are assessed, is as follows: 

In case of delinquency on the part of any licensee in the payment of annual 
charges a penalty of 5 per centum of the total amount so delinquent may be 
added to the total charges which shall apply fer the first month or part of 
month so delinquent with an additional penalty of 3 per centum for each sub- 
sequent month until the total of the charges and penalties are paid or until the 
one is canceled and the charges and penalties satisfied in accordance with 

An examination of the legislative history of the Federal Power 
Act of August 26, 1935, 49 Stat. 838, 845, which added section 17 (b) 
to the Federal Water Power Act, has failed to disclose any informa- 
tion bearing directly on the question presented. However, it is indi- 
cated that the sole purpose of providing the penalty was to assist 
the Commission in the collection of annual charges. Thus, on page 
46 of Senate Report No. 621, 74th Congress, dated May 13, 1935, to 
accompany S. 2796, it is stated that “The Commission has had diffi- 
culty in the collection of small sums, and this penalty should be of 
great assistance in securing enforcement.” 

The wording of section 17 (b), which applies a penalty of three 
per centum of the delinquent annual charges for each subsequent 
month “until the total of the charges and penalties are paid, appears 
to require application of partial payments against the penalties 
first. The application of such payments against the delinquent an- 
nual charges first could result in the extinguishing of such charges 
while unpaid penalties were still outstanding, thus presenting a situa- 
tion where section 17 (b) permitted the assessment of additional penal- 
ties for each subsequent month until such penalties were paid but failed 
to provide a basis for such assessment, since the only basis against 
which the additional penalties could be assessed under section 17 
(b)—the delinquent annual charges—had been extinguished. The 
Congress obviously could not have intended such a result. 

Also, it seems apparent that the purpose of the penalty would best 
be achieved by applying partial payments against the penalty first 
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and the balance, if any, against the annual charges. To do otherwise 
could result in a situation where a licensee would have paid all the 
delinquent annual charges and none of the penalties, leaving the 
Commission with no recourse against a refusal to pay the penalties 
other than revoking the license, thus negating the intended coercive 
effect of the penalties. 

Accordingly, it is the opinion of this Office that partial payments 
made by licensees who are indebted to the United States for both 
annual charges under their licenses and for penalties for delinquency 
in payment of such annual charges should be applied first against the 
penalties due and the remainder, if any, against the annual charges. 


[B-122179J 


Claims—Retroactive Modification Orders—Requirement 
for General Accounting Office Settlement 


Claims for payment of travel expenses based on retroactive modification or 
correction of travel orders are considered of doubtful validity and may not be 
paid administratively, but are required to be submitted to the General Accounting 
Office for settlement. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
January 31, 1955: 


Reference is made to letter of November 16, 1954, from the Com- 
manding Officer, U. S. Naval Air Station, Miramar, San Diego, Cali- 
fornia, copy enclosed, requesting authority to discontinue sending cer- 
tain per diem claims to this Office and to pay such claims locally, on the 
basis of information contained in a letter from the Chief of the Bureau 
of Supplies and Accounts to the Commanding Officer, FASRON 110, 
dated October 13, 1954. 

The claims referred to apparently involve a retroactive correction 
of travel orders. While copies of such orders were not enclosed with 
the letter of November 16, it is understood that they are similar to 
those involved in the case of Lieutenant (jg) Leland S. Kollmorgen, 
USN, which was forwarded to this Office for direct settlement as sug- 
gested in Office letter of August 26, 1954, to the Commanding Officer, 
Naval Air Station, Miramar, citing 24 Comp. Gen. 439. 

Orders of August 25, 1953, issued at the U. S. Naval Air Station, 
Pensacola, Florida, directed Lieutenant Kollmorgen to proceed to the 
Naval Air Station, Corpus Christi, Texas, and report to the Chief of 
Naval Air Advanced Training for “temporary duty under instruc- 
tion” in a flying status involving operational and training flights, and 
it was stated that per diem was authorized in accordance with para- 
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graph 4205 of the Joint Travel Regulations. Such orders were 
amended under date of May 24, 1954, to include the following sen- 
tence: “Upon completion of this temporary duty under instruction 
you will be further assigned by the Chief of Naval Air Advanced 
Training.” Temporary duty was performed at Corpus Christi for 
approximately 414 months prior to proceeding to the Naval Air Sta- 
tion at Miramar and reporting for duty pursuant to orders of Decem- 
ber 16, 1953. An explanation was made under date of July 9, 1954, 
that the orders were amended as indicated to supply an erroneous 
omission and that the amendment did not change the original intent. 
The orders, as amended, directed the performance of “temporary 
duty” in language similar to that used in paragraph 3003-2, Joint 
Travel Regulations, where temporary duty is defined as duty at a 
place other than the permanent station, to which a member is ordered 
to temporary duty under orders which provide for a further assign- 
ment to a new permanent station or for'return to the old permanent 
station. Since, however, the original orders on their face prescribed 
temporary duty, with per diem, under conditions contemplating a fur- 
ther assignment upon completion of the period of instruction, the 
amendment is not regarded as making any material change in their 
effect. 

While the letter of October 13, 1954, from the Chief of the Bureau 
of Supplies and Accounts indicates that the instructions contained 
in 24 Comp. Gen. 439, have been superseded and that therefore claims 
for additional payments based on retroactive modification or correc- 
tion of travel orders need not be submitted to this Office for settle- 
ment, no such change in handling those claims has been authorized. 
A claim based on a retroactive change in travel orders is considered 
to be of doubtful validity and the practice of sending them to the 
Claims Division of this Office for direct settlement in accordance 
with 24 Comp. Gen. 439 should be continued. However, if the claims 
before the disbursing officer at the Naval Air Station, Miramar, in- 
volve orders and conditions like those in Lieutenant Kollmorgen’s 
claim, this Office would not object to the payment of such claims 
administratively, if they are otherwise correct. 
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[B-119951] 
Contracts—Cost-Plus—Overhead Expenses 


Overhead expenses which are reimbursable under a cost-plus-a-fixed-fee con- 
tract for the manufacture of airplanes include medical plan expenses, replaced 
assets not capitalized, depreciation, expense of publishing airplane parts catalog, 
and those incident to research, information and press clipping services furnished 
by certain organizations; however, expenses incurred in connection with the 
prosecution of income tax claims against the United States are not reimbursable 
items of expense. 


Under a cost-plus-a-fixed-fee contract for the manufacture of airplanes, dues for 
memberships in regular trade associations, and the American Arbitration Asso- 
ciation, but not dues for membership in chambers of commerce, are reimbursable 
items of overhead expense. 


Corporate expenses which are reimbursable under cost-plus-a-fixed-fee contracts 
as allowable items of overhead include directors’ fees and statutory representa- 
tion expenses ; however, expenses incurred in connection with stockholders’ meet- 
ings, the payment of dividends, the furnishing of circulars to members of the 
New York Stock Exchange, the printing of by-laws and the issuance of security 
or capital stock, expenses which do not relate in any respect to doing business 
with the Government, may not be regarded as reimbursable items of overhead. 


Administrative approval of items of expense for reimbursement under a cost- 
plus-a-fixed-fee contract which does not provide reimbursement for such items 
is not final and conclusive, even in absence of showing of fraud. 


Assistant Comptroller General Weitzel to Lieutenant L. Spratling, 
Department of the Navy, February 1, 1955: 


There has been received by reference from the Office of the Comp- 
troller (file: NCT 1322), your request for a decision relative to the 
propriety of making payment on bureau voucher No. 393, in the 
amount of $177.49, covering a reclaim by Douglas Aircraft Company, 
Inc., for certain portions of overhead expenses for the company’s 
fiscal year 1945, which were allocated to the cost of performing cost- 
plus-a-fixed-fee contract No. NOa (s) 6850, dated June 22, 1945. 

Under the terms of the contract, it was agreed that the contractor 
would manufacture and deliver to the Government certain airplanes, 
design data, drawings, etc., in consideration of payment of the fixed 
fee provided for therein and reimbursement for the cost of the work. 
With respect to reimbursable costs, section 5 (a) of the contract pro- 
vided that the Government would pay to the contractor “the Allowable 
Cost, as defined in paragraph (b).” This paragraph of section 5 pro- 
vided that allowable cost “shall constitute the cost incurred by the 
contractor in the performance of this contract and accepted by the 
Bureau of Supplies and Accounts, Navy Department * * * as 
chargeable in accordance with ‘Explanation of Principles for Deter- 
mination of Costs Under Government Contracts, War Department- 
Navy Department.’” This document provides generally as follows: 


OUTLINE OF THE ITEMS OF COST 


4. The total cost under a contract is the sum of all costs incurred by the 
contractor incident to and necessary for the performance of the contract and 
properly chargeable thereto. * * *. 
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ADMINISTRATION AND DISTRIBUTION EXPENSE 


39. This title comprehends all expenses other than those included under 
“Manufacturing costs” and “Other contract performance costs.” These other 
expenses are incurred in connection with the general administration of the 
contractor's business and the distribution of the contractor's products, a ratable 
part of which, by reference to all the pertinent facts and circumstances, may 
reasonably be held to constitute proper items of cost incident to and necessary 
for the performance of the contract. As to what may constitute a proper ratable 
part, the comments in the ensuing pages should be taken into consideration. 
Administration and general corporate expenses 

40. The expenses here contemplated are those related to the general manage- 
ment of the business and, subject to the limitations elsewhere herein described 
and to the appropriatness of the apportionment used, comprise items of the 
following nature: 

(a) Compensation for personal services, including (1) salaries of corporate 
officers, executives and department heads * * *. 

(b) All ordinary and miscellaneous office and administrative expenses, such 
as stationery and office supplies, postage * * *. [Italics supplied.] 


BASIS OF APPORTIONMENT OF ITEMS OF COST 
Administration and distribution expenses 
66. These expenses should be analyzed in considerable detail in the accounts 
of the contractor so that their nature and purpose may be clearly disclosed. 
Such of the items as can be related directly to a specific contract or Government 
contracts in general, should be correspondingly apportioned. On the other hand, 
those items which clearly do not relate in any respect to doing business with the 


Government (sec inadmissible costs par. 54) should be excluded from 
apportionment to Government contracts. [Italics supplied.] 


The items of reclaim—previously reimbursed to the contractor but 
subsequently refunded as the result of a notice of exception issued by 
the Division of Audits, General Accounting Office—have been identi- 
tied as follows: 


(1) Medical plan expense_-_-_--.--..--_--._----- _. $11. 67 
(2) Replaced assets not capitalized _-_- 
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(4) Parts catalog expense._..................-. . 22.81 
apy Ceeeren ee ne no oe ee 3, 
(6) Corporate expense__-_..--------- anaes 17. 51 
(7) Dues and subscriptions__-_---__---- fd 78. 37 


The first three items enumerated above are similar to items which 
were held to be reimbursable to the contractor in a decision rendered to 
Captain E. F. Sparks, SC, U. S. Navy, B-106305, February 26, 1952, 
which involved a contract containing reimbursement provisions similar 
in material part, to those contained in the present contract. For the 
reasons stated in that decision, such items may be considered reim- 
bursable to the contractor under the contract. 

Although the contractor was not required to furnish spare parts 
under the contract, the Government presumably would have been un- 
willing to procure the airplanes from the contractor if there had been 
any doubt that spare parts therefor would be readily available. 
Hence, Item 4, involving the expense of publishing “Douglas Parts 
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Catalog,” may be considered as proper for reimbursement under the 
contract. 

Relative to Item 5, it has been held in some of the past decisions of 
this Office, including the decision to Captain Sparks, that the services 
ordinarily performed by the directors of a corporation are so indirectly 
associated with the contract work that the expense thereof could not 
properly be regarded as a reimbursable cost under the type of contract 
here involved. However, in Cramp Shipbuilding Company v. United 
States, 122 C. Cls. 72, the Court of Claims held that directors’ fees con- 
stituted an allowable item of cost under the contract there involved, the 
reimbursement provisions of which were similar, insofar as material, to 
those contained in the present contract. It is recognized that a reason- 
able argument can be made in support of the proposition that a con- 
tractor is entitled to be reimbursed for directors’ fees under a contract 
of the type involved. Accordingly, this Office accepts the interpre- 
tation placed upon the contract terms by the Court of Claims to the 
effect that such an item of expense is properly reimbursable under the 
contract. 

Item 6 appears to represent a pro rata part of overhead expense ap- 
plicable to the periods shown, which is set forth in the General Ac- 
counting Office Notice of Exception as follows: 

Period: Dec. 1, 1944 to Aug. 31, 1945: 

2. Corporate Erpense 

i449 O. D. 8S. Printing Co., Printing Tax Appeal Form___ ~~~ $335. 17 
074 Corporate Trust Co.; Statutory Representation; Chase 

National Bank, Dividend Information; Dividend 

Checks; Envelopes for Annual Meeting; New York 

Stock Exchange Circulars to Members; O. D. 8S. Print- 


ing Co., Printing Proxies; Chase National Bank, 
Handling Stockholders’ Lists, Proxies, etc.___ __ 6,946. 04 


6082 Commissioner of Corporations, Filing Fee_........--- 428. 54 
Period: Sept. 1 to Nov. 30, 1945: 
2. Corporate Erpense 
* es 
6074 Corporate Trust Company—Statutory Representation_— 129. 39 
O. D. 8. Printing Company—Printing Bylaws___ _--__ 81. 00 
Chase National Bank—Disbursing Dividend Checks____ 1, 700. 65 


Relative to the items of expense set forth for the first period, the 
expenditure shown under account No. 6049 cannot, in the absence of 
evidence that it was in some way related to the performance of the 
contract, be considered as qualifying for reimbursement thereunder. 
In connection with the item, see paragraph 54 of the “Explanation of 
Principles” which lists, among the items which are not admissible for 
the purpose of computing the costs of performing a Government 
contract, special legal and accounting fees incurred in connection 
with the prosecution of claims of any kind (including income tax 
matters) against the United States. 
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Relative to the expenditures shown in account No. 6074, it is to be 
noted that paragraph 40 of the “Explanation of Principles” explains 
that the administrative and general corporate expenses dealt with 
therein contemplate expenses related to the general management of 
the business, but “subject to the limitations elsewhere herein de- 
scribed.” These limitations are, insofar as material, contained in 
paragraphs 4 and 66, quoted above. 

It is well known that the management of a corporation such as the 
contractor is vested in its board of directors, and not in the body of 
stockholders. See Fletcher Cyclopedia Corporations, Perm. Ed., 
Vol. 5, section 2097. Hence, it is not perceived how the expenses of 
printing proxies, furnishing envelopes for annual meeting, handling 
stockholders lists, proxies, etc., reasonably may be held to have been 
“incident to and necessary for the performance of the contract” within 
the meaning of those terms as used in the contract. This is especially 
true in view of the instructions contained in paragraph 66, which 
require that those items which clearly do not relate in any respect 
to doing business with the Government be excluded from apportion- 
ment to Government contracts. That “general corporate expenses” 
were not intended to be placed in any different category from other 
contract costs with respect to fulfilling these requirements is evident 
from the referred-to qualification contained in paragraph 40. Ac- 
cordingly, such expense may not be considered reimbursable under 
the contract. 

Since any expenses related to the payment of dividends obviously 
cannot be said to have borne any relation to the performance of Gov- 
ernment contracts within the meaning of the contract terms, that part 
of the expense included in account No. 6074 may not be considered an 
allowable cost. The same is true as to the cost of furnishing circulars 
to members of the New York Stock Exchange. Also, in the absence 
of information relative to the purpose of printing the by-laws, there 
is no basis upon which this Office can hold the expense thereof reim- 
bursable. However, any amounts required to be paid by the contractor 
in order to secure the services of a statutory representative may, on a 
pro rata basis, be considered a reimbursable cost. 

In the absence of more details relative to the nature of the item of 
cost shown under account No. 6082, the record may not be said to 
furnish any basis for the conclusion that such item constitutes a 
reimbursable expense. If the expense was incurred in connection 
with security issues, or capital stock issues, reimbursement under the 
contract is expressly prohibited by paragraph 54 (p) of the 
“Explanation of Principles.” 

Item 7 represents a pro rata part of the dues paid for membership in 
the Southern California Aircraft Industry Committee, the United 
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States Chamber of Commerce, the Los Angeles Chamber of Commerce, 
the Los Angeles Junior Chamber of Commerce, the Ocean Park Cham- 
ber of Commerce, the Research Institute of America, the American 
Arbitration Association, and of amounts paid for services, or sub- 
scriptions, to the Wall Street Journal, Standard & Poor’s “Trade and 
Security,” Bureau of National Affairs, Inc., and certain press-clipping 
bureaus. In the reply made to the exceptions taken to reimbursement 
to the contractor for the above items, the Navy Cost Inspector states 
that the memberships in the chambers of commerce were of consider- 
able value to the contractor in obtaining the cooperation of other 
industries in the area; that such organizations aided in the recruitment 
of labor by inducing potential employees to come to the area where 
the work was being performed; and that they encouraged the con- 
struction of adequate housing for the employees. Also, he states that 
membership in the American Arbitration Association was necessi- 
tated by the contractor’s labor agreements, which provided that 
arbitration of differences should be conducted under the rules and by 
arbiters provided by the Association; that the Southern California 
Aircraft Industry Committee is a regular trade association which 
compiles information regarding wages paid to various classifications 
of labor, and attempts to secure uniformity in classifications and 
wages; and that the other “services” furnished technical information 
which was useful to the contractor in the general conduct of its 
business. 

In view of the services performed by the American Arbitration 
Association, and of the fact that the California Aircraft Industry 
Committee is shown to be a regular trade association, a pro rata part 
of the dues for membership therein may be considered as a reim- 
bursable expense under the contract. Also, in view of the determina- 
tion and approval of the Navy Cost Inspector, the expense incident 
to the informational services furnished by the remaining organiza- 
tions, with the exception of the chambers of commerce, may be 
considered as proper for reimbursement. However, with respect to 
the dues paid for membership in the chambers of commerce, paragraph 
54 (d) of the “Explanation of Principles” provides expressly that 
dues and memberships other than in regular trade associations are not 
admissible for the purpose of computing costs under the contract. 
The contractor contends in its letter of October 29, 1953, submitted in 
support of the reclaim, that the term “trade association” is broad 
enough to include chambers of commerce. In support of such con- 
tention, the contractor quotes the definitions for the word “trade” and 
for the word “association” as contained in Webster’s Collegiate Dic- 
tionary, Fifth Edition, published by G & C Merriam Company, 1943. 
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The term “trade association” is defined in Webster's New Interna- 
tional Dictionary, 2d Ed., published by G & C Merriam Company, 1936, 
as “An association of tradesmen, business men, or manufacturers for 
the protection and advancement of their common interests.” The same 
dictionary defines the term “chamber of commerce” as “A board or as- 
sociation to promote the commercial interests of a locality, country, or 


the like. Cf. BOARD OF TRADE.” The latter term is defined 


therein as follows: 


2. In the United States, a body of men organized for the advancement and pro- 
tection of business interests. Cf. CHAMBER OF COMMERCE. 


In a comprehensive treatise and directory entitled “Trade and Pro- 
fessional Associations of the United States,” published by the United 
States Department of Commerce, 1942, chambers of commerce are 
placed in the category of organizations “other than trade associations.” 
The latter term is defined on page 2 of the treatise as follows: 


A Trade Association is a voluntary non-profit organization of business compet- 
itors (usually in one branch of the manufacturing, distributing, or service fields), 
the objective of which is to assist its members and its industry in dealing with 
mutual business problems in several of the following areas: accounting practices, 
business ethics, commercial research, industrial research, standardization, statis- 
tics, trade promotion, and relations with the Government, with labor, and with 
the general public. [Italics supplied.] 


In attempting to point out the difference between trade associations 
and certain other types of voluntary non-profit organizations, the De- 
partment quotes from the treatise “Trade Associations: Their Eco- 


nomic Significance and Legal Status,” published by the National 
Industrial Conference Board, 1929, in material part, as follows: 


* * * One of the distinguishing characteristics of a trade association is to be 
found in the fact that its membership is ordinarily limited to persons or firms 
engaged in a particular trade or industry—to the producers, or distributors, or 
both, of a particular produc* or generic class of products. 

On this basis, such “general business organizations” as the Chamber of Com- 
merce of the United States or the National Association of Manufacturers, or cor- 
responding local organizations, can not be classified as trade associations. * * * 


{Italics supplied.] 

In the Encyclopaedia Britannica (1952), Vol. 22, under the general 
title TRADE ORGANIZATIONS, the distinction between trade 
associations and chambers of commerce is set forth in considerable 
detail, but it seems sufficient for present purposes, as indicating that 
the editors do not consider that chambers of commerce come within 
the category of trade associations, to quote from page 362, where it is 
stated : 


In the United States, where trade associations are greatly developed, the 
central commercial organization, the United States Chamber of Commerce, corre- 
sponds with both the Association of British Chambers of Commerce and the 
Federation of British Industries, since it is a federation not only of local chambers 


aL REE NNET 


TN LT 
PET 


| 
| 








ee hes 


ETE SRE gr 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 363 


ef commerce, but also of other bodies included among which are many national 
trade associations. [Italics supplied. ] 


and from page 365, where it is stated : 


* * * The commercial interests of the United States as a whole are representid 
by the important voluntary organization known as the United States Chamber 
of Commerce which is a federation of local chambers of commerce, boards of 
trade and similar bodies, including a considerable number of national trade 
associations, * * * [Italics supplied.] 

An examination of the foregoing authorities leaves no alternative to 
the conclusion that chambers of commerce may not. be considered as 
trade associations within the generally accepted use of the term. As 
indicated above, and as pointed out in previous decisions of this Office, 
chambers of commerce are organizations formed by merchants, manu- 
facturers and professional people in various enterprises and under- 
takings for the primary purpose of promoting the commercial interests 
of a given locality. On the other hand, a trade association is composed 
of “business competitors,” and its primary purpose is to assist its mem- 
bers in dealing with mutual business problems peculiar to the partic- 
ular industry involved. That the term “trade association” has a 
restricted meaning was recognized by the Appellate Court of Illinois, 
First District, First Division, in Peoples v. Hughes (1938) 16 N. EF. 
2d 922. Inthe course of its opinion, the court stated : 

In general use the words “trade association” cohvey the meaning of an 
association of employers in the same trade. 

In view thereof, dues for membership in chambers of commerce may 
not be regarded as an allowable cost under the contract. 

Under existing law, there is no basis for the genera] contention made 
in the contractor’s letter of October 29, 1953, that administrative 
approval within the Navy Department of items of expense for reim- 
bursement under a contract such as here involved is final in the absence 
of a showing of fraud. See Public Law 356, approved May 11, 1954, 
68 Stat. 81, which is set forth and construed in Wagner Whirler and 
Derrick Corporation v. United States (1954), 128 C. Cls. 382, 385: 
Russell H. Williams, d/b/a Williams Equipment Company, and Reed 
& Martin, Inc. v. United States, No. 50403, decided by the Court of 
Claims on January 11, 1955. 

Accordingly, the voucher, together with supporting papers, is re- 
turned herewith, and you are advised that payment thereon with 
respect to Items Nos. 1 through 5 is authorized, if otherwise correct, 
but that payment with respect to Items Nos. 6 and 7 is not authorized 
except to the extent that the expenditures held to be reimbursable_can 
be segregated on a pro rata basis from those held not to be reimburs- 
able under the contract. 
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[B-120431] 


Contracts—Specifications—Restrictive Conditions 


Bid invitations and specifications for equipment which requires a part having 

a particular functional feature over which substantial differences of opinion 

exist as to its merits should be carefully drawn to reflect the actual needs of the 

See and to advise bidders of the particular functional requirements to 
met. 


Assistant Comptroller General Weitzel to the Administrator, Gen- 
eral Services Administration, February 2, 1955: 

Reference is made to your letter of November 8, 1954, furnishing 
the report requested by this Office with respect to the protest of the 
Ford Motor Company against the award of the contract made under 
item 6 of Invitation for Bids No. 4G-43020-R-5-6-54. 

While in letter of today to the protesting bidder, copy herewith, it 
was held on the basis of the facts reported that the specifications were 
not unduly restrictive, it appears that at the time the invitation for 
bids was issued it had been determined that only the Detroit gear 
automatic transmission would be acceptable. Nevertheless, the speci- 
fications were so drawn that potential bidders were not aware of that 
fact. In a case where, as here, a part having particular functional 
features is determined to be necessary and there is such a variance 
of sound opinion as to the relative merits of the different types of 
the part, the specifications should be so drawn as to advise bidders 
of the particular functional requirements to be met. 

Furthermore, in view of the substantial differences of opinion which 
exist even among experts as to the relative merits of the various types 
of automatic transmissions, the matter of requiring a particular trans- 
mission as best meeting the needs of the Government should be given 
special consideration in all cases to insure that the requirement re- 
tiects the Government’s actual needs and is not due to personal prefer- 
ence, in order to avoid a situation such as was considered in 18 Comp. 
Gen. 284. 


[B-121831] 


Bids—Acceptance or Rejection—Award to Higher Bidder 
Based on Early Delivery 
Low bid which offered an alternate delivery schedule in response to an invitation 


specifying definite delivery dates may not be accepted where other bids meet the 
advertised specifications. 


Assistant Comptroller General Weitzel to The Smead Manufacturing 
Company, February 2, 1955: 


Reference is made to your letter of October 18, 1954, protesting 


the award by the Publications Branch, Adjutant General’s Office, 
Department of the Army, of a contract for furnishing a quantity 
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of “Personnel Records Jacket, United States Army,” DA Form 201, 
at a price higher than that bid by you, under Invitation No. 
AG-—49-037-55-16. 

A report on the matter has been received from the Department of 
the Army, from which it appears that the invitation for bids, issued 
October 1, 1954, for opening on October 12, contained a detailed de- 
livery schedule. While the bid form included a provision for the 
bidders to insert their best possible delivery dates if they were unable 
to quote on the schedule specified, the importance and mandatory 
nature of the delivery dates was emphasized by the statement: “De- 
liveries MUST be made at the destinations in accordance with the 
following schedule.” Three bids were received in the aggregate net 
amounts of $182,877.19, $188,607.67, and $315,663.75. Your bid was 
the lowest in price, but your delivery schedule did not conform with 
the requirements of the invitation whereas both other bids did. 

In preparing specifications, including the stating of delivery dates, 
for procurement of supplies, it is the duty of the procuring officials to 
set forth the actual needs of the Government. In this instance it is 
stated that the delivery dates were fixed on the basis of actual needs 
in connection with a complete revision of the entire personnel reeord 
system of the Army. If no bidder had undertaken to meet the adver- 
tised schedule, it would have been permissible to accept the best avail- 
able substitute, but where any bidder offered to meet the specifications, 
no other bid could properly have been accepted under the invitation. 
Although it would have been proper, if determined to be in the best 
interest of the Government, to reject all bids and either readvertise 
on a different schedule or negotiate a contract on the terms deemed 
most advantageous under the authority of section 2 (c) of the Armed 
Services Procurement Act of 1947, 62 Stat. 21, whether the possible 
financial saving from the latter course would have been sufficiently in 
the interest of the Government to offset the effects of later delivery 
was a question within the proper scope of administrative discretion, 
and the decision to award a contract under the invitation to the lowest 
bidder meeting the requested delivery schedule does not appear to 
have been in any way improper. 

It is noted that by a letter subsequent to the bid opening you offered 
a somewhat better schedule than that specified in your bid, but even 
if this offer had been to meet the schedule included in the invitation 
it would not have been proper to consider it for award under the 
invitation, since material amendment of a bid after opening is never 
permissible. 17 Comp. Gen. 554; 30 id. 179. 

For the reasons stated, your protest must be rejected. However, 
attention is invited to the enclosed copy of letter of today to the 
Secretary of the Army. 
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[B-122042] 
Compensation—Double—Postal Service Employees 


Special delivery messengers paid on per annum basis pursuant to the act of 
July 6, 1945 may be awarded mail-messenger service contracts in excess of the 
$900 per annum limitation in the act of July 3, 1952. 


Substitute postal employees paid on an hourly basis may not be awarded mail- 
messenger service contracts in excess of the $900 per annum limitation in the 
act of July 3, 1952. 


Comptroller General Campbell to the Postmaster General, February 
2, 1955: 


Your letter of November 8, 1954, tile reference 4, requests advice as 
to whether special delivery messengers at first-class post offices may be 
awarded mail-messenger service contracts providing for payment of 
amounts in excess of the $900 per annum limitation fixed by the act 
of July 3, 1952, 66 Stat. 324, 39 U. S. C. 579. Also, a decision is re- 
quested as to whether the limitation applies to substitute employees 
who are paid upon an hourly basis as distinguished from regular 
employees who are paid upon an annual basis. 

The act of July 3, 1952, is as follows: 


* * * That the part of the Act of July 28, 1916, entitled “An Act making ap- 
propriations for the service of the Post Office Department for the fiscal year 
ending June thirtieth, nineteen hundred and seventeen, and for other purposes” 
(ch. 261, 39 Stat. 418), and the part of the Act of June 3, 1924, entitled “An Act 
authorizing the Postmaster General to contract for mail-messenger service” 
(ch. 237, 43 Stat. 356), as codified in section 579, title 39, United States Code, is 
hereby amended to read as follows: 

“In the discretion of the Postmaster General, postmasters, assistant post- 
masters, clerks, and rural carriers at post offices of the third and fourth class 
may enter into contracts for the performance of mail-messenger service, and al- 
lowance may be made therefor from the appropriations for mail-messenger serv- 
ice: Provided, That the Postmaster General shall determine that the performance 
of such contracts will not interfere with the regular duties of such employees or 
with the operations of the postal service. The total amount payable under such 
contract to any postmaster, assistant postmaster, clerk, or rural carrier shall not 
exceed $900 in any one year. Special-delivery messengers at post offices of all 
classes may enter into contracts for mail-messenger service.” 


Prior to the enactment of the act of July 3, 1952, the contracting for 
mail-messenger service was authorized in accordance with the act of 
June 3, 1924, 43 Stat. 356, Public Law 179. That statute which, in 
many respects, is similar to the act of July 3, 1952, is as follows: 


* * * That hereafter postmasters may be designated by the Postmaster General 
as disbursing officers for the payment of mail messengers and others engaged 
under their supervision in transporting the mails: Provided, That in the dis- 
cretion of the Postmaster General, postmasters, assistant postmasters, and clerks 
at post offices of the third class, and postmasters, assistant postmasters, and 
clerks at post offices of the fourth class may enter into contracts for the per- 
formance of mail messenger service, and allowance may be made therefor from 
the appropriations for mail messenger service: Provided further, That the total 
amount payable under such contract to any postmaster, assistant postmaster, 
or clerk shall not exceed $300 in any one year: Provided further, That hereafter 
special delivery messengers at post offices of all classes may enter into contracts 
for mail messenger service, 
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At the time of enactment of the act of June 3, 1924, special delivery 
messengers at all post offices were employed upon a contractual basis, 
and thus did not occupy graded positions in the postal service. How- 
ever, in July 1945 special delivery messengers in first-class post offices 
were placed in graded positions established by section 22 of the act 
of July 6, 1945, 59 Stat. 459, Public Law 134. Thereafter, they were 
paid upon a per annum basis. Before the enactment of Public Law 
134, it had been held in Office decision dated June 24, 1929, 8 Comp. 
Gen. 662, that a special delivery messenger could be awarded a. mail- 
messenger service contract providing for payments in excess of the 
$300 limitation contained in the second proviso of the act of June 3, 
1924. You refer to an opinion of the Solicitor of the Post Office De- 
partment who, while recognizing the matter was not free from doubt, 
concluded that the limitation contained in the act of July 3, 1952, is 
applicable to special delivery messengers, since to hold otherwise would 
grant to special delivery messengers at offices of the first class a 
privilege which is not accorded to any other class of employees. 

The reason for the exemption of special delivery messengers from 
the $900 limitation contained in the act of July 3, 1952, is not disclosed 
in the legislative history of the law. However, in enacting such law, 
the Congress expressly continued in effect the same exemption in favor 
of special delivery messengers which was contained in the act of June 
3, 1924. Moreover, the legislative history of the act of July 3, 1952, 
supports the view that said act was not intended to change the existing 
law concerning special delivery messengers. In Senate Report No. 
1799 on H. R. 7758, which became the act of July 3, 1952, it was 
stated as follows: 


This legislation will change present law (39 U. S. C. 579) as follows: 

1. Increase the present limitation from $300 to $900. 

2. Include rural carriers along with postmasters, assistant postmasters, and 
clerks in office of third and fourth class. 

3. Require that the Postmaster General first make a determination that neither 
the duties of the employee nor the operations of the postal service will be inter- 
fered with by reason of the postal employee entering into such a contract. 

Under existing law special-delivery messengers at all classes of offices can 
enter into contracts for this service. This is not changed by this bill. 


Hence, it is concluded that special delivery messengers are not 
subject to the $900 limitation contained in the act of July 3, 1952. 

Your question as to whether the $900 limitation contained in the 
act of July 3, 1952, applies to substitute employees who may be 
awarded mail-messenger service contracts appears for answering in 
the affirmative. Substitute employees of the postal service generally 
are paid upon a time (hourly) basis for services actually rendered 
rather than upon a per annum basis as in the case of regular employees. 
Hewever, substitute employees freqently are employed upon a full- 
time basis, and in many cases they actually work a greater number of 


hours per year than do regular employees occupying corresponding 
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positions. The mere fact that substitute employees do not receive per 
annum compensation is not viewed as removing them from the limita- 
tion contained in the act. Moreover, while at the time of the enact- 
ment of the act of June 3, 1924, special delivery messengers were 
employed exclusively under contracts, the Congress considered it 
necessary to exclude them specifically from the $300 limitation con- 
tained in the law. ‘The same exclusion is contained in the act of 
July 3, 1952. Therefore, it reasonably may be presumed that, if the 
Congress had intended to exclude substitute employees from the 
limitation as well as special delivery messengers, it would have done so 
by an express provision in the statute. Accordingly, it is concluded 
that substitute employees of the postal service are subject to the $900 
limitation contained in the act of July 3, 1952. 


[B-129315] 
Purchases—Absence of Contract Provisions—Emergencies 


The issuance of a purchase order in response to quotations solicited by telephone 
for the drilling of a well in a drought area and a letter of credit for the purchase 
of cement needed for the well will not be objected to in view of the need for 
providing water to meet emergency conditions and the fact that the quantity of 
cement was not known until depth of well was ascertained. 


Assistant Comptroller General Weitzel to W. F. Brill, Department 
of the Interior, February 2, 1955: 

Reference is made to your letter of December 9, 1954, transmitting 
two invoices and certain papers in connection with the claim of Finis 
Norris, Mount Vernon, Missouri, for payment for certain well casings 
and grouting cement furnished the Southwestern Power Administra- 
tion. 

It is reported in your letter that during the early part of the summer 
of 1954 it became necessary, due to severe drought conditions, to pro- 
ceed immediately to provide a more adequate supply of water at the 
Springfield Substation of the Southwestern Power Administration 
located approximately five miles southwest of Springfield, Missouri. 
At the urgent request of the Chief, System Operations, normal pro- 
curement procedures were dispensed with and quotations were solicited 
by telephone from all known well drillers in the vicinity of Springfield. 
On the basis of the lower of two quotations received, Purchase Order 
No. Ispa 55-3, authorizing the work at specified rates per foot of 
drilling, was issued to Finis Norris with a letter dated July 29, 1954, 
from the contracting officer, wherein it was stated that— 


It is our desire that you secure whatever casing and grouting cement you 
need for our well and have it charged directly to us at this office. You may 
use the carbon copy of this letter as your authority to sign for the required 
purchases. 
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It is further stated that the contracting officer subsequently agreed 
that this letter of credit could apply to Mr. Norris himself as well as 
to his suppliers. It was reported by the contracting officer that bids 
were solicited for drilling the well exclusive of casing and grouting 
materials because it was impracticable to estimate the quantities of 
those materials that would be required before the depth of the well 
was determined. 

In view of the immediacy of the need for providing a water supply 
to meet conditions which reasonably may be regarded as emergent 
and since the quantities of the materials to be required were not known 
until the depth of the well was ascertained, this Office is not required 
to object to the procurement as made in this particular instance. 

Accordingly, the invoices, which are returned herewith, may be 
certified for payment, if otherwise correct. 


[B-119981] 
Pay—Active Duty—Members of the National Guard 


A member of the National Guard who under competent orders reported for active 
military service of the United States at an assigned station where he was on de- 
tached service until discharged because of physical disqualification for Federal 
service is entitled under section 201 (e), Career Compensation Act of 1949, to 
receive active duty pay for the period between date of reporting for active duty 
and date of discharge from service. 29 Comp. Gen. 402, modified. 


Assistant Comptroller General Weitzel to Harry W. Lehman, Feb- 
ruary 3, 1955: 

Reference is made to your letter of April 1, 1954, with enclosures, 
requesting review of settlement dated October 13, 1953, which disal- 
lowed your claim for active duty pay as sergeant, first class, National 
yuard of the United States (South Dakota National Guard) for the 
period from August 22, 1950, to September 1, 1950, inclusive. Your 
claim is based on service at Edgemont, South Dakota, pursuant to the 
provisions of paragraph 18, Special Orders No. 167, issued August 22, 
1950, by Headquarters, Fifth Army, Chicago, Illinois, which, by diree- 
tion of the President under authority of the Selective Service Exten- 
sion Act of 1950 (Public Law 599, 81st Congress), 64 Stat. 318, 
ordered certain officers and enlisted members of the National Guard of 
the United States (including you) with their consent into the active 
military service of the United States to serve for a period of 21 months 
or such other period as might be authorized by law, unless sooner 
relieved. You were ordered to active duty effective August 22, 1950, 
and concurrently were relieved from duty with the South Dakota 
National Guard. 
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Paragraph 2, Special Orders No. 52, dated August 22, 1950, issued 
ly Headquarters, 196th Regimental Combat Team, South Dakota Na- 
tional Guard, Pierre, South Dakota, advanced you from sergeant to 
the grade of sergeant, first class (E-6). Copies of the morning re- 
ports (WD AGO Form 1) in the file disclose that you were on de- 
tached service at your assigned station, Edgemont, South Dakota, 
from August 22, 1950, to September 1, 1950, inclusive, pursuant to the 
orders of August 22,1950. Your assignment on detached service was 
terminated effective September 1, 1950, and you were discharged the 
same day pursuant to paragraph 8, Special Orders No. 1, Headquar- 
ters, 196th Regimental Combat Team, September 1, 1950, which stated 
that you were “discharged from the Military Service of the United 
States not by reason of physical disability but having been found 
physically disqualified for entry into active Federal service.” 

Section 201 (e) of the Career Compensation Act of 1949, 63 Stat. 


>» 


807, 37 U.S. C. 232 (e), provides that : 


All members of the uniformed services when on the active list, when on active 
duty, or when participating in * * * other full-time duty (provided for or 
authorized in the National Defense Act, as amended * * * or in other pro- 
Visions of law * * *) * * * shall be entitled to receive the basic pay of the 
pay grade to which assigned or in which distributed * * * in accordance with 
cumulative years of service. 

It is clear from the facts related that you, a member of the National 
Guard of the United States, were by competent orders issued by di- 
rection of the President ordered into the active military service of 
the United States effective August 22, 1950, and reported for active 
duty on that day. Hence, as a member of the uniformed services on 
active duty, your status during the period August 22, 1950, to Sep- 
tember 1, 1950, inclusive, comes within the scope of the quoted pro- 
visions of section 201 (e) of the 1949 act. It follows that you are 
entitled to receive the basic pay of a sergeant, first class, in accordance 
with the cumulative years of service to your credit for that period. 
See 4 Comp. Gen. 872. To the extent that the decision of April 12, 
1950, 29 Comp. Gen. 402, may be inconsistent with this decision, it no 
longer will be followed. 

A settlement will issue accordingly for the amount of active duty 
pay due you for the period August 22, 1950, to September 1, 1950, 
inclusive. 


[B-122287] 


‘Allowances and Differentials—Territorial Cost-of-Living 
Allowances—Subsistence Per Diems—Concurrent Payments 


Temporary employees who are appointed in Seattle for seasonal itinerant duty 
in Alaska and who are in a continuous travel status may not receive the terri- 
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torial cost-of-living allowance authorized by section 207 of the Independent 
Offices Appropriation Act, 1949, concurrently with per diem allowances in lieu 
of subsistence. 


Comptroller General Campbell to the Secretary of the Interior, 
February 4, 1955: 

Our Division of Audits has drawn our attention to a practice, estab- 
lished by the Fish and Wildlife Service, Department of the Interior, 
of paying territorial cost-of-living allowances concurrently with per 
diem allowances in lieu of subsistence to seasonal employees appointed 
in, and with headquarters at, Seattle, Washington, for itinerant duty 
in Alaska, which practice is of doubtful validity. It is reported to us 
that such practice is authorized by Fish and Wildlife Service Cir- 
cular Letter dated December 23, 1952 (CO-13 RO-28 Revised), which 
is, in part, as follows: 

* * * Effective January 1, 1953, territorial cost-of-living allowance and con- 
current per diem payments may be made only in the following instances: 
+ 7 * e * i * 

2. To temporary employees appointed at Seattle for seasonal and itinerant 
duty in Alaska because a logical territorial headquarters cannot be designated. 
These employees are not considered as detailed to Alaska but rather they are 
appointed for duty in Alaska at indefinite locations and have a status, so far as 
the cost-of-living allowance is concerned, that is comparable to employees whose 


headquarters are designated at a point in Alaska. (See Decisions 23 C. G. 162 
and 342 for a discussion of headquarters for itinerant employees.) 


That Circular Letter was issued for the purpose of revising the 
existing practice of the Fish and Wildlife Service to comply with our 
decision dated September 19, 1952, B-110504, which held, in effect, 
that the payment of a cost-of-living allowance to an employee (on 
detail in a territory) concurrently with his receipt of a per diem allow- 
ance in lieu of subsistence, while away from his official station in the 
United States, is not authorized. Apparently, it was considered by 
the Fish and Wildlife Service that the referred-to decision does not 
preclude the payment of the cost-of-living allowance concurrently 
with a per diem in lieu of subsistence to temporary employees of the 
Fish and Wildlife Service appointed in Seattle for seasonal and itiner- 
ant duty in Alaska. The basis of that interpretation is not readily 
apparent when viewed in the light of the fact that the Circular Letter 
refers to two of our decisions appearing in 23 Comp. Gen. at pages 
162 and 342, which lend no support therefor. Those decisions involve 
questions of headquarters of employees for purposes of travel expenses, 
including per diem in lieu of subsistence, and are in no way applicable 
to an employee’s entitlement to a territorial cost-of-living allowance. 

The statutory authority for the territorial cost-of-living allowance 
is that contained in section 207 of the Independent Offices Appro- 
priation Act of 1949, as amended by section 104 of the Supplemental 
Independent Offices Appropriation Act of 1949, approved June 30, 
1948, 62 Stat. 1205. Under that law and Part II of Executive Order 
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No. 10000, September 16, 1948, promulgated in implementation 
thereof, the territorial cost-of-living allowance is payable, in an 
amount not to exceed 25 percent of basic compensation rates, to certain 
employees stationed in territories where costs of living have been 
determined to be substantially higher than in the District of Columbia. 
The territorial cost-of-living allowance is a means by which employees 
stationed in territories may be granted, in terms of purchasing power, 
substantially the same compensation they would receive if employed 
in the District of Columbia in the same pay grades. It is designed 
to enable an employee to defray otherwise uncompensated higher liv- 
ing costs with which he is confronted by reason of his being stationed 
at a particular territorial post. Unless an employee is, in fact, so 
stationed and otherwise is uncompensated for the excess living costs 
at that post, there would appear to be no legal basis for payment of 
the territorial cost-of-living allowance. 

It is understood that there is no realistic basis upon which any point 
in Alaska properly may be designated as the official station of tem- 
porary employees of the Fish and Wildlife Service appointed for 
seasonal and itinerant duty in that territory, and that, therefore, such 
employees are paid a per diem allowance in lieu of subsistence for the 
entire period of their duty in Alaska. If that be true, it appears that 
the employees in question not only have no officially designated station 
in Alaska but are being compensated in the form of a per diem allow- 
ance in lieu of subsistence for the additional expenses incurred by 
reason of their assignment in that territory. Moreover, from an 
equitable viewpoint, there appears to be no justifiable basis for grant- 
ing this particular class of employees greater benefits than are granted 
to employees permanently stationed in Alaska who are entitled to a 
per diem allowance only while traveling on official business away 
from their permanent stations or to other employees performing 
service in Alaska under temporary duty orders who are entitled to 
no territorial cost-of-living allowance. 

In any event, since neither the law nor the regulations contemplate 
the payment of a cost-of-living allowance under the circumstances 
here involved, it is requested that necessary action be initiated to 
secure the revision of the Circular Letter in question and the discon- 
tinuance of the improper practice. Also, it is requested that we be 
advised when such action shall have been taken. 


[B-122216] 


District of Columbia—Police—Retirement—Unclaimed 
Retirement Payments Accrued Prior to Death of Annuitant 


A retired District of Columbia policeman who refused to accept retirement pay- 
ments, unless the checks were issued in a name he had assumed, continued in a 
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retirement status until time of his death when no action was taken by the Com- 
missioners of the District of Columbia pursuant to 4 D. C. Code 512 to discon- 
tinue his pension benefits, and, therefore, amounts remaining unpaid became 
assets of the decedent’s estate payable to the legal representatives from current 
District of Columbia appropriations available for retirement expenses. 


Assistant Comptroller General Weitzel to A. R. Pilkerton, Govern- 
ment of the District of Columbia, February 7, 1955: 


Reference is made to your letter of November 29, 1954, and en- 
closures, requesting to be advised whether you properly may certify 
for payment the voucher therewith transmitted in favor of Seth M. 
MacDonald and J. Ray Larcombe as co-administrators of the estate of 
William Mason MacDonald, deceased, in the amount of $20,411.91. 
The amount represents pension payments which were not made to the 
decedent under circumstances hereinafter related. Also, in the event 
the answer is in the affirmative, advice is requested as to whether the 
etitire amount of the voucher may be charged to the current appropria- 
tion provided for relief and other allowances as authorized by law for 
policemen and firemen as contained in the District of Columbia Ap- 
propriation Act for the fiscal year 1955, Public Law 468, 83d Congress, 
approved July 1, 1954, 68 Stat. 378. 

It is stated in your letter as follows: 

Under authority of the Policemen and Firemen’s Relief Act of September 1, 
1916, as amended, (Title 4 District of Columbia Code 507) William Mason Mac- 
Donald, an officer of the Police Department, was retired by the Commissioners of 
the District of Columbia effective July 1, 1932, and was granted a monthly pen- 
sion of $127.08. 

Mr. MacDonald received his monthly pension checks of the original amount 
granted and as increased by subsequent legislation until request was made to the 
Disbursing Officer, D. C., under date of April 13, 1946, that his checks be issued 
in the name of Mason Christ, a name he had adopted for reasons personal to him- 
self as stated in the attached copies of his correspondence with that official. 
Under date of June 20, 1946, the Disbursing Officer, D. C., advised Mr. MacDonald 
that he would not be authorized to comply with his request and stated that Mr. 
MacDonald’s name would be temporarily omitted from the pension roll until such 


time as legal authority was furnished which would permit the issuance of pension 
checks in the name he had adopted. 


It is further stated that Mr. MacDonald thereafter asked that the 
payments be suspended until such time as he might request them. 
Since all efforts to persuade him to accept his pension checks failed 
he was dropped from the pension roll effective April 1, 1946, with the 
result that from such time to the date of his death, October 13, 1954, 
pension payments totaling $20,411.91 were not made. 

An examination of the submitted papers indicates that Mr. Mac- 
Donald did not intend to relinquish or abandon his right to the retire- 
ment benefits accruing to him under the provisions of Title 4 District 
of Columbia Code 507, and that his only objection in the matter was 
as to the name to be placed upon his monthly retirement checks. 

The District of Columbia Code is silent as to the disposition to be 
made of retirement benefits which have accrued under the above pro- 
visions of law and remain unpaid at the time of an annuitant’s death. 
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However, having consideration for the fact that the Commissioners 
of the District of Columbia did not exercise the authority vested in 
them by Title 4 District of Columbia Code 512, to discontinue the 
pension benefits, it is concluded that Mr. MacDonald was in a retire- 
ment status at the time of death. Since a benefit payable from the 
policemen and firemen’s relief fund is not considered to be a gratuity 
(see Thompson v. Young, 63 F. Supp. 890), it must be concluded 
further that the amount remaining unpaid to Mr. MacDonald at the 
time of his death constitutes an asset of his estate. Accordingly, 
the voucher, if otherwise correct, may be certified for payment to the 
legal representatives of the estate. 

With respect to your second question, the District of Columbia 
Appropriation Act, 1955, 68 Stat. 378, provides under the caption 
“Compensation and Retirement Fund Expenses” as follows: 

Compensation and retirement fund expenses, including District government 
employees’ compensation ; administrative expenses, workmen’s compensation, to 
be transferred to the Bureau of Employees’ Compensation for administration of 
the law providing compensation for disability or death resulting from injury to 
employees in certain employments in the District of Columbia; financing the 
liability of the government of the District of Columbia to the “Civil service 
retirement and disability fund” and the ‘Teachers’ retirement and annuity 
fund”; and relief and other allowances as authorized by law for policemen and 
firemen ; $10,207,000, of which $2,532,000 shall be placed to the credit of the “Civil 
service retirement and disability fund.” 

In decision of July 29, 1938, A-96417, referred to in your letter, 
there was involved, among other situations, a matter relating to the 
payment of pensions. On the basis that there appeared no statutory 
provisions requiring the ascertainment of the date obligations became 
fixed in order to determine from which fiscal year appropriation the 
claim was payable, it was held that payment could be made from the 
then current appropriation. 

The annual appropriation for similar purposes now is contained in 
the appropriation “Compensation and Retirement Fund Expenses,” 
as shown above. Accordingly, and since what was held in the decision 
cited above is applicable here, the entire amount of pension payments 
to which William Mason MacDonald was entitled at date of death may 
be charged to the current appropriation for such purposes, 

The voucher is returned herewith. 


[B-120797] 


Irrigation and Reclamation Projects—Transfer of Govern- 
ment Constructed Housing Facilities 


Permanent-type housing units built by the Interior Department on land donated 
by the Coachella Valley County Water District to house Federal employees while 
working on a now completed canal irrigation system are not part of the project 
works authorized to be transferred to the District without charge under section 





ww 








eer | NO PRETEEN Se 


Comp Gen. | DECISIONS OF THE COMPTROLLER GENERAL 375 


5 of the act of August 13, 1914, but should be disposed of as surplus property 
under section 203 of the Federal Property and Administrative Services Act of 
1949. 


Comptroller General Campbell to the Secretary of the Interior, 
February 9, 1955: 

Reference is made to letter dated July 22, 1954, from the Administra- 
tive Assistant Secretary, requesting a decision as to whether this Office 
would be required to object to a transfer to the Coachella Valley County 
Water District of the care, operation and maintenance of 25 perma- 
nent-type houses erected by the United States in connection with the 
irrigation works of the Coachella Division, All-American Canal 
System. 

It appears from the letter and other information before this Office 
that the houses were constructed in 1944 at a cost of $218,000. The 
land used was donated to the United States by the District and the 
deeds conveying title contained no reservation or condition here ma- 
terial. The houses were used by personnel of the Bureau of Reclama- 
tion engaged in the construction of both the canal and the distribution 
system. It appears further that construction of the distribution system 
is now completed and that the District will have assumed the care, 
operation, and maintenance of all units of the system and of the greater 
part of the Main Canal in the near future. At such time all, or vir- 
tually all, of the houses will no longer be needed in connection with the 
activities being conducted directly by the United States through its 
employees. 

The District contends that, since the housing project has served its 
purpose and is no longer needed or usable for the purposes for which 
constructed, and since the construction costs were paid for with money 
appropriated by the United States for the All-American Canal project, 
the two parcels of land with the buildings thereon should be recon- 
veyed to the District. However, the Department’s letter states that 
reconveyance of the land or the houses to the District is not contem- 
plated unless such reconveyance should be incident to a sale of the 
property to the District. Also, it is stated that the only type of 
“transfer” with which the Department is concerned is the possible 
transfer of the use and custody of the housing to the District as part 
of the project works, just as most of the distribution works have been 
transferred to it. Further, it is stated that it is the Department’s 
present intention to effect such a transfer unless this Office should 
object because of the provisions of section 203 of the Federal Property 
and Administrative Services Act of 1949, as amended (40 U. S. C. 
484). These provisions of law delegate to the Administrator, General 
Services Administration, supervision and direction over the disposition 
of surplus property subject to certain exceptions therein provided, 
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On October 15, 1934, the United States and the District—acting 
under authority of the Boulder Canyon Project Act (43 U.S. C. 617- 
617t)—entered into the first of two repayment contracts under which 
the United States agreed to construct the Coachella Main Canal as 
well as capacity in the diversion dam (Imperial Dam) and in the 
All-American Canal for the Coachella District. This contract pro- 
vided that the ultimate cost to the Coachella District and the Imperial 
District of Imperial Dam, the All-American Canal and the Coachella 
Main Canal would be $38,500,000. It is stated in the letter of your 
Department that the allocated share of the District of such amount, 
while not finally determined, will exceed $13 million. Under the 
second repayment contract entered into on December 22, 1947, be- 
tween the United States and the District, the United States undertook 
to construct an irrigation distribution system, plus certain flood pro- 
tective works and to make drainage investigations and studies at a 
total cost of $18 million, which amount included a nonreimbursable 
estimated amount of $4,500,000 allocated to protective works for flood 
control. The contract stipulated that the ultimate cost to the District 
for the work to be performed by the United States should in no event 
exceed $13,500,000. 

It is understood from the letter of July 22, 1954, that the Depart- 
ment is of the view that while there is no legal requirement, con- 
tractual or otherwise, requiring transfer of the houses to the District, 
the proposed transfer would be authorized under section 5 of the act 
of August 13, 1914, 43 U.S. C.499. That section provides: 

Whenever any legally organized water-users’ association or irrigation district 
shall so request, the Secretary of Interior is authorized, in his discretion, to 
transfer to such water-users’ association or irrigation district the care, operation, 


and maintenance of all or any part of the project works, subject to such rules 
and regulations as he may prescribe. 


It is stated in the submission that the Department is of the view that 
it is entirely proper to consider the houses as part of the “project 
works,” subject to transfer to the District for care, operation and 
maintenance. Also, it is asserted that in the Department’s view, it 
is entirely within its discretion to determine that the houses should 
be considered as part of the project works and that as such they should 
be transferred to the District for care, operation, and maintenance. 
Notwithstanding such views, the submission indicates that the 
Department is reluctant to exercise such discretion in this instance 
in favor of the District, for the reason that the maximum total repay- 
ment obligation of the District for its share of the cost of the Coachella 
Main Canal, joint works and distribution system, as indicated above, 
is limited to approximately $26,500,000. It is pointed out that, aside 
from the costs allocable to flood control, an excess of nearly $4,200,000 
has been spent for completion of the distribution system which amount 
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the court in the case of United States v. Coachella Valley County 
Water District, 111 F. Supp. 172, held was not reimbursable by the 
District. Consequently, the Department is hesitant to effect the pro- 
posed transfer, particularly when an alternative procedure (disposi- 
tion of the housing as surplus property under the Federal Property 
Act) affords an opportunity for recoupment by the Government of 
an appreciable amount of the excess costs for completion of the dis- 
tribution system. In conclusion, it is stated that while the result to 
be achieved by the transfer of the houses to the District might be de- 
sirable from the standpoint of efficient performance by the District 
of its operating responsibilities, it cannot be said that such transfer 
is essential thereto. 

“Project works” subject to transfer under the 1914 act, quoted above, 
are defined in Bureau Manual, Volume XV, Chapter 6.8.20, as mean- 
ing “the maximum facilities consistent with good operating practices” 
and it is stated that it is desirable that the contract have a provision 
providing for the transfer of such works for operation by water users. 

Article 8 of the original contract provides that the Imperial Dam, 
All-American Canal and the Laguna Dam with certain exceptions not 
here material shall be styled “common works.” The article further 
provides, in substance, that, upon completion of construction of any 
major unit, the Imperial Irrigation District may assume the care, 
operation, and maintenance of said “common-works” or “major units 
thereof” and that thereafter the Coachella District shall bear its 
proportionate cost of the operation and maintenance of such works. 
Article 10 (a) of the supplemental contract provides that the Coachella 
District shall assume the care, operation and maintenance of the 
works therein agreed to be constructed by the United States. An 
examination of the two contracts fails to disclose any language pro- 
viding for or contemplating the construction of the permanent type 
houses either as part of the “common works” specified in the original 
contract or of the agreed construction covered by the supplemental 
contract. 

Assuming that the two contracts were executed in accordance with 
the above provisions in the Bureau Manual, there would appear to 
be considerable doubt as to the propriety of an administrative deter- 
mination at this time that the houses may be regarded as constituting 
a part of the “project works,” required to be constructed under the 
two contracts. Such a determination would seem to be improper, 
particularly in view of the statement in the submission to the effect 
that such transfer cannot be regarded as essential to the efficient 
performance by the District of its operating responsibilities. Fur- 
thermore, it appears from information obtained by auditors of this 
Office during an examination of the correspondence files and related 
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records of the Office of the Regional Director, Region 3, Bureau of 
Reclamation, that heretofore the houses have not been regarded as 
part of the “project works.” On the contrary, such information dis- 
closes that the houses have been considered by the Regional Director 
to be a part of the construction facilities, “in no sense appurtenant or 
otherwise necessary to the operation or maintenance of either the 
Canal or distribution system.” Such examination also disclosed that 
the Regional Director—apparently based on an opinion of the Re- 
gional Counsel—has determined that the disposal of the houses as 
surplus property would be in the best interests of the United States. 

It is thus doubtful whether the housing properly may be considered 
“a project work” which is authorized to be transferred to the District 
under the 1914 act. Accordingly, and considering that the alternate 
method of handling the disposition of the housing appears to be free 
from legal objection and as indicated in the Department’s letter will 
better serve the interests of the United States by enabling it to recoup 
its nonreimbursable costs, this Office would be required to object to 
the proposed transfer of the care, operation and maintenance of the 
25 houses to the District. 





[B-122566] 


Quarters—Allowance—Dependents—Substitution of Al- 
lowance on Behalf of Adopted Minor Children in Lieu of 
Lawful Wife 

Increased quarters allowance improperly paid to Navy officer on account of de- 
pendent wife following final divorce decree may be retained by officer on account 
of dependents—adopted minor children—who are in fact dependent upon him for 


maintenance and support within the meaning of section 102 (g) of the Career 
Compensation Act of 1949. 


Assistant Comptroller General Weitzel to Lieutenant Commander 
W. M. Martin, Department of the Navy, February 14, 1955: 

Your letter of December 7, 1954, requests an advance decision 
whether Chief Ship's Clerk Clinton A. McCain, 342660, USN, may 
retain the amount of the increased basic allowance for quarters on 
behalf of adopted children, in lieu of a lawful wife, credited during 
the period September 15, 1953, to September 17, 1954, and whether 
he may be credited with an increased basic allowance for quarters 
on account of adopted children on and after September 18, 1954. 
Also, there have been received your letter of January 19, 1955, with 
enclosures, and the officer’s explanatory letter of January 18, 1955. 

Among the papers submitted is a photostatic copy of an Order of 
Adoption, dated June 8, 1950, in the Circuit Court of the County of 
Arlington, Commonwealth of Virginia, in the matter of the adoption 
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of male twins (names changed by the order to Ronald Lee McCain 
and Donald Lyle McCain) by Clinton Arthur McCain and Mary 
Rosetta Long McCain, his wife. There was also submitted a photo- 
static copy of a Final Decree of Divorce entered in the same court on 
September 15, 1953, in the case of Afary Long McCain, Complainant v. 
Clinton Arthur McCain, Defendant, merging a limited Decree of 
Divorce, previously awarded to the complainant, into a Final Decree 
of Divorce. There is also a photostatic copy of a property settle- 
ment agreement executed by the parties on April 2, 1952, which was 
reaffirmed and ratified in the Final Decree of Divorce. 

The property settlement agreement provided that Mary Long Mc- 
Cain would have the complete custody and control of the children, 
and that beginning April 15, 1952, Clinton Arthur McCain would pay 
her $150 a month, for the maintenance and support of the children 
until they become of age, or are self-supporting, plus $100 a month 
for her individual support, for a period of two years, or until the 
sum of $2,400 has been paid. 

Commencing with the month of January 1953, the officer had in 
effect an allotment of his pay in the amount of $250 a month for the 
maintenance and support of the children and the individual support 
of his former wife. This allotment was terminated after the October 
1954 payment and a new allotment in the amount of $150 a month, 
beginning with the month of February 1955, has been registered for 
the maintenance and support of the children. 

The officer explains that from the date of the separation agreement 
until the registration of the $250 allotment he contributed $150 a 
month by cash or money order for the maintenance and support of the 
children. He asserts that efforts to obtain from his former wife the 
prescribed affidavit, as to the custody and income of the children and 
the amount of his contributions to their maintenance and support, have 
been unsuccessful. He further explains that the $250 allotment was 
terminated after the October 1954 payment in order to recover the 
sum of $600 paid to his former wife for her individual support in ex- 
cess of the amount he was required to pay by the terms of the property 
settlement agreement. The officer’s dependency certificate (DD Form 
137) relates that the children were born on July 29, 1948, that they 
reside with their adopted mother, and that they are not possessed of 
any other property or income adequate for their support and education. 

The officer’s marriage having been finally dissolved on September 
15, 1953, he was not entitled after that date to an increased basic al- 
lowance for quarters on account of a “lawful wife.” No reason is 
perceived, however, why payment of the same allowance for quarters, 
if otherwise correct, could not have been made to him as for an officer 
with dependents (adopted minor children) for the period commencing 
September 15, 1953. See, generally, 23 Comp. Gen. 404; 29 id. 435. 
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On the evidence submitted, the officer will be considered to have had 
dependents (adopted minor children) within the meaning of section 
102 (g) of the Career Compensation Act of 1949, 63 Stat. 804, during 
the period September 15, 1953, to September 17, 1954, and on Septem- 
ber 18, 1954. Accordingly, the officer is entitled, on account of the 
adopted children, to retain the increased basic allowance for quarters 
improperly paid to him on account of a “lawful wife” for the period 
September 15, 1953, to September 17, 1954, and payment to him of an 
increased basic allowance for quarters as for an officer with depend- 
ents (adopted minor children) is authorized, beginning September 
18, 1954, for such time as he has in effect an allotment of his pay for 
the maintenance and support of the children and there is no material 
change in their dependency status. 

The officer’s dependency certificate (DD Form 137) is returned, the 
other papers being retained in this Office. This decision, or a copy, 
should be included in the account where credit for payment under the 
decision is first claimed as an officer with dependent children. 


[B-122529] 


Compensation—Rates—Retroactive—Correction of Ad- 
ministrative Error—Foreign Service Officer 


Where, incident to the appointment of a former Foreign Service officer to a 
position under the Classification Act of 1949, an administrative error was made 
in fixing his salary at the minimum instead of at the highest rate he had 
previously earned, contrary to the policy of appointing former Federal employees 
at the highest salary rate previously attained, retroactive salary adjustment 
may be made. 


Assistant Comptroller General Weitzel to George T. Hamner, De- 
partment of Agriculture, February 15, 1955: 


Your letter of January 6, 1955, requests our decision whether you 
may certify for payment the supplemental payroll voucher therewith 
transmitted proposing payment to Fred S. Perkerson of additional 
compensation to cover a retroactive adjustment in his compensation 
from the minimum rate of GS-13, namely, $8,360, as fixed in his ap- 
pointment, to the maximum rate in that grade, namely, $9,360. 

The facts are stated in your letter, as follows: 


Dr. Perkerson was appointed to the position of Chemist, GS-13, at the South- 
ern Utilization Research Branch, Agricultural Research Service, United States 
Department of Agriculture, New Orleans, Louisiana, at $8,360 per annum on 
April 12, 1954. Due to the fact that his official personnel folder was ot re- 
ceived until after he reported for duty, the question of whether or not he should 
have been appointed at a salary higher than the minimum of grade GS-13 was 
inadvertently overlooked. It is the policy of the Department of Agriculture and 
has been the policy and practice of the Southern Utilization Research Branch, 
Agricultural Research Service, when filling jobs by reappointment of former 
Federal employees, to appoint them at the highest salary previously attained in 
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Federal service, provided such salary rate is not in excess of the maximum of 
the grade to which reappointed. If it had been known that Dr. Perkerson, due 
to his previous service, could have legally been paid at the top of grade GS-13, 
he would have been appointed on April 12, 1954, at the salary of $9,360 per 
annum. It is therefore considered by this office that his appointment at $8,360 
was an administrative error. 


Your doubt appears to concern (1) the effect that section 202 of the 
Classification Act of 1949, 63 Stat. 954, has upon the wording of De- 
partment of Agriculture regulation, Title 8, paragraph 148 (a) ; and 
(2) the fact that the previous highest salary rate is shown by the 
schedule enclosed by you to have been earned by Mr. Perkerson under 
an appointment in the Foreign Service of the United States. 

The Department of Agriculture regulation, Title 8, paragraph 148 
(a), provides as follows: 

148. SALARY RATE ON TRANSFER, REEMPLOYMENT, PROMOTION, OR 
OTHER CHANGE. a. General Rule. Persounel actions to transfer, reemploy, 
reassign, promote, repromote, or demote an employee, dependent on his previous 
service, need not be made at the minimum rate of the grade. Subject to the 
mandatory requirements of subparagraphs d and e, below, the employee may be 
paid at any scheduled rate of the grade to which changed that does not exceed his 
highest previous rate. This rule applies only when the prior position was in a 
department as defined in section 201 (a) of the Classification Act of 1949, or in a 


mized ownership corporation, irrespective of whether or not such position was 
subject to the pay schedules of the Classification Act. * * * [Italics supplied.] 


Section 201 (a) of the Classification Act of 1949, 63 Stat. 954, re- 
ferred to in the above-quoted regulation, provides— 

For the purposes of this Act, the term “department” includes (1) the executive 
departments, (2) the independent establishments and agencies in the executive 
branch, including corporations wholly owned by the United States, (3) the Ad- 
ministrative Office of the United States Courts, (4) the Library of Congress, (5) 
the Botanic Garden, (6) the Government Printing Office, (7) the General Ac- 
counting Office, (8) the Office of the Architect of the Capitol, and (9) the munici- 
pal government of the District of Columbia. 

While section 202 of the Classification Act of 1949 excludes from 
the provisions of the Classification Act certain classes of employees, 
including employees of the Foreign Service of the United States, such 
exclusion has no bearing whatever upon the effect of the above-quoted 
departmental regulation. That regulation is confined by its term to 
the definition of the term “department” contained in section 201 (a) of 
the Classification Act of 1949. It may be stated that language simi- 
lar to that contained in the referred-to regulation is found in Civil 
Service Regulation 25.102 (j). The latter regulation defines the high- 
est previous salary rate, but that definition has never been construed as 
excluding the salary rates attained in the Foreign Service. 

In 31 Comp. Gen. 15, it was held, quoting from the syllabus: 

There is no vested right in an employee upon reemployment to receive the 
highest salary rate previously paid to him, and therefore the correction of an 
administrative error made in fixing the salary of an employee upon reemploy- 
ment at a lower rate than the highest salary rate previously held by such em- 
ployee can be accomplished only by administrative action and upon showing that 


an administrative error was in fact made in fixing the original salary rate upon 
reemployment. 
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In light of the reported administrative policy, and of the determina- 
tion of error in not carrying out said policy in the case here submitted, 
and in line with the above referred-to decision, we would not interpose 
any legal objection to effecting the proposed retroactive adjustment of 
compensation in this case to the maximum rate of the grade. 

Accordingly, the voucher, which is returned herewith, may be cer- 
tified for payment in the absence of other objection. 32 Comp. 
Gen, 211. 


(B-122555 


Officers and Employees—Unjustified Suspension or Re- 
moval—Compensation and Outside Earnings Deduction 


Employee who was suspended under act of August 26, 1950, is entitled upon 
reinstatement to compensation computed at the rate he was receiving on the 
date of suspension, and any night differential, holiday and overtime pay which 


he would have earned during the period of suspension, less his interim net 
earnings. 


An employee who was suspended under the act of August 26, 1950, and subse- 
quently reinstated is entitled, in determination of his interim net earnings for 
purposes of computing back pay, to deduct ordinary and necessary business 
expenses incident to his gross interim earnings, but not legal expenses incurred 
in defending against the suspension, or interest on money borrowed, unless 
the money was used in the business from which the earnings were reported. 


Assistant Comptroller General Weitzel to Samuel Smith, Depart- 
ment of Commerce, February 15, 1955: 


Reference is made to your letter of January 4, 1955, file RO1-3.2, re- 
questing a decision as to the proper computation of the amount due 
an employee for the period of his suspension from the Weather 
Bureau, Department of Commerce, from June 24, 1954, to November 
18, 1954, under the circumstances related below. 

Informal information received from the Fiscal Section of the 
Weather Bureau is to the effect that the employee was suspended under 
the provisions of the act of August 26, 1950, 64 Stat. 476, which covers 
summary suspensions from the service and removals in the interest 
of national security. That act provides in pertinent part as follows: 

* * * Provided further, That any person whose employment is so suspended 
or terminated under the authority of this Act may, in the discretion of the agency 
head concerned, be reinstated or restored to duty, and if so reinstated or restored 
shall be allowed compensation for all or any part of the period of such suspen- 
sion or termination in an amount not to exceed the difference between the amount 
such person would normally have earned during the period of such suspension 
or termination, at the rate he was receiving on the date of suspension or 
termination, as appropriate, and the interim net earnings of such person * * *, 

The employee’s assignment required the performance of duties on 
board a United States Coast Guard vessel. He was suspended on 
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June 24, 1954, and restored to duty on November 18, 1954. It is 
reported that during the period of suspension he would have earned 
a base salary of $2,058.10 and that had he performed duty on the 
three patrols he missed while suspended he would have earned a 
constructive premium pay of $131.91 night differential, $54.72 holi- 
day, and $905.64 overtime. A statement of the employee’s income 
and expenses from other employment during the period of his sus- 
pension shows the following: gross income $680.95, business expenses 
$371.41, legal expenses (non-business deductions) $785, and interest 
on money borrowed $24. 

It is clear from the quoted provision of the act that the employee’s 
compensation for the period of his suspension should be computed 
at the rate he was receiving on the date he was suspended. It should 
also include the night differential, holiday, and overtime pay which 
it administratively is determined that he would normally have earned 
during the period of his suspension—ess his interim net earnings. 

With respect to the amounts claimed by the employee as represent- 
ing proper deductions in arriving at his interim net earnings, it may 
be stated that obviously the Congress intended, in using the term “net 
earnings,” to allow some deductions from total interim earnings. 
There is nothing in the act, and neither has there been found any- 
thing in its legislative history, to identify these deductions. It 
appears reasonable, however, in the absence of statutory identifica- 
tion, to allow as deductions the ordinary and necessary business ex- 
penses incurred in connection with the gross amount reported by the 
employee as earnings during the period of his suspension. The 
amount listed by the claimant as legal expenses is shown as “Non- 
business deductions.” It appears from the enclosures with your letter 
that these are legal expenses incurred by him in defending against his 
suspension. Accordingly, they may not be allowed as a deduction 
from his interim earnings. The amount of $371.41, shown in a lump 
sum as business expenses, must be itemized before a determination 
may be made as to whether all items included in that sum may be 
allowed as ordinary and necessary business expenses in connection 
with his interim earnings. The interest on money borrowed may 
not be allowed as a deduction from the interim earnings unless the 
borrowed money was used in connection with the business from which 
the earnings were reported. Your question is answered accordingly. 

The enclosures transmitted with your letter are returned. 
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[B-122346] 


Officers and Employees—Discharges and Dismissals—Com- 
pensation Outside Earnings Deductions 

Money paid to employee for scientific article prepared by him during period of 
erroneous removal from office is not income from “other employment” required 


by section 6 (b) of the act of August 24, 1912, as amended, to be deducted from 
the compensation due employee for the period of the unjustified removal. 


Assistant Comptroller General Weitzel to Lieutenant E. E. McGuire, 
February 16, 1955: 

Reference is made to your letter of December 16, 1954, Code 620: evt 
Dis. Ser. 41-55, submitting a payroll voucher in favor of Mr. Louis A. 
Post for $1,688.22, representing a proposed payment of compensation 
under the act of June 10, 1948, Public Law 623, 62 Stat. 354, 5 U.S. C. 
652, for the period of his removal from service as an employee of the 
Department of the Navy. You request a decision “concerning the 
validity and correctness” of the proposed payment. 

The employee was separated at close of business on July 23, 1954, 
and pursuant to the decision of the Secretary of the Navy, he was 
restored to duty effective December 6, 1954. 

Section 6 (b) of the act of August 24, 1912, as amended by the act 
of June 10, 1948, 5 U. S. C. 652 (b), provides that any person in the 
classified civil service, who is reinstated or restored to duty—after a 
period of removal or suspension without pay under subsection (a)— 
upon the ground that his removal or suspension was unjustified or 
unwarranted, shall be paid compensation for such period at the rate 
received on the date he was removed or suspended, “less any amounts 
earned by him through other employment during such period, and 
shall for all purposes except the accumulation of leave be deemed to 
have rendered service during such period.” 

Among the papers accompanying the voucher is an affidavit by the 
employee to the effect that he received no compensation or earnings 
during the period of his removal other than $35 paid him by Science 
Digest for publication of an article prepared by him and which 
normally would have been prepared during off-duty hours had he 
been employed at the Hydrographic Office during the period of sus- 
pension. Your doubt in this matter appears to be whether that 
amount should be deducted from the compensation found due for the 
period of the unjustified removal. 

It appears that your administrative office regards such income as 
not “an earning resulting directly from his separation,” and it is pro- 
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posed not to deduct the amount thereof from the amount of compen- 
sation found due under the cited act. In that respect the act requires 
the deduction of “any amounts earned by him through other employ- 
ment.” Such provision is viewed by us as referring to income from 
employment obtained to take the place of that he had prior to his 
suspension or removal; the nature of the services rendered for the 
amount of $35 does not appear to have been “other employment” as 
contemplated in the act. See 32 Comp. Gen. 408; Jackson v. United 
States, 121 C. Cls. 405. 

Accordingly, the exclusion of the amount of $35, in computing the 
deductions to be made from compensation payable under the act of 
1948, appears proper; hence, the voucher, which is returned herewith, 
may be processed for payment if otherwise correct. 


[B-121741] 


Disability or Death Compensation—Basis on Which Com- 
puted—Differential Paid Panama Canal Employees 

The additional compensation generally called a differential which is authorized 
Canal Zone employees under section 81, title 2 of the Canal Zone Code is addi- 
tional pay within the meaning of section 12 of the Federal Employees’ Compensa- 


tion Act and, therefore, may not be taken into account in determining the pay 
upon which disability or death compensation is computed under the act. 


Assistant Comptroller General Weitzel to the Governor, Canal Zone 
Government, February 17, 1955: 


Your letter of October 7, 1954, requests our decision “as to what por- 
tion of the gross salaries, paid Canal Zone Government employees 
on the Isthmus of Panama, may be considered as an element of pay for 
the purpose of computing compensation under the Federal Employees’ 
Compensation Act,” as amended, 5 U.S. C. 751, et seq. 

Your letter relates that under present procedure—presumably 
introduced as a consequence of the amendment in 1949 of section 12 
of the Federal Employees’ Compensation Act, 39 Stat. 746, 5 U.S. C. 
762—the additional compensation authorized by section 81 of title 2 
of the Canal Zone Code has been considered as a “differential” and 
has been excluded as an element of pay in computing disability and 
death compensation under the Federal Employees’ Compensation 
Act. Doubt concerning the correctness of that position is stated to 
have arisen because of petitions filed by affected employees and em- 
ployee groups demanding that the basic compensation for computing 
under the Employees’ Compensation Act should include both the basic 
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pay and the differential. The issue is set forth in your letter, as 
follows: 


The question raised is whether the pay received by Canal Zone Government 
employees under authority of section 81 of title 2 of the Canal Zone Code includes 
a differential within the meaning of said section 12 (b); or whether such pay 
is basic compensation with the limitation that it shall not exceed by more 
than 25 per centum the compensation for the same or similar services received 
by persons employed by the Government in the continental United States. 


Section 81 of title 2 of the Canal Zone Code, as amended July 9, 1937, 
50 Stat. 487, provides, in pertinent part, as follows: 
All persons, other than the Governor of the Panama Canal, necessary for the 


care, management, maintenance, sanitation, government, operation, and pro- 
tection of the Canal and Canal Zone shall: 


* * * * * * * 

ce. Receive such compensation as shall be fixed by the President or by his 
authority until such time as Congress may by law regulate the same; * * * 
Provided, however, That salaries or compensation fixed by the President here- 
under shall in no instance exceed by more than 25 per centum the salary or 
compensation paid for the same or similar services to persons employed by the 
Government in continental United States: * * *. 

As originally enacted, section 12 of the Federal Employees’ Com- 
pensation Act, 39 Stat. 742, 746, reads as follows: 

That in computing the monthly pay the usual practice of the service in which 
the employee was employed shall be followed. Subsistence and the value of 
quarters furnished an employee shall be included as part of the pay, but 
overtime pay shall not be taken into account. 

In 20 Comp. Dec. 468, it was ruled in response to a question similar 
to that raised in your letter that, under a statute then applicable to 
the Panama Canal, the term “monthly pay” must be construed to be 
the monthly pay the employee was receiving at the time of the accident. 

The pertinent part of section 12 of the Federal Employees’ Com- 
pensation Act, as amended, reads: 

(a) In computing monetary compensation for disability or death upon the 
basis of monthly pay, such pay shall be determined in accordance with the 
provisions of this section. 

(b) The value of subsistence and quarters, and of any other form of remu- 
neration in kind for services if its value can be estimated in money, shall be in- 
cluded as part of the pay. Overtime pay, or additional pay or allowance author- 
ized outside the United States because of differential in cost of living or other 
special circumstance, or bonus or premium pay for extraordinary service (in- 
cluding amounts paid as bonus for particularly hazardous service in time of 
war) shall not be taken into account. * * *” [Italics supplied.] 

In light of the provisions of section 12 just quoted it would appear 
that the ultimate issue to be determined is not whether compensation 
fixed pursuant to section 81 of title 2 of the Canal Zone Code is suscep- 
tible of its being separated into its original components of base salary 
and differential, but rather whether the additional compensation 


therein authorized is “additional pay * * * authorized outside the 
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United States because of differential in cost of living or other special 
circumstance” as those words are used in the Compensation Act. 

The additional compensation authorized by section 81 of title 2 of 
the Canal Zone Code consistently has been referred to in our decisions 
as a “differential.” 10 Comp. Gen. 519; 21 id. 205; and 28 td. 402. It 
was termed a “25% differential allowed for tropical service” by for- 
mer Governor H. Burgess in his letter of September 9, 1931, to a for- 
mer Comptroller General. Also, it has been described as a payment 
somewhat in the nature of a recruitment incentive. Whatever its 
precise nature as contemplated by section 81 of the Code, that salary 
differential inescapably is additional compensation authorized to com- 
pensate employees for services rendered under the conditions peculiar 
to and prevailing in the Canal Zone. 

The conclusion is warranted, therefore, that the additional salary 
cr compensation authorized by section 81 is “additional pay * * * 
authorized outside the United States because of differential in cost of 
living or other special circumstance,” within the meaning of those 
words as used in section 12 of the Federal Employees’ Compensation 
Act, as amended. Accordingly, it is an element of compensation 
which, under section 12 quoted above, may not be taken into account 
in determining the pay upon which disability or death compensation 
is computed under the Employees’ Compensation Act. 

In view of the foregoing conclusion, it becomes unnecessary to 
decide the contingent question contained in the last paragraph of 
your letter relative to the retroactive adjustment of compensation pay- 
ments in the event our decision here should hold that the “differential” 
is an element of pay for purpose of computing the compensation un- 
der the Employees’ Compensation Act. 


[B-122314] 


Pay—Advancement in Rank on Retired List—Active Duty 
Pay After Retirement 


A retired Navy captain who was advanced on the retired list pursuant to section 
12 (1) of the act of June 23, 1938, to the rank of rear admiral and recalled to 
active duty as a captain and by subsequent orders which stated that he would 
“continue to serve on active duty in the rank of rear admiral” served in such 
rank, is entitled to active duty pay of a rear admiral only from the date of the 
subsequent orders. 


A Navy captain who was advanced on the retired list, pursuant to section 12 
(1) of the act of June 23, 1938, to the honorary rank of rear admiral by reason of 
having been specially commended for performance of combat duty, and who 
subsequently served on active duty as rear admiral, is entitled effective October 
1, 1949, under the Career Compensation Act of 1949, to retired pay based on the 
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rank of rear admiral in view of the specific determination of the Secretary of 
the Navy that the highest federally recognized rank satisfactorily held by the 
officer was that of rear admiral. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
February 17, 1955: 

Reference is made to letter of December 13, 1954, from the Judge 
Advocate General of the Navy, forwarding a request for decision 
from the Director, Special Payments Division, Field Branch, Bureau 
of Supplies and Accounts, Department of the Navy. The question 
presented is whether, in the circumstances stated, Rear Admiral Paul 
L. Mather, United States Navy, retired, is entitled (1) to the difference 
between active-duty pay based on the rank of rear admiral (lower 
half) and that of captain, with over 27 but less than 30 years’ credit- 
able service, for the period January 23, 1947, to November 8, 1947, 
inclusive, and (2) to the difference between retired pay based on the 
rank of rear admiral (lower half) and that of captain, commencing 
October 1, 1949, except for periods during which he was federally 
employed. 

The record shows that the officer held the permanent rank of com- 
mander in the Regular Navy when he was retired on January 1, 1947, 
pursuant to the provisions of 34 U. S. C. 417, by reason of physical 
disability. At the time of his retirement he was serving in the higher 
temporary rank of captain (under a temporary appointment made 
pursuant to the provisions of the act of July 24, 1941, 55 Stat. 603, 34 
U.S. C. 350-350j). Based upon a determination of the Secretary of 
the Navy that he had served satisfactorily prior to June 30, 1946, 
under such temporary appointment as captain, he was advanced to the 
rank of captain on the retired list as provided in 34 U. S. C. 350i and 
became entitled to have his retired pay computed on the basis of such 
rank. 

In addition, since the officer had been specially commended for per- 
formance of duty in actual combat by the head of the department con- 
cerned, he was placed on the retired list in the rank of rear admiral 
(lower half) in accordance with the provisions of 34 U.S. C. (1946 ed.) 
404 (1), then in effect, which provided that officers of the Navy, with 
exceptions not here material, who had been so commended should upon 
retirement “be placed upon the retired list with the rank of the next 
higher grade and with three-fourths of the active-duty pay of the 
grade in which serving at the time of retirement.” 

Orders recalling the officer to active duty were issued on Janu- 
ary 20, 1947, by the Chief of Naval Personnel. These orders were 
addressed to “Captain Paul L. MATHER, USN (Retired),” and it 
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is stated that the officer reported to active duty on January 23, 1947, 
in the rank of captain. Orders issued subsequently by the Chief of 
Naval Personnel on February 24, 1947, however, were addressed to 
him as “Rear Admiral Paul L. Mather, USN, Retired” and advised 
the officer that in view of his transfer to the retired list effective 
January 1, 1947, in the rank of rear admiral, and the orders of 
January 20, 1947, which recalled him to active duty, he had been 
serving and would “continue to serve on active duty in the rank of 
Rear Admiral, USN, Retired.” 

On November 8, 1947, Rear Admiral Mather completed 30 years of 
service creditable for pay purposes. He was released from active 
duty on January 6, 1948, reverting the following day to inactive 
status on the retired list of the Navy. 

Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 37 
U. S. C. (1946 ed.) 115—in effect during the period Rear Admiral 
Mather was on active duty following his retirement—provided in 
pertinent part that “Retired officers of the Army, Navy * * * shall, 
when on active duty, receive full pay and allowances of the grade or 
rank in which they serve on such active duty.” The orders of Janu- 
ary 20, 1947, expressly recalled the officer to active duty as a captain, 
United States Navy, retired, and as he actually served on active duty 
in the rank of captain during the period January 23, through February 
23, 1947, no basis is presented for payment of the active-duty pay of a 
rear admiral for such period. The subsequent orders of February 24, 
1947, may not be given any retroactive effect (22 Comp. Gen. 328; 
compare 26 Comp. Gen. 475, 477 and 23 Comp. Gen. 713, 716) but 
they may be given prospective effect. 22 Comp. Gen. 328. Since the 
latter orders directed the officer to continue to serve on active duty 
in the rank of rear admiral and the record shows that he served in 
that rank from February 24, 1947, through January 6, 1948, he is en- 
titled under the cited provisions of section 15 of the 1942 act, to the 
difference between the active-duty pay of a rear admiral (lower half) 
and that of a captain with over 27 but less than 30 years’ creditable 
service for the period February 24, 1947, through November 8, 1947. 

No adjustment appears to be necessary for the period from Novem- 
ber 9, 1947, through January 6, 1948. The officer completed 30 years 
of creditable service on November 8, 1947, and after that date his 
active duty pay as a captain with over 30 years’ creditable service was 
the same as that then prescribed for a rear admiral (lower half). 
See 37 U.S. C. (1946 ed.) 101, 107. 

The record shows that Rear Admiral Mather has elected under the 
provisions of section 411 of the Career Compensation Act of 1949, 63 
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Stat. 823, 37 U. S. C. (1952 ed.) 281, to receive retired pay effective 
from October 1, 1949, computed on the basis prescribed in section 511 
of that act, 63 Stat. 829, 37 U.S. C. 311. Such election entitles him 
to have his retired pay computed under method (b) in section 511, 
that is, to have such pay computed on the basic pay of “the highest 
federally recognized rank, grade, or rating, whether under a perma- 
nent or temporary appointment, satisfactorily held, by such member 
* * * as determined by the Secretary concerned.” Enclosure (6), 
dated November 16, 1954, received with the letter of December 13, 
1954, evidences a determination by the Secretary of the Navy, under 
the authority of section 511, that the highest federally recognized rank 
satisfactorily held by the officer is that of rear admiral. On the basis 
of such determination, the matter falls within the scope of the deci- 
sions of the Court of Claims in Alger v. United States, i26 C. Cls. 
561, and Miller v. United States, 123 C. Cls. 351, holding that section 
511 confers the right to “retired pay computed upon the basis of the 
highest rank satisfactorily held on active duty by the retired member 
during his entire career, whether the rank be held by formal ‘appoint- 
ment’ or by advancement by statute.” Consequently, the officer is 
entitled to receive retired pay effective from October 1, 1949, com- 
puted on the basis of the rank of rear admiral (lower half), such 
retired pay being subject, of course, to appropriate adjustment for any 
periods after his retirement when he was a civilian employee of the 
Government. Compare B-119880, July 26, 1954. 


[B-122600] 


Pay—After Expiration of Enlistment—Retention Period to 
Make Good Time Lost 


A Marine Corps enlisted man who, while in confinement imposed by a general 
court-martial, made application, pursuant to the act of May 21, 1928, to make 
good time lost by reason of the conviction, and whose application was approved 
on the date his enlistment normally would have expired, is entitled, upon 
restoration to full duty status after completion of the sentence, to pay and 
allowances from the date of restoration. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
February 18, 1955: 

Reference is made to letter of January 14, 1955, from the Assistant 
Secretary of the Navy (Air), forwarding a letter dated November 
3, 1954, from the Disbursing Officer, U. S. Naval Retraining Com- 
mand, Naval Base, Portsmouth, New Hampshire, requesting decision 
as to whether Private John Stringas, United States Marine Corps, 
is entitled to pay and allowances on and after November 1, 1954, the 
date of his restoration to duty for the purpose of making good time 
lost. 
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It is stated that the enlisted man was convicted by a general court- 
martial of the charge of desertion and that he was sentenced to con- 
finement at hard labor for one year, to forfeit all pay and allowances, 
and to receive a bad-conduct discharge. The sentence was adjudged 
on February 3, 1954, and approved by the convening authority on 
March 1, 1954. It is further stated that on September 19, 1954, 
Stringas submitted an application to make good time lost, in accord- 
ance with the provisions of paragraph 10260, Marine Corps Manual, 
1949, and that such application was approved by his commanding 
officer on September 20, 1954, the date on which his enlistment 
normally would have expired. Stringas was restored to duty on 
November 1, 1954. 

The disbursing officer’s doubt as to the member’s right to pay and 
allowances on and after November 1, 1954, appears to be occasioned 
by the facts that (1) Stringas’ application to make good time lost 
and the approval of such application were effected while he was still 
in confinement, and (2) his confinement continued for some time 
after the date of such approval. 

The act of May 21, 1928, 45 Stat. 620, 34 U. S. C. 183a, provides: 


That every enlisted man in the naval service who, without proper authority, 
absents himself from his ship, station, or duty for more than one day, or who 
is confined for more than one day under sentence, or while awaiting trial and 
disposition of his case, if the trial results in conviction, may be permitted to 
serve, after his return to a full-duty status, for such period as shall, with the 
time he may have served prior to such unauthorized absence or confinement, 
amount to the full term of his enlistment. 


Paragraph 10260, Marine Corps Manual, 1949, is, in pertinent part, 
as follows: 


1. Every enlisted person in the naval service who, without proper authority, 
absents himself from his ship, station, or duties for more than 1 day, or who is 
confined for more than 1 day serving sentence, or while awaiting trial or dis- 
position of his case, if the trial results in conviction, loses such time for longevity 
and for enlistment allowance purposes; see chapter 78. However, he may be 
permitted to serve after his return to a full duty status for such period as shall, 
when added to the time served prior to the unauthorized absence or confinement, 
amount to the full term of his enlistment. 

2. When personnel have lost time in excess of 1 day due to any of the above 
eauses and desire to serve this time, day for day, at expiration of current en- 
listment or extension of enlistment, they shall make official application to their 
commanding officer for this privilege, on an Application to Make Good Time Lost, 
Form NAVMC 917 PD (in triplicate), showing total time lost with dates under 
each of the conditions enumerated in the preceding subparagraph. The time 
shown shall be carefully checked with entries in the service record book to 
ensure that dates given by the enlisted person are correct. The commanding 
ofticer’s action on the request will be final unless there are unusual circumstances 
attending which would justify referring the application to the Commandant of 
the Marine Corps. The commanding officer shall insert one copy of the Ap- 
plication to Make Good Time Lost in the service record book, shall forward 2 
copies to the Commandant of the Marine Corps, and shall inform the disbursing 
office of the extension on Commanding Officers’ Pay Record Order, Form NAVS&A 
510, in accordance with instructions contained in Chapter 78. 

8. In order to secure the benefits described above, it is necessary that the 
application to serve time lost be submitted and approved prior to expiration 
of the enlistment, or extension of enlistment during which the time involved 
was lost. 
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The act of May 21, 1928, and the quoted regulations do not specify 
whether or not an application to make good time lost or the approval 
of such application may be effected while the member is in confinement. 
The endorsements and enclosures forwarded with the disbursing of- 
ficer’s letter indicate that it is the opinion of the Judge Advocate 
General of the Navy, the Bureau of Naval Personnel, the Bureau of 
Supplies and Accounts, and the Legal Section, Supply Department, 
Marine Corps, that there is no bar in the law or in the regulations 
against the submission of an application to make good time lost and 
the approval of such application while the member of the naval service 
is in confinement, provided the application is made and the approval 
is accomplished prior to the expiration of the member’s contractual 
period of enlistment. We agree with such administrative view of 
the law and regulations. Of course, the time spent in confinement 
after the approval of the agreement to serve could not be counted as 
service for the purpose of making up time lost by reason of unauthor- 
ized absence or confinement. And under the terms of the quoted act 
of May 21, 1928, the time covered by the extension agreement did not 
begin to run until the date of the member’s “return to a full-duty 
status.” 

In the present case the normal expiration date of the enlistment 
was September 20, 1954. The application was approved on that day 
and hence was approved within the term of the member’s enlistment. 
Accordingly, if otherwise entitled, Stringas may be credited pay and 
allowances on and after November 1, 1954, the date of his restoration 
to duty. 


[B-122429] 
Maritime Administration—Ship Mortgage Insurance 


Under the ship mortgage insurance provisions of the act of September 3, 1954, 
which amends the Merchant Marine Act, 1936, the Government may insure a 
second mortgage given to a private lending institution for reconstruction of a 
vessel which was acquired by purchase from Government instead of under con- 
struction contract, and the extent of such insurance under section 1101 (f) of 
said act may include 90% of the purchase money mortgage remaining unpaid 
plus 90% of 75% of the reconstruction costs. 


The Maritime Administration is not precluded by the insurance termination 
provisions of section 1105 (e) of the act of September 3, 1954, which amends the 
Merchant Marine Act, 1936, from promulgating regulations governing the re- 
sponsibilities and obligations of private lending institutions under ship mortgage 
insurance contracts with the Government. 


Assistant Comptroller General Weitzel to the Administrator, Mari- 
time Administration, February 23, 1955: 


Reference is made to your letter of December 21, 1954, requesting a 
decision on two questions which have arisen in connection with the 
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drafting of proposed regulations for ship mortgage insurance under 
Title X1 Uf the Merchant Marine Act, 1936, as added by section 46 of 
the act of June 23, 1938, 52 Stat. 953, 969, and as amended by Public 
Law 781, 83d Congress, approved September 3, 1954, 68 Stat. 1267. 

Your first question concerns the extent to which there may be insured 
a mortgage for the refinancing of an existing mortgage indebtedness 
as authorized by exception (1) to the general prohibition against such 
insurance contained in section 1106 of Title XI, 68 Stat. 1275, as 
amended. Under exception (1), insurance is permitted where a sub- 
stantial portion of the total amount to be secured by the new mortgage 
is to be applied to new construction, reconstruction or reconditioning 
of one or more of the mortgaged vessels, provided that the aggregate 
amount of all mortgages so insured and outstanding at any time shall 
not exceed $20,000,000, and that all eligibility requirements of section 
1104 not inconsistent with said exception shall be complied with. 

It is indicated in your letter that there should be no question but 
that the new mortgage could be insured, consistent with section 1104, 
68 Stat. 1269, at least to the extent of 90 percent of 75 percent of the 
actual cost, as defined in section 1101 (f), 68 Stat. 1268, of the new 
construction, reconstruction or reconditioning. However, particu- 
larly in those instances where there is involved the reconstruction or 
reconditioning of a comparatively new vessel purchased by the mort- 
gagor instead of having been constructed pursuant to arrangements 
made with the shipbuilder, the question is presented as to whether the 
insurance may also include 90 percent of the remaining purchase money 
mortgage indebtedness. 

As an example of the problem involved, the specific question is 
raised as to the amount of insurance available in the event that a 
Mariner is bought from the Government under Title VII soon after 
delivery from the builder, and the purchaser gives the Government 
a purchase money mortgage of $3,000,000 (75 percent of its purchase 
price) but later pays $4,000,000 for reconstruction of the vessel. As- 
suming that no part of the purchase money mortgage indebtedness 
has been paid, the question is whether the Government may insure 
the new mortgage to the extent of 90 percent of $6,000,000, represent- 
ing the amount of the original indebtedness, plus 75 percent of the 
actual cost of reconstruction. Apparently, out of the total of the 
new loan, the purchaser would pay the Government the sum of 
$3,000,000, plus accrued interest, for release of the purchase money 
mortgage. 

While you suggest that sections 1101 (f) and 1104 (a) (8), 68 Stat. 
1270, appear in some respects to preclude insurance of mortgages for 
reconstruction purposes where a vessel is acquired by purchase instead 
of under a construction contract, we agree with the position taken in 
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your letter that the situation involving the purchase and reconstruc- 
tion of the Mariner is tantamount to new construction. Insofar as 
concerns your basic question, it would seem clear that the phrase 
“total amount to be secured by the new mortgage,” as used in section 
1106 (1), was meant to include the unpaid principal balance of the 
original mortgage. In support of this conclusion, no comment appears 
necessary other than to refer to a statement appearing on page 28 
of House Report No. 2168, 75th Congress, 3d Session, reporting on 
the bill which, as enacted on June 23, 1938, added Title XI. It is 
stated in said report that “To the extent of $20,000,000 mortgages 
securing existing loans or advances may be insured if coupled with 
new loans or advances in a substantial amount of the total 
indebtedness.” [Italics supplied. ] 

Accordingly, it is our view that insurance under section 1106 (1) 
would be available to the extent of 90 percent of $6,000,000 under the 
circumstances set forth in the above hypothetical case, subject to your 
determination that the total insurance would be economically sound 
and would otherwise substantially meet the percentage of actual cost 
requirements of section 1101 (f), and provided, of course, that there 
is observed the $20,000,000 limitation involved. 

There have been noted your comments relative to insurance of 
second mortgages for the financing of new construction, reconstruction 
or reconditioning. Where, as here, the Government is the mortgagee 
under a purchase money mortgage, it would appear, on the basis that 
the Government is its own insurer of such a mortgage, that insurance 
of a second mortgage given to a private lending institution as security 
for a loan to cover reconstruction costs would be consistent with the 
provisions of section 1106 (2), 68 Stat. 1275. That section permits 
reinsurance or the insurance of an additional sum when the mortgagor 
“makes application to the mortgagee or another lender for an addi- 
tional loan or advance for reconditioning or reconstructing the 
mortgaged property.” 

The second question presented in your letter concerns the provision 
in section 1105 (e), 68 Stat. 1274, that any contract or commitment of 
insurance shall not be terminated, canceled or otherwise revoked for 
any reason except as provided in section 1105. That section provides 
for termination of insurance upon certain conditions where the mort- 
gagor is in default. You state that it is desirable, if not necessary, 
to provide in the proposed regulations for termination if the mort- 
gagee or lender fails to pay insurance premiums to the Government, 
or if the mortgagee or lender otherwise fails to perform its obligations 
under the insurance commitment, such as where the mortgagee fails 
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to give notice of default by the mortgagor in furnishing required 
insurance certificates. 

The legislative history of the amendments effected by the act of 
September 3, 1954, shows that section 1105 (e) was designed for the 
purpose of assuring private lending institutions that the Government 
would honor its contracts or commitments of insurance regardless of 
any defaults on the part of mortgagors or other borrowers, and that 
the terms of any such contracts or commitments would be final and 
conclusive upon the parties, except for fraud, duress or mutual mis- 
take of fact. However, it seems obvious that it was never intended 
that a contract or commitment of insurance should not impose certain 
obligations on the lending institution, or that the insurance agreement 
should not give the Government the right to terminate the agreement 
if the lending institution fails to perform such obligations. 

Thus, it is apparent that regulations governing the responsibilities 
of lending institutions are required under Title XI, and that, depend- 
ing upon the reasonableness of such regulations, they could not be 
held improper on the basis of the rulings made in the cited cases of 
A. H. Bull Steamship Company v. United States, 123 C. Cls. 520, 
and Southern Oil Florida, Inc., et al. v. United States, 127 C. Cls. 409, 
which involved regulations found to be directly in conflict with 
statutory provisions. 


[B-122707] 


Contracts—Awards—Cancellation—Premature Opening of 
Bids 


A contract awarded to the low bidder whose bid was received and opened at the 
time specified in the invitation, but after the administrative agency had erred 
in opening other bids two and one-half hours prior to the time specified, may not 
be canceled by the Government without incurring liability where evidence 
supports administrative determination that the low bidder did not obtain 
unfair advantage. 


Comptroller General Campbell to the Joy Manufacturing Company, 
February 23, 1955: 

Further reference is made to your letter of January 24, 1955, pro- 
testing against the award of the contract made by the Navy 
Purchasing Office, Washington, D. C., under invitation for bids No. 
600-659-55. 

Your protest is made on the basis that, since two bids including 
yours, were opened prior to the time specified for the bid opening, 
award legally could not be made to a third bidder whose bid was 
opened later but at the specified time. 
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As you were advised in letter of January 26, 1955, the Department 
of the Navy was requested to furnish a complete report relative to 
the matter. The requested report, together with pertinent papers, 
now has been received. 

The record shows that invitation for bids No. 600-659-55, as 
amended, was issued on December 2, 1954, with the opening scheduled 
for 10:30 a. m., December 22, 1954. It is reported that the Navy 
Purchasing Office normally schedules bids to be opened at 10:30 a. m. 
on each working day except Monday. Monday openings are normally 
scheduled at 1:00 p. m. so as to better meet mail delivery schedules. 
After the issuance of the invitation, amendment No. 2 was drafted 
which, in addition to other changes, postponed the opening date to 
Monday, January 3, 1955, at 1:00 p. m., but prior to issuance of the 
amendment the date was changed to January 5, 1955, and through 
inadvertence the hour was not changed to 10:30 a. m. Amendment 
No. 2 as issued on December 6, 1954, accordingly provided that the 
bids would be opened on Wednesday, January 5, 1955, at 1:00 p. m. 

On January 5, 1955, at 10:30 a. m., the Navy Purchasing Office per- 
sonnel began the routine of opening, publishing and recording the 
bids received on the four openings scheduled for that date, including 
the bids received on the invitation involved, without noting that the 
invitation provided for 1:00 p.m. opening. Two bids had been re- 
ceived in response to the invitation, yours and one from the Worthing- 
ton Corporation. These bids were opened and recorded. 

Later in the day at approximately 12:35 p. m., Mr. G. E. Hancock, 
representing Ingersoll-Rand Company, arrived at the bid room and 
handed over a sealed bid on this same invitation. In an affidavit dated 
January 7, 1955, Mr. Hancock states that, after handing the bid in, 
and after informing “one of the attendants” that he was awaiting a 
bid opening, he was advised that all scheduled bid openings had been 
effected commencing at 10:30 a. m., in accordance with standard 
practice on all days other than Mondays. Thereupon, a bid room 
employee took the unopened bid which previously had been handed 
in to her superior, the Director of the Purchase Documents Division, 
who, in turn, handed it over to the Officer in Charge to resolve the 
problem presented. Mr. Hancock requested that his bid be left 
unopened if all bids were to be rejected due to the earlier opening. 

The Officer in Charge made an investigation of the circumstances 
and after consulting with counsel decided that, inasmuch as the bid 
was received on time and in accordance with the terms of the invita- 
tion, it was proper that the bid be opened, published, and recorded 
with the full intent that it receive consideration for award, if it could 
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be satisfactorily established that no leakage of information existed 
and the action would not be prejudicial to the other bidders. Mr. 
Hancock was advised of the decision to open and record his bid and 
was also informed that a determination would have to be made that 
no advantage accrued to his company by virtue of the earlier opening 
before consideration could be given to the Ingersoll-Rand bid if, in 
fact, it proved to be the lowest acceptable bid. 

The bids received were evaluated on the basis that 50 percent of the 
units to be procured would be shipped to the east coast (Norfolk) and 
50 percent to the west coast (Oakland). On such basis the total 
delivery cost of equipment was as follows: Worthington Corporation, 
$214,986.22; Ingersoll-Rand Company, $215,183.85; and Joy Manu- 
facturing Company, $233,230.32. Although the bid of Worthington 
Corporation was the lowest, it was nonresponsive to the invitation 
because of major exceptions taken to the specifications. The bid of 
Ingersoll-Rand was, therefore, the lowest bid: complying with the 
specifications by approximately $18,000. 

Inhis affidavit dated January 7, 1955, Mr. Hancock avers that the 
advice by Navy personnel in the bid opening room was the first indi- 
cation that he, or anyone else in the Ingersoll-Rand Company, had that 
other bids on this invitation had already been opened; that the bid 
of Ingersoll-Rand Company had been prepared in New York City 
and was signed by an official of the company in New York on January 
4; that the bid was mailed to him already executed with all prices and 
other data on the bid form completely filled out; that the covering 
letter dated January 5 was prepared in the Washington office from 
data contained in a letter from New York dated January 4; and that 
no changes were made in the bid form as received from New York. 
We have verified the facts of these letters. 

The bid of Ingersoll-Rand Company is dated January 4, 1955, and 
the bid form and each of the three amendments are signed by E. R. 
Sheerin, Assistant Secretary. The accompanying letter dated Janu- 
ary 5 is signed by J. J. Kennedy, Vice President. 

It was administratively determined on the basis of the facts and 
circumstances surrounding the transaction that Ingersoll-Rand Com- 
pany did not derive any advantage from the Government’s error in 
the opening of the bids; that in such circumstances to cancel the 
invitation and readvertise, without change of any kind in the speci- 
fications, would allow a nonresponsive bidder and a bidder whose bid 
was approximately $18,000 higher than the lowest responsive bid, to 
take advantage of the Government’s fortuitous error to obtain an 
opportunity to bid again in the light of the disclosed prices; and that, 
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therefore, cancellation would be prejudicial to the integrity of the 
competitive bid system, as well as to the low responsive bidder who 
was in no way responsible for, nor advantaged by, the Government’s 
error. For these reasons the bid of Ingersoll-Rand Company was 
accepted. 

A necessary and important principle of the competitive bid system 
of procurement is the public opening of all bids at the time and 
place stated in the invitation. When bids are not so opened there 
is serious question as to the propriety of the transaction, and ordi- 
narily all bids should be rejected and the matter readvertised. But 
the question now is not whether all bids shou!d be rejected—a contract 
was awarded on the basis of the low bid, which was properly received 
and was opened at the time specified. The facts and circumstances 
surrounding the matter support the administrative determination that 
Ingersoll-Rand Company did not obtain any advantage over you or 
any other bidder by reason of the Government’s error. In these cir- 
cumstances, we know of no sound legal basis which would permit the 
Government to cancel the contract without incurring liability. Con- 
sequently, there is no further action we may take in the matter. We 
have advised the Navy Department, however, that appropriate safe- 
guards should be established to preclude the recurrence of situations 
such as this in future cases. 


[B-15556] 


Contracts—Duration—Indefinite; Sewer Service Charge— 
Government Liability 

A city which provided free sewage disposal service to a Veterans Administration 
hospital facility for more than twelve years under an agreement which did not 
specify any time limit is not required to continue such free service indefinitely, 


and, therefore, the Veterans Administration may pay from current appropriations 
a sewer service charge based on the quantity of water used. 


Assistant Comptroller General Weitzel to the Administrator, Veter- 
ans Administration, February 24, 1955: 

Reference is made to letter of December 31, 1954, from Deputy Ad- 
ministrator John S. Patterson, requesting a decision as to whether 
annual appropriations for the operation of Veterans Administration 
hospitals for the fiscal year 1954 and thereafter are available for the 
payment of charges for the disposal of sewage at the Veterans Admin- 
istration Hospital, Montgomery, Alabama. 

It is stated that it has heretofore been the position of the Veterans 
Administration that under an agreement made with the city of Mont- 





RE SOFT ESET De RI EE On EN SITY 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 399 


gomery in 1938, during the construction of the hospital, the city is 
required to dispose of the sewage without further charge. However, 
the sewage system of the city is now operated by the Water Works and 
Sanitary Sewer Board of the City of Montgomery, and not by the city 
of Montgomery itself. It is further stated that the Board is now 
demanding payment of a sewage charge based on the volume of water 
used by the hospital, and advice is requested whether payment of such 
charge computed on such basis is proper. 

The agreement involved, contract VAm-15599, 1938, was arrived at 
through an exchange of correspondence between the Administrator, 
Veterans Administration, and the Mayor of Montgomery early in 
1938. The pertinent provisions of such contract are as follows: 

Letter from the Administrator to Mayor Gunter, January 20, 1938: 


I am in receipt of your letter of December 31, 1937, with reference to the 
extension of the mechanical services to the Flowers tract which has been pre- 
viously considered in connection with the establishment of a Veterans 
Administration Facility at Montgomery, Alabama. 

I appreciate very much the cooperation shown by the citizens of Montgomery ; 
however, I exceedingly regret to note your statement to the effect that complete 
mechanical service lines, including the extension of the sanitary sewer, cannot 
be provided to this site. 

Since then I have been advised of the possibility of the city bringing the sewer 
line to the property line of the Flowers tract, provided the Government would 
contribute toward this expenditure by furnishing the necessary materials con- 
sisting of twelve inch pipe, totaling, approximately, five to six thousand dollars. 
While I do not believe it would be practicable for the Government to contribute in 
this way even though adequate authority were had for contributing some re- 
lief toward this expenditure, nevertheless, I would like to have your confirmation 
of this idea so that this phase of the problem may be further considered. 

It may be possible to arrive at an agreement whereby the Government would 
contribute six thousand dollars to be looked upon as a connection charge to the 
sewer at the property line. This, of course, would be upon the understanding 
that the connections would be made to a city or county owned sewer and that all 
maintenance in the future would be accomplished by the city or county as the 
case may be and that the sewerage from the hospital would be received without 
further charge. 


Letter from Mayor Gunter to the Administrator, January 25, 1938 : 


With reference to the sewer I am pleased to advise that the spirit and inten- 


tions of the fourth paragraph of your letter is agreeable and acceptable to the 
City of Montgomery. 


Letter from the Administrator to Mayor Gunter, February 8, 1938: 


I am glad to note your statement to the effect that a satisfactory sewer will be 
provided at the property line upon the payment of $6,000.00 to be looked upon as 
a connection charge and that the maintenance of this sewer will be undertaken 
by others in the future. 

From the language quoted, it is clear that the parties considered 
the payment to be made under the contract as a “connection charge,” 
and intended that future maintenance would be without expense to 
the Government. From a literal reading of such language it also ap- 


nears that the city agreed to receive the sewage from the facility 
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without further charge. Nothing in the correspondence indicates an 
intent by either party to place a time limit on such obligation. 

It is a well established rule of law that contracts of a municipal 
corporation made to continue for an unlimited time, if construed to 
continue in perpetuo, are invalid. See Boise City, Idaho v. Boise 
Artesian Hot & Cold Water Co., 186 F. 705 (certiorari denied 220 
U. S. 616) ; Horkan v. City of Moultrie, 71 S. E. 785; Westminster 
Water Co. v. Westminster, 56 A. 990; State v. Minnesota Transfer Rail- 
road Co., 83 N. W. 32; City Council of Augusta v. Richmond County, 
173 S. E. 140; Stevenson v. City of Abilene, 67 S. W. 2d 645. A muni- 
cipal contract for an indefinite time has been construed as continuing 
in force for a reasonable time only, and has been sustained on that basis. 
City of Barre v. Perry & Scribner, 73 A. 574. The cited decision also 
holds that one who deals with a municipal corporation is bound to 
know the extent of its authority, whether determined by statutory 
provisions or by common-law rules. Hence, it may be regarded as 
the intent of the parties to the instant agreement that the sewage from 
the hospital would be received without additional charge for a reason- 
able time. 

The record here indicates that the sewage has been received with- 
out additional charge for a period of some twelve years, and that the 
sewerage system involved has become so inadequate as to require the 
construction of a treatment plant at an outlay of some $1,700,000. 
Under such circumstances, we would not appear to be justified in con- 
cluding that a “reasonable time” period has not been fulfilled and 
that the city of Montgomery is still required by the contract to accept 
sewage from the hospital without charge. Also, inasmuch as the city 
of Montgomery itself is no longer required by the contract to accept 
the sewage without charge, it follows that the successor Water Board 
is not required to do so. 

The question as to whether the sewage charge may properly be based 
on the amount of water used is substantially similar to that involved 
in our decision B-32265, of March 27, 1943, to the Administrator of 
Veterans Affairs. In that decision it was held that the charges there 
involved—an ordinance rate based on the quantity of water used— ap- 
peared to be a service charge rather than a tax and, therefore, might 
be paid. Such reasoning seems equally applicable here. See, also, 29 
Comp. Gen. 120. 

Accordingly, as the services were received during the fiscal year 
1954 and subsequent thereto, the appropriations for operation of Vet- 
erans Administration hospitals are available for payment of the 
sewage charges here involved, if otherwise correct. 





| 


ee 





| 
| 


te RES eee 


(8 eee epee a CR NET rR een 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 401 


[B-117972] 


Leaves of Absence—Compensatory Absences—Charging to 
Regular Leave; Subsistence Allowance 

Decision B-—117972, September 9, 1954, 34 Comp. Gen. 117, holding that sub- 
sistence allowance may not be paid to Coast Guard enlisted men assigned to 
lightships and remote shore stations during periods of compensatory absences 
and that absences in excess of 48 hours (liberty) are required to be charged 
to regular leave is modified by suspending the effective date until the end of 
the present session of Congress to afford the Secretary of the Treasury an 
opportunity to submit the matter for legislative action. 34 Comp. Gen. 117, 
modified as to effective date. 


Assistant Comptroller General Weitzel to the Secretary of the 
Treasury, February 24, 1955: 

Your letter of November 10, 1954, and a prior letter dated October 
19, 1954, from the Acting Secretary of the Treasury, have requested 
further consideration of the matter involved in decision of September 
9, 1954 (B-117972), 34 Comp. Gen. 117. The syllabus of the decision 
is as follows: 


Subsistence allowance may not be paid to Coast Guard enlisted men assigned 
to lightships and remote shore stations during periods of compensatory absence ; 
furthermore, absences in excess of 48 hours (liberty) are required to be charged 
to regular leave, in which event members will be entitled to subsistence allow- 
ance as authorized by Executive Order No. 10119 for “periods of authorized 
leave.” 


In his letter of October 19, 1954, the Acting Secretary advised that 
upon receipt of the decision of September 9, 1954, existing authority 
for granting compensatory absence to Coast Guard military personnel 
was canceled by Coast Guard message “ALDIST 77.” In view of the 
longstanding practice and the consequent difficulties associated with 
any contemplated recovery of overpayments, he requested, however, 
that the effective date of the decision be fixed as September 22, 1954, 
the date of the Coast Guard message. 

In your letter of November 10, 1954, you refer to the request in 
the letter of October 19th, but advise that a further study of the 
matter has led you to the conclusion that there is a strong legal basis 
for the view that compensatory absence for indefinite periods may be 
granted to military personnel of the Coast Guard without being 
charged te their regular leave account and that the grant of such 
compensatory leave is consistent with the Armed Forces Leave Act 
of 1946, as amended. You ask that the arguments advanced in an 
enclosed memorandum in support of that view be considered. 

The arguments advanced rest primarily on the premises that com- 
pensatory absence in effect is merely a period of extended liberty and 
that the grant of liberty is discretionary, so that no limit or period 
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of duration need be attached. The argument proceeds that if regular 
weekend periods of liberty are permissible, they may be accumulated 
and granted at one time in greater amounts and, inferentially, by 
transposing liberty, as such, into compensatory absence, it is legally 
unobjectionable to grant substantial periods of absence from duty 
with pay and allowances without making any corresponding charge 
against the person’s leave account as required by the Armed Forces 
Leave Act of 1946 and the regulations issued pursuant to that act. 
The memorandum further adverts to the fact that the practice of 
granting compensatory absences has existed both prior and subsequent 
to the effective date of the Armed Forces Leave Act of 1946 and it is 
stated such practice has not been questioned. 

While these arguments may have some merit, it is necessary to 
emphasize the fact that the concept of granting permission to officers 
and enlisted members of the Armed Forces to be absent from duty 
was materially altered by the Armed Forces Leave Act of 1946. 
Where permission to be absent from duty with pay previously was 
vested in large measure in the administrative branch, the 1946 act 
prescribed a precise and definite substitute in the form of a specified 
amount of leave accruing only in accordance with the express pro- 
visions of the statute and implementing regulations. Should the 
matter of extended absences in the Coast Guard, either in the form of 
liberty or compensatory absence be now brought to the attention of 
the Congress, such practice might properly be challenged as con- 
ferring greater benefits to individual members of the Coast Guard 
than to members of the other uniformed services. It may be noted, 
also, that the specific question under consideration was never brought 
directly to the attention of the accounting officers but came to light 
in considering the submission resulting in the decision of Septem- 
ber 9, 1954, the question presented being whether enlisted members 
of the Coast Guard are entitled to a subsistence allowance during 
periods of compensatory absences. The fact that the practice con- 
tinued after the effective date of the leave act of 1946 without being 
questioned thus furnishes no basis for the assumption that the prac- 
tice was known to the Congress or the accounting officers. 

Authorized absence from duty with pay and allowances is granted 
to military personnel for the purpose of rest and to provide periods 
of relaxation from routine duties as well as for travel and healthful 
recreation. This is considered to be essential to the efficiency and 
morale of the Armed Forces, and one of the primary objectives of the 
Armed Forces Leave Act of 1946 was uniformity of leave policies for 
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all members of the several branches of the Armed Forces, including 
the military members of the Coast Guard. Section 3 (a) of the act, 
60 Stat. 963, 37 U. S.C. 3la (a), prescribes a fixed amount of annual 
leave for all military personnel, officers and enlisted members alike, 
and directs that the regulations to be issued by the several Secretaries 
concerned “shall provide equal treatment for officers and enlisted men, 
shall establish to the fullest extent practicable uniform policies for 
the several branches of the armed forces, and shall provide that leave 
shall be taken annually as accruing to the extent consistent with mili- 
tary requirements and other exigencies.” See, also, section 4 of the 
act, 60 Stat. 964 (section 4 (e), as added by section 1 of the act of 
August 4, 1947, 61 Stat. 749) 37 U.S. C. 33 (e). 

Section 4 (b) of the act, 61 Stat. 748, 37 U.S. C. 33 (b), provides 
that— 

(b) After August 31, 1946. members of the armed forces when absent on 
account of sickuess or wounds, or when directed by the Secretary to be absent 
from duty to await orders pending action on disability retirement proceedings 
for any period in excess of the number of days’ leave authorized by this Act, 
shall receive the same pay and allowances they would receive if not so absent; 
when absent with leave for other causes, members shall be entitled during such 
absence not exceeding the aguregate number of days’ leave authorized by this 
Act to the same pay and allowances they would receive if not on leave and to 
any additional allowance or allowances otherwise provided by law for members 
while on leave. When the Secretary authorizes members to be absent in excess 
of the number of days’ leave authorized by this Act, they shall not be entitled 
to any pay or allowances during such absence. When absent without leave or 


absent over leave, they shall forfeit all pay and allowances during such absence, 
unless such absence is excused as unavoidable. * * * [Italics supplied.] 


Under these statutory provisions, the military personnel of the 
Coast Guard have been entitled, from the effective date of the Armed 
Forces Leave Act of 1946, as amended, to the same leave of absence 
benefits and privileges as are prescribed in that act for other members 
of the Armed Forces. As indicated in thé decision of September 9, 
1954, the morale problem which arises from long and continuous duty 
at isolated and inaccessible posts of duty is common to all branches of 
the Armed Forces and is not a matter peculiar to the Coast Guard 
service. 

A contention also made to justify continuation of the practice is 
that compensatory absence from duty, without charge to accruing 
annual leave, granted to Coast Guard military personnel in lieu of 
unused periods of liberty arose under administrative regulations 
governing the former Lighthouse Service. However, no specific 
statutory authority existed for such practice until the passage of the 
act of June 29, 1949, 63 Stat. 299, 33 U. S. C. 746a, authorizing “com- 
pensatory absence from duty when conditions of employment result 
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in confinement because of isolation or in long periods of continuous 
duty” in the case of certain civilian employees of the Coast Guard. 
‘That law does not authorize compensatory absence for military per- 
sonnel of the Coast Guard and, in view of such omission, it seems clear 
that the Congress did not intend by that act to extend or grant any 
leave benefits to Coast Guard military personnel in addition to those 
previously prescribed in the Armed Forces Leave Act of 1946. 

Most careful consideration has been given to this matter and to the 
arguments submitted, but in view of the express and unambiguous 
terms of the Armed Forces Leave Act of 1946, we find no sufficient 
basis to modify the general conclusions reached in the decision of 
September 9, 1954. However, we are not unmindful of the situation 
that perhaps at least one of the inducements previously held out to 
Coast Guard members who have been detailed to remote places was 
the promise of a period of compensatory absence, or of the ill effects 
caused by the abrupt cancellation of that privilege. In view of all 
the complications which arise in the case, it is believed that a substan- 
tial compliance with the requirements of the pertinent statutes will 
be attained by suspending the effective date of the decision until the 
end of the present session of Congress, to afford your Department an 
opportunity to submit the matter for legislative action. 


[B-121531] 
Gratuities—Reenlistment Bonus—Act of July 16, 1954 


A member of the uniformed services who reenlisted six days before enactment 
of the act of July 16, 1954, which amends the reenlistment bonus provisions of 
the Career Compensation Act of 1949, is not entitled to reenlistment bonus 
computed on the basis of the 1954 act. 


Assistant Comptroller General Weitzel to H. T. Ruggiero, Depart- 
ment of the Air Force, February 25, 1955: 

By letter dated September 14, 1954, the Deputy Director of Finance, 
Headquarters United States Air Force, forwarded to this Office your 
letter of August 23, 1954, with enclosure (military pay order), request- 
ing a decision on the right of Master Sergeant Roland S. Wintermute, 
AF 3246 4376, to the difference between the $360 reenlistment bonus 
paid to him, incident to his reenlistment for six years on July 10, 
1954, and two-thirds of his monthly basic pay multiplied by six 
($947.82), the amount payable to him for a reenlistment of six years 
if reenlistment bonus in his case is authorized to be paid under the 
provisions of section 208 of the Career Compensation Act of 1949, as 
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added by section 2 of Public Law 506, 83d Congress, approved July 16, 
1954, 68 Stat. 488. 


' It appears that Sergeant Wintermute was honorably discharged on 
December 21, 1949, and that on December 22, 1949, he reenlisted for 
an unspecified period of time and was paid a reenlistment bonus of 
$360. He resigned on July 9, 1954, and reenlisted for six years on 
July 10, 1954, at which time he was again paid a reenlistment bonus 
of $360. Your doubt as to the propriety of the proposed payment 
appears to arise by reason of the provisions of a message from Head- 
quarters United States Air Force (ALMAJCOM 758/54, dated July 
19, 1954), which indicates the view that the benefits of the above-cited 
section 208 do not accrue as a result of any reenlistment entered into 
prior to July 16, 1954, the date of enactment of Public Law 506. That 

act provides, in pertinent part, as follows: 


That section 207 of the Career Compensation Act of 1949 (ch. 681, 63 Stat. 
811), as amended (37 U. S. C. 238), is further amended by designating subsection 
“(e)” as subsection “(f)” and by inserting a new subsection (e), as follows: 

“(e) This section does not apply to— 

i “(1) any person who originally enlists in a uniformed service after the 
date of enactment of this amendatory Act; 

“(2) any member of a uniformed service in active Federal service on the 
date of enactment of this amendatory Act who elects to be covered by sec- 
tion 208 of this Act and who is otherwise eligible for the benefits of that 
section ; 

“(3) any person who— 

' “(A) was discharged or released from active duty from a uniformed 
t service not more than ninety days before the date of enactment of this 
’ amendatory Act, 
“(B) reenlists in that service within ninety days after the date of his 
discharge or release from active duty, 
“(C) elects to be covered by section 208 of this Act, and 
f “(D) is otherwise eligible for the benefits of that section; or 

“(4) any person covered by clause (2) or (3) who at any time elects, or 
has elected, to be covered by section 208 of this Act.” 

Sec. 2. The Career Compensation Act of 1949, as amended, is further amended 
by inserting the following new section at the end of title II: 

“Sec. 208. * * * a member of a uniformed service who reenlists in the regular 
component of the service concerned within ninety days after the date of his dis- 
charge or release from active duty, and who is not covered by section 207 of this 
Act, is entitled to a bonus computed according to the following table: 


“Rensiiateuns Column (1) Column (2) 
i 1 
involved Take Multiply by 
* « * * * * * 
Second. --_...-- Two-‘hirds of the monthly | Number of years specified in 
basic pay to which the reenlistment contract, or six, 
member was entitled at the if none specified. 
time of discharge. 
* * * - . 


‘“*1 Any reenlistment when a bonus was not authorized is not counted.” 
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On July 10, 1954, when Master Sergeant Wintermute reenlisted, the 
only method for computing a reenlistment bonus was that authorized 
by section 207 (a) of the Career Compensation Act of 1949, as amended 
by the act of October 26, 1951, 65 Stat. 653, 37 U. S. C. 288. The 
amendatory act of July 16, 1954, was not approved until six days 
later. It isa general rule that a statute is effective on and after the 
date of its enactment unless it is clear from its language, or there is a 
necessary implication, that a different effective date was intended. 
See 13 Comp. Gen. 265, 270; 21 Comp. Gen. 392, 398; 26 Comp. Gen. 
592, 593; 28 Comp. Gen. 200, 203; 29 Comp. Gen. 11, 12. There is 
nothing in the language of the amendatory act of July 16, 1954, to 
indicate an intent that it was to be effective prior to the date of its 
enactment, and its legislative history plainly indicates that it was the 
intent of the Congress that the act would not be effective prior to the 
date of its enactment and that its provisions would not be applicable 
to anyone who reenlisted prior to that date. 

In House of Representatives Report No. 2908 (to accompany S. 
3539, which became the act of July 16, 1954), at page 2, it is stated 
by the Committee on Armed Services— 

The new reenlistment bonus will not be applicable to anyone who is discharged 
more than 90 days preceding the date of enactment of the proposed legislation, 
and likewise will not be applicable to anyone who reenlists prior to the enactment 
of the proposed legislation. The Committee on Armed Services considered the 
feasibility of making the proposed legislation retroactive to include those who 
recently reenlisted, and those discharged more than 90 days preceding the en- 


actment of the legislation. The committee determined that such action was not 
feasible, since no cutoff date could be determined which would be fair to all 


persons involved. 

A similar statement was made on the floor of the House of Repre- 
sentatives at the time S. 3539 was passed by that body. See Con- 
gressional Record, July 14, 1954, at page 9952. See, also, page 5163 of 
the hearings of July 8, 1954, on S. 3539, before the Committee on 
Armed Services, House of Representatives. 

The conclusion is required, therefore, that the amendatory act of 
July 16, 1954, is effective only on and after the date of its enactment 
and that the benefits authorized by the act do not apply to any re- 
enlistment entered into prior to July 16, 1954. 

It follows that Master Sergeant Wintermute is not entitled to elect 


to be paid a reenlistment bonus computed in accordance with the table 
set out in section 


208 of the Career Compensation Act of 1949, as 
amended, and you 


are not authorized to credit his pay account on the 


basis of the submitted military pay order, which is being retained 
in this Office. 
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[B-122220] 


Uniformed Services Personnel—Designation of Trustee for 
Incompetent Member 


Where a mentally incompetent retired officer is unable to obtain the benefit of 
his retired pay from a court-appointed guardian of his property because the 
guardian may disburse funds only to a duly appointed guardian of his person, 
and no legal appointment of a personal guardian is contemplated, a trustee may 
be administratively designated under the act of June 21, 1950, to receive his 
retired pay notwithstanding the proviso in section 2 of said act whiéh prohibits 
an administrative designation of trustee when a legal guardian has been ap- 
pointed by a court. 


Assistant Comptroller General Weitzel to the Secretary of the Army, 
March 1, 1955: 


Your letter of December 1, 1954, requests decision whether, in the 
circumstances set forth in the enclosures, a “trustee” may be appointed 
under the provisions of the act of June 21, 1950, 64 Stat. 249, to receive 
payments of retired pay on behalf of Captain H., a mentally incom- 
petent officer. 


It appears that Captain H. was declared mentally incompetent to 
administer his own affairs by a court of competent jurisdiction in the 
State of Florida. A guardian of the officer’s property was ap- 
pointed by the Florida court but a guardian of his person has never 
been appointed. It appears from an enclosed copy of 2 letter from 
the attorneys for the legal guardian, a banking institution, that there 
is no authority for disbursement of funds by the Florida guardian 
of Captain H’s. property for his care and welfare to any person or 
organization not duly appointed the guardian of his person. 

The act of June 21, 1950, provides in pertinent part, that: 


Sec. 2. Any * * * retired or retainer pay, otherwise payable to any member 
of the uniformed services who, in the opinion of competent medical authority, 
is mentally incapable of managing his own affairs, is authorized to be paid, 
for the use and benefit of such incompetent member, to such person or persons 
who may be designated by the Secretary of the Army, the Secretary of the Navy, 
the Secretary of the Air Force, the Secretary of the Treasury, the Secretary 
of Commerce, the Federal Security Administrator, or such other officer or officers 
as the respective Secretaries or Administrator may designate for such purposes, 
without the necessity for appointment in judicial proceedings of a committee. 
guardian, or other legal representative, and any payments to the person or 
persons so appointed as provided herein shall constitute a complete discharge 
of the obligation of the United States as to the amounts so paid: * * * Pro- 
vided further, That the provisions of this section shall not apply where a legal 
committee, guardian, or other representative has been appointed by a court of 
competent jurisdiction, except as to any payments made hereunder prior to 
the receipt in the paying agency of the department or agency concerned of 
notice of such appointment: * * * 

Sec. 3. The secretary of the department concerned and the Federal Security 
Administrator shall prescribe such regulations as may be necessary to carry out 
effectively the provisions of this Act, including a requirement that such person 
or persons designated to receive payments as provided in section 2 above shall 
furnish satisfactory assurances that amounts received have been and will be 
applied to the use and benefit of the incompetent and, in cases wherein the pay- 
ments may be reasonably expected to exceed $1,000, that a suitable bond shall be 
provided by such person or persons which may be paid for out of sums due the 
incompetent. 
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Prior to the enactment of such provisions the pay accruing to an 
incompetent member of the uniformed services could be paid only to a 
legally appointed guardian. Hence, where no legal guardian was ap- 
pointed, the pay simply accumulated in his account. It was not avail- 
able for the care and maintenance of the incompetent member and, 
unless the member had registered an allotment in their favor prior to 
his incompetency, his dependents received nothing for their support. 

The legislative history of the act of June 21, 1950, shows that its 
purpose is to provide legal authority for the payment of amounts due 
incompetent members of the uniformed services to designated persons 
for their use and benefit and for the use and benefit of their dependents, 
where no legal guardian, etc., has been appointed by a State court. 
Giving consideration to such purpose and to the fact that a guardian 
generally has the power and duty of paying from the funds of his 
ward al] just debts which are due from the ward and that the family 
of the ward ordinarily is entitled to support and maintenance from 
his estate (25 Am. Jur., Guardian and Ward, 78, 79), it seems clear 
that the term “committee, guardian, or other legal representative,” 
contained in the proviso of section 2 of the act, has reference to court- 
appointed officials who are authorized to disburse the funds of the 
estate for those purposes. Otherwise the statute would be ineffective 
to remedy the situation which it was enacted to prevent in cases such 
as this where the guardian of the officer’s property does not possess 
that authority. 

It has been held that moneys due from the Government have no 
situs in any particular State but may be paid in any place where the 
Government chooses to pay it (United States v. Borcherling, 185 U.S. 
223). Since it appears that this retired officer is unable to obtain any 
of the benefits of his retired pay from the guardian of his property, 
and it is stated that the legal appointment of a guardian of his person 
is not contemplated, it is our view that the designation of a person 
under the provisions of the act of June 21, 1950, to receive payments 
of his retired pay is both proper and desirable. 

Your question is answered in the affirmative. 


[B-122733] 


Compensation—Longevity Step Increase—Service in Maxi- 
mum Step of Grade—Interrupted Federal Service 


Under civil service regulations implementing Executive Order No. 9721, a leave 
of absence of not more than three years during which an employee served with 
an international organization does not constitute a break in service so that an 
employee whose creditable service at the maximum salary step of grade GS-13 
before and after employment for twenty months with the Food and Agricultural 
Organization of the United Nations totaled more than three years prior to Sep- 
tember 12, 1954, the effective date of the act of September 1, 1954, is entitled to 
the longevity increase provided in section 103 of said act. 
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Assistant Comptroller General Weitzel to G. L. Conroy, Department 
of Agriculture, March 1, 1955: 


Reference is made to your letter of January 12, 1955 (A DIS- 
BURSEMENT Vouchers (Payrolls) ), transmitting a payroll voucher 
in favor of Earl D. Sandvig, covering a proposed payment of longev- 
ity step-increase in GS-13 for the period September 12, 1954, to De- 
cember 4, 1954, and requesting a decision whether you may certify 
the voucher for payment. 

The facts related in your letter are these: 

Mr. Sandvig has been employed in grade GS-13 (including the 
period served in old grade P-6) continuously since January 1, 1938, 
and has been in receipt of the top salary of that grade since October 
30, 1949. His services in that grade and salary were interrupted from 
June 14, 1952, to February 10, 1954, by his employment during that 
period with the Food and Agricultural Organization of the United 
Nations in Chile, to which organization he was transferred pursuant 
to Executive Order No. 9721, with reemployment rights. 

Section 103 of Public Law 763, approved September 1, 1954, 68 Stat. 
1105, provides— 


Sec. 103. (a) Section 704 of the Classification Act of 1949, as amended, is 
amended to read as follows: 

“Sec. 704. In the case of officers and employees in grades 11 to 15, inclusive, 
of the General Schedule who are receiving compensation at or above the maxi- 
mum scheduled rates for their respective grades on the date immediately preced- 
ing the effective date of this amendatory section, not to exceed three years of 
service performed immediately preceding such cffective date shall be counted 
toward longevity step-increases under section 703. Notwithstanding subsection 
(b) (4) of section 703, longevity step-increases for grade 15 of the General 
Schedule shall be $200.” 

(b) The amendment made by subsection (a) shall become effective at the be- 
ginning of the first pay period following the date of enactment of this Act. 
{Italics supplied.] 


The first pay period after September 1, 1954, is presumed, for the 
purpose of this case, to have begun September 12, 1954. 
Civil Service Regulation 25.52 (d) Z1-316.01 provides— 


(d) Longevity period is three years, of the aggregate period, of continuous 
service in a Classification Act position: (1) at the maximum scheduled rate of 
the employee’s grade; or (2) at a longevity rate of the employee’s grade; or 
(3) at a rate in excess of such maximum scheduled rate in accordance with 2 
provision of law; or (4) at any of the rates specified in (1), (2), or (3) of this 
paragraph, in a grade higher than his current grade. Intervening military serv- 
ice interrupting continuous service at one of the above rates is creditable for 
longevity step increases. A change of grade or rate of basic compensation pre- 
scribed by any law of general application does not begin a new longevity pe- 
riod. * * * A new longevity period begins when a longevity step increase is 
effected, or after a break in service in excess of four workweeks. The longevity 
period shall be extended for a sufficient amount of paid service to make up 
unpaid absences in excess of a total of sir workweeks during such period. 
{Italics supplied.] 


With respect to reemployment rights of employees transferred 
under Executive Order No. 9721, Civil Service Regulation 26 (d) 
Z1-332.01 provides— 
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(d) Upon reemployment under Executive Order 9721, an employee shall be 
considered as having been on leave of absence for a period not to exceed 3 years 
from the date of transfer and while employed by the said international organiza- 
tion. He shall be given the seniority and, to the extent consistent with law the 
pay to which he would have been entitled had he remained continuously wita 
the agency in his former position. He shall be considered as having competitive 
status and tenure and shall be given full credit for completion of probation for 
service in the international organization since acquisition of status. Any sick 
leave to his credit at the time of his separation for transfer shall be recredited 
tohim. [Italics supplied.] 

At the time of the employee’s transfer to the international organ- 
ization on June 14, 1952, he had served continuously at the top of his 
grade for 2 years, 7 months, and 14 days. From the date of his reem- 
ployment on February 10, 1954, to the effective date of Public Law 
763, namely, September 12, 1954, he had served at the top of his grade 
an additional period of 7 months and 2 days. 

Under Civil Service Regulation 25.52 (d), Z1-316.01, quoted above, 
not more than six workweeks of the leave of absence while employed 
with the United Nations organization may be counted toward the 
three-year period of service, but such absence under the above-quoted 
Executive order, would not constitute a break in the required con- 
tinuity of service for the three-year period. Accordingly, as Mr. 
Sandvig, both before and after the leave of absence, actually had cred- 
itable service at the maximum salary-step of GS-13 totaling in excess 
of three years prior to September 12, 1954, the effective date of Public 
law 768, the voucher, which is returned herewith, may be certified 
for payment, if otherwise correct. 


[B-122827] 


Interior Department—Fish and Wildlife Service—Reorgan- 
ization Plans—Inconsistent Provisions 


The provision in section 3 of Reorganization Plan No. 3 of 1940, which limits the 
administration of the Fish and Wildlife Service to a director and not more than 
two assistant directors, is irreconcilable with and repealed by implication by Re- 
organization Plan No. 3 of 1950, which transfers all functions of the director and 
assistant directors to the Secretary of the Interior and authorizes the perform- 
ance of such functions by any officer, agency or employee designated by the Secre- 
tary, and, therefore, the Secretary is not limited to the number of officers speci- 
fied in Reorganization Plan No. 3 of 1940 in administering the Service. 


Comptroller General Campbell to the Secretary of the Interior, 
March 1, 1955: 


Reference is made to letter of February 3, 1955, from the Adminis- 
trative Assistant Secretary, which forwarded an opinion of your 
Acting Solicitor to the effect that you are vested with authority to es- 
tablish a position of “Associate” or “Deputy” Director of the Fish 
and Wildlife Service. Before proceeding with the establishment of 
such position, your Department inquires as to whether we would ap- 
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prove salary payments to an officer appointed as “Associate” or “Dep- 
uty” Director of the Fish and Wildlife Service. 

The Fish and Wildlife Service, as such, was created by the con- 
solidation into a single agency of the Bureau of Fisheries and the 
Bureau of Biological Survey. This consolidation was effected by sec- 
tion 3 of Reorganization Plan No. 3 of 1940, 54 Stat. 1232. Such sec- 
tion is, in part, as follows: 

* * * The functions of the consolidated agency shall be administered under 
the direction and supervision of the Secretary of the Interior by a Director and 
not more than two Assistant Directors, who shall be appointed by the Secretary 
and perform such duties as he shall prescribe. * * * 

The opinion of your Acting Solicitor is predicated upon the following 
provisions appearing in Reorganization Plan No. 3 of 1950, 64 Stat. 
1262: 

Section 1. Transfer of functions to the Secretary.——(a) Except as otherwise 
provided in subsection (b) of this section, there are hereby transferred to the 
Secretary of the Interior all functions of all other officers of the Department of 


the Interior and all functions of all agencies and employees of such Department. 
? - as * Sd oo “ 


Sec. 2. Performance of functions of Secretary.—The Secretary of the Interior 
may from time to time make such provisions as he shall deem appropriate 
authorizing the performance by any other officer, or by any agency or employee, 
of the Department of the Interior of any function of the Secretary, including 
any function transferred to the Secretary by the provisions of this reorganiza- 
tion plan. 


* + x * * * * 


Sec. 5. Incidental transfers.—The Secretary of the Interior may from time to 
time effect such transfers within the Department of the Interior of any of the 
records, property, personnel, and unexpended balances (available or to be made 
available) of appropriations, allocations, and other funds of such Department 
as he may deem necessary in order to carry out the provisions of this reorgan- 


ization plan. 

Such provisions are viewed by your Acting Solicitor as superseding 
and replacing those contained in the earlier reorganization plan which 
provided for the administration of the Fish and Wildlife Service by 
a Director and not more than two Assistant Directors. 

The effect of a reorganization plan which has not been rejected by 
the Congress in the manner prescribed by section 6 of the Reorganiza- 
tion Act of 1949, 63 Stat. 205, is tantamount to that of a statute. It 
has the force and effect of law. Where there is an apparent incon- 
sistency between the provisions of any two reorganization plans deal- 
ing with the same subject, there would appear to be for application 
the same general rules of construction that are applied in resolving 
questions arising as a result of conflicting statutes. 

It is well established that a statute may be repealed by implication 
as well as by express terms. However, repeals by implication are not 
favored and a later law will not be construed as repealing an earlier 
law unless the two laws are in irreconcilable conflict. See 50 Am. Jur., 
Statutes, 543; 29 Comp. Gen. 528, 530; 28 id. 7, 9; 26 id. 488, 491. 
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The quoted portion of section 3 of Reorganization Plan No. 3 of 1940 
provides for the administration of the functions of the Fish and Wild- 
iife Service by a Director and not more than two Assistant Directors. 
On the other hand, Reorganization Plan No. 3 of 1950, among other 
things, transfers all functions of the Director and Assistant Directors 
of the Fish and Wildlife Service to the Secretary of the Interior and 
authorizes the performance of any or all such functions transferred 
to the Secretary by any officer, agency, or employee of the Interior 
Department who may be designated by the Secretary. It is clear 
that the authority thus vested in the Secretary to transfer the func- 
tions of the Fish and Wildlife Service to some other officer or agency 
of the Department is wholly inconsistent with the provisions of the 
prior reorganization plan requiring that the functions of the Fish and 
Wildlife Service be administered by a Director and not to exceed two 
Assistant Directors. In that respect, the two reorganization plans 
appear to be in irreconcilable conflict. Under settled rules of statu- 
tory construction, the former plan must yield to the provisions of the 
later plan, which reasonably may be regarded as having repealed by 
implication the provisions of the former plan requiring that the func- 
tions of the Fish and Wildlife Service be administered by a Director 
and not more than two Assistant Directors. It follows, therefore, 
that the former plan, insofar as it limits the number of principal 
officers that may be appointed to administer the functions of the Fish 
and Wildlife Service, is no longer effective. Your Department’s 
inquiry is answered accordingly. 


[B-89446] 


Island Trading Company of Micronesia—Liquidation 


The provisions in the Interior Department Appropriation Acts, 1953 and 1954, 
which provide that the Island Trading Company of Micronesia shall not have 
succession after December 31, 1954, require that the unobligated funds available 
to the Company on that date as well as any recoveries of accounts receivable 
should be deposited in the Treasury as miscellaneous receipts as soon as pos- 
sible; however, in the absence of any provisions of law requiring disposition of 
the buildings and equipment, their retention and use by the Office of the Terri- 
tories is in accordance with section 202 (c) of the Federal Property and Admin- 
istrative Services Act of 1949. 


Comptroller General Campbell to the Secretary of the Interior, 
March 3, 1955: 


Reference is made to letters dated December 14, 1954, and January 
12, 1955, from the Administrative Assistant Secretary, replying to a 
request by this Office for an expression of views relative to several 
questions which have arisen in connection with the termination of 
the Island Trading Company of Micronesia on December 31, 1954. 
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It is stated to be the view of your Departement that buildings and 
other physical property of the Company properly may be retained 
by, or transferred without exchange of funds to, the Office of the 
Territories. Also, the further view is stated that, upon termination 
of the Company, its funds may be withheld from deposit into the 
Treasury as miscellaneous receipts until such time as the Congress will 
have had an opportunity to consider legislation which would authorize 
the use of a portion or all of the funds to make loans to private enter- 
prises in order that they may engage in activities similar to those 
heretofore engaged in by the Island Trading Company. 

Provision for termination of the succession of the Island Trading 
Company is contained in the Interior Department Appropriation Act, 
1953, 66 Stat. 458, under the heading “Trust Territory of the Pacific 
Islands,” and reads in part as follows: 

* * * the reserve for Navy subsidies in the amount of $1,801,934 carried in the 
accounts of the Island Trading Company of Micronesia on December 31, 1951, 
as “Paid in Surplus” shall be paid into the Treasury as miscellaneous re- 
ceipts: * * * Provided further, That the Island Trading Company of Micronesia 
shall not have succession after December 31, 1953, and any funds available to 
said company on said date shall, unless otherwise specifically provided by law, 
be deposited in the Treasury as miscellaneous receipts: Provided further, That 
the references herein to the Island Trading Company of Micronesia shall be 
deemed to include any other officer, agency, or instrumentality performing the 
same or similar functions: Provided further, That no new activity requiring 
expenditures of Federal funds shall be initiated without specific prior approval 
of Congress. 

The succession of the Company was extended to December 31, 1954, 
by a provision contained in the Interior Department Appropriation 
Act, 1954, 67 Stat. 273, which provides “That the succession of the 
Island Trading Company is hereby extended to December 31, 1954, 
and the time within which the amount of the reserve for Navy sub- 
sidies shall be paid into the Treasury as miscellaneous receipts, as re- 
quired by the Interior Department Appropriation Act, 1953, is hereby 
extended to the said date.” 

Except for the amount of the Navy subsidies, the above provisions 
of law do not specify a date on which the funds of the Company 
must be deposited into the Treasury. However, there can be no doubt 
that the Congress intended that, in the absence of legislation enacted 
prior to December 31, 1954, specifically providing otherwise, the un- 
obligated funds available to the Company on that date should be 
deposited into the Treasury as miscellaneous receipts as early there- 
after as practicable. Furthermore, the legislative histories of the 
Interior Department Appropriation Act, 1954, and of Public Law 229, 
approved August 8, 1953, 67 Stat. 494, disclose that the Congress con- 
sidered but failed to approve legislation which would have permitted 
the funds here in question to be used for the purposes outlined in 
the December letter of the Administrative Assistant Secretary. See, 
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in this connection, House Report No. 716, 83d Congress, 1st Session, 
accompanying S. J. Res. 6 which was subsequently enacted as Public 
Law 229, and pages 2252 and 2264 of the Senate Hearings on the 
Interior Department Appropriation for 1954. 

Accordingly, this Office is of the view that the funds of the Com- 
pany properly may not be withheld from the Treasury for the pur- 
poses indicated in your letter but are required to be deposited as 
miscellaneous receipts at as early a date as practicable. Also, any 
recoveries on account of accounts receivable similarly should be so 
deposited. 

Whether the buildings and other physical equipment are considered 
as being property of the Company or of the Office of Territories, we 
agree that since the provisions of law in question do not specifically 
provide for the disposition thereof, and since the disposition pro- 
posed in your letter appears to be authorized by section 202 (c) of 
the Federal Property and Administrative Services Act of 1949, 63 
Stat. 384, as amended, the property properly may be retained and 
used by the Office of the Territories. 


[B-115301] 


Appropriations — Fiscal Year — Overlapping — Teletype- 
writer Services 

Teletypewriter services may be considered to be within the meaning of the act 
of Apri! 26, 1939, which provides that where the period covered by a charge for 
metered commodities or services, and for telephone services, begins in one fiscal 


year and ends in another, the payment may be made from the appropriation cur- 
rent at the end of such period. 18 Comp. Gen. 937, overruleé 


Comptroller General Campbell, March 4, 1955: 


There again has been presented the question of whether the pro- 
visions of the act of April 27, 1937, as amended by the act of April 26, 
1939, 31 U. S. C. 668a, which authorizes one payment for metered com- 
modities or services, and for telephone services, where the period cov- 
ered by the charge begins in one fiscal year and ends in another, may 
be construed to include teletypewriter services on a similar basis. 

The cited statute provides that— 

Hereafter, in making payments for commodities or services the quantity of 
which is determined by metered readings, such as gas, electricity, water, steam, 
and the like, and for telephone services, where the period covered by the charge 
begins in one fiscal year or allotment period and ends in another, the entire 


amount of the payment may be regarded as a charge against the appropriation or 
allotment current at the end of such period. 


That act was designed to eliminate a considerable amount of paper 
work theretofore imposed on utility companies serving the Govern- 
ment as a result of the commercial practice of rendering bills on other 
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than a calendar month basis. The statute authorizes payment from a 
current appropriation for such services or commodities where the pe- 
riod involved commences in one appropriation year and ends in the 
following year. 

Technically, telephone and teletype services may be said to be dif- 
ferent and distinguishable due primarily to the character of the termi- 
nal instruments utilized. However, the common object of both is the 
transmission of messages to a distant point by reproduction, through 
the use of the same facilities. Also, because of their similarity the two 
services are contracted for in the same manner. 

For the reasons stated it appears reasonable to conclude that the pro- 
visions of the cited act may be construed to include teletypewriter serv- 
ices, and therefore the decision of June 19, 1939, 18 Comp. Gen. 937. 
no longer will be followed. 


[B-117183] 


Six Months’ Death Gratuity—Illegitimate Child Born After 
Death of Serviceman 

The right of an illegitimate child to the six months’ death gratuity authorized 
by the act of June 4, 1920, is not defeated by the fact that the child was unborn 
on the date of notification of the death of a Marine Corps enlisted man who had 
acknowledged in writing the paternity of the child before his death, therefore, 
as the decedent was not survived by a widow, the child takes precedence over any 
other dependent relative previously designated as beneficiary. 

Assistant Comptroller General Weitzel to James M. Weidner, United 
States Marine Corps, March 4, 1955: 


Your letter of September 15, 1953, requested a decision as to whether 
the six months’ death gratuity may be paid in the case of M. W. B., 
private first class, 1,325,365, U. S. Marine Corps, to the legal guardian 
of his minor child. 

It appears that on March 11, 1952, M. W. B., enlisted in the United 
States Marine Corps and that on October 27, 1952, he designated F. B., 
mother, as the dependent relative to receive the six months’ death 
gratuity. He was killed in action on April 2, 1953, in Korea. It fur- 
ther appears that as the result of an inquiry dated January 8, 1953, 
from Miss V. N., to the Commandant of the Marine Corps, concerning 
payment by the enlisted man of the expenses of her confinement and 
the subsequent support of her unborn child, the decedent, on Febru- 
ary 6, 1953, stated over his handwritten signature that he felt certain 
he was the father of Miss N’s unborn child and that, if she so desired, 
he would initiate a request for emergency leave to return to the United 
States and marry her, give the child his name, and bear all the ex- 
penses incident to its birth and later support. Copies of a Certificate 
of Birth Registration and Letters of Guardianship show that on 
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June 13, 1953, a daughter, M. D. B., was born to V. M. N. and M. W. B.., 
and that on July 14, 1953, C. C. was appointed General Guardian of 
the person and property of M. D. B. by the Surrogate’s Court of 
Greene County, New York. Official notification of the decedent's 
death was received April 3, 1953, prior to the birth of his child. 

The act of June 4, 1920, 41 Stat. 824, as amended, 34 U.S. C. 943, 
provides that “Immediately upon official notification of the death” 
of a member of the Marine Corps, leaving no widow or child, there 
shall be paid to any other “dependent relative” previously designated 
by the member an amount equal to six months’ pay at the rate the 
member was receiving at the time of death. Under the act the widow 
of the decedent (if any) has a primary right to the gratuity. If there 
be no widow, payment is to be made to the decedent’s child or children 
and, if there be no widow or child, payment is authorized to any other 
dependent relative previously designated. 

In decision of January 10, 1951, B-93064, 30 Comp. Gen. 277, 280, 
referred to in your letter, it was held that the six months’ death 
gratuity statutes should be viewed as including illegitimate children 
where such relationship is properly established. Regarding the rights 
of unborn children, the case of Jn re Seabolt, 113 F. 766, 771, makes 
the following statement: 

A child in ventre sa mere is a child while yet unborn. From the time of con- 
ception the infant is in esse for the purpose of taking any estate which is for 
his interest * * *. The early English doctrine that an unborn child is not to be 
regarded as in esse has been long ago exploded, and the decisions of the courts 
now are uniformly to the effect that children in ventre sa mere are included 
within the meaning of the word “children.” This principle is so well established 
and so fully understood by the profession that it is not deemed necessary to cite 
authorities to support it. 

The laws of the State of New York—the apparent domicile of the 
parties here involved—provide that the father of an illegitimate child 
is liable for its support. Domestic Relations Law, sections 119-139. 
In proceedings to determine the paternity and liability for the support 
of a child after birth, the courts of New York have construed the word 
“child,” as used in New York statutes, to include an unborn child. 
See Thomson v. Elliott, 152 Misc. 188, 273 N. Y. S. 898, 902. 

Since the decedent in this case is not survived by a widow, but is 
survived by a child, the rights of that child take precedence over al- 
leged rights of any other dependent relative previously designated by 
him. The relationship of the child being sufficiently established by the 
decedent’s written acknowledgment, the fact that she was unborn on 
the date of notification of his death does not defeat her right to six 
months’ death gratuity. Payment on the claim of the legal guardian of 
the child is authorized accordingly. 

The claim and supporting papers submitted with your letter are 
enclosed. 
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[B-120668] 


Parking Meter Fees for Government Vehicles 


In the absence of a proper judicial determination as to the liability of the 
United States for parking meter fees or enactment of legislation, public parking 
meter fees for parking Government vehicles on streets of cities in the United 
States may not be paid from appropriated funds notwithstanding certain 
municipal ordinances require payment of such fees by operators of vehicles 
owned or used by the United States. 

Comptroller General Campbell to the Secretary of Health, Educa- 
tion, and Welfare, March 4, 1955: 


Reference is made to your letter of July 7, 1954, requesting a de- 
cision as to whether reimbursement may be made to officers and 
employees of the Department of Health, Education, and Welfare, for 
public parking meter fees paid by them incident to the parking of 
Government vehicles on streets of cities throughout the United States. 

For example, it is stated in your letter that in the operation of the 
Public Health Service installation situated in the outskirts of Cin- 
cinnati, Ohio, it is necessary for employees to use Government-owned 
vehicles for mail and messenger service to other Government agencies 
which are located in downtown Cincinnati. It is stated further that 
it is necessary for officials of the installation to consult with officials 
of other Government departments, state and city health officials, etc., 
whose offices are located in the business district of that city. The letter 
relates that public transportation from the installation to the business 
district is inadequate and that the public parking meter fees are paid 
by the officers and employees. You refer to the decisions reported in 
18 Comp. Gen. 151 and 26 id. 397, wherein payment from appropriated 
funds to a municipality for use of public parking space by Govern- 
ment vehicles was held to be unauthorized. However, you invited 
specific attention to the fact that the Traffic Code of Cincinnati pro- 
vides that the provisions of the Code shall not be construed to exempt 
from its penalty provisions “operators of vehicles owned or used in 
the service of the United States.” It is urged that, in view of the 
possible savings in time and expenses, the public “parking meter fees 
[be considered} in all instances as a leasing of space from the city 
involved.” 

The general rule is that title to streets is held by a municipality in 
its public or governmenta] capacity rather than in its proprietary 
capacity. See 64 C. J. S. 60, 64, Municipal Corporations, section 1682; 
and Harbor Land Co. v. Village of Fairport, 49 N.E. 2d 194, 204 
(Ohio). Parking meter fees generally have been held as being im- 
posed incident to traffic regulation under the police power of a 
municipality. City of Columbus v. Ward, 31 N.E. 2d 142 (Ohio) ; 
People v. Lang 106 N.Y.S. 2d 829 (New York); Bowers v. City of 
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Muskegon, 9 N.W. 2d 889 (Michigan). No case has been located in 
which such a charge was held to be incident to a proprietary function, 
such as a lease of space from the city referred to in the letter of 
July 7. See, generally, Johnson v. Maryland, 254 U.S. 51; Arizona 
v. California, 283 U. S. 423, 451; Penn Dairies v. Milk Control 
Comm’n, 318 U. S. 261; Mayo v. United States, 319 U.S. 441. 

While it was stated in 18 Comp. Gen. 151 that there was nothing 
in the parking meter ordinance there involved purporting to make it 
applicable to the operations of the Federal Government, the fact was 
not controlling in the disposition of the case. As pointed out in said 
decision, a State cannot in the exercise of its police power “encroach 
upon the powers of the general Government, or rights granted or se- 
cured by the supreme law of the land.” Also, see 14 Comp. Dec. 256, 
and the cases referred to therein. Thus, it would seem that the 
language of the Traffic Code of the City of Cincinnati which purports 
to make its provisions applicable to “operators of vehicles owned or 
used in the service of the United States,” may not operate to require 
payment of parking meter fees under the conditions here in question. 

In the absence of a determination by proper judicial authority of 
the liability of the United States for parking meter fees or the enact- 
ment of appropriate legislation, the payments in question are not 
authorized to be made from appropriated funds. However, it is sug- 
gested that consideration be given by your Department to the desir- 
ability of contacting appropriate officials of the City of Cincinnati 
with a view to obtaining, or attempting to obtain, a limited number 
of official street parking spaces. 

Your submission is answered accordingly. 

The copy of the 28th Annual Traffic Code of the City of Cincinnati, 
1953, transmitted with your letter, is returned. 


[B-121982] 


Appropriations—Obligation—Section 1311, Supplemental 
Appropriation Act, 1955 


Comments on proposed directive to be issued by Department of Defense for 
recording and reporting obligations pursuant to section 1311 of the Supple- 
mental Appropriation Act, 1955. 


Fixed-price contracts with escalation, price redetermination, or incentive pro- 
visions should be recorded as obligations, pursuant to section 1311 of the Sup- 
plemental Appropriation Act, 1955, for the amount of the fixed price stated in 
the contract, or for the target or billing price in the case of the incentive clause 
contract, and that amount increased or decreased to reflect price revisions at 
the time such revisions are made; however, in order to prevent violation of the 
Anti-Deficiency Act sufficient funds should be reserved to cover the excess of 
the estimated increases over the decreases. 


Letter contracts, letters of intent, and amendments should be recorded as obliga- 
tions pursuant to section 1311 of the Supplemental Appropriation Act, 1955, at 
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the maximum liability necessary to cover expenses incurred by the contractor 
prior to the execution of a definitive contract. 


Contracts which authorize variations in the delivery quantities should be re- 
corded as obligations under section 1311 of the Supplemental Appropriation 
Act, 1955, for the price of the quantity specified for delivery, exclusive of the 
permitted variations; however, in order to prevent violations of the Anti- 
Deficiency Act, sufficient funds should be reserved to cover the excess of the 
estimated increases over decreases. 


Amounts based on written intragovernment agreements authorized by law for 
specific supplies and services may be recorded as obligations under section 1311 
of the Supplemental Appropriation Act, 1955; however, obligations against 
fiscal year appropriations based on intragovernment agreements entered into 
pursuant to section 601 of the Economy Act of 1932 are required by section 1210 
of the General Appropriation Act, 1951, to be deobligated at the end of each 
fiscal year to the extent that the performing or procuring agency has not in- 
curred valid obligations under such agreements. 


Section 1311 of the Supplemental Appropriation Act, 1955, does not change 
the criteria set out in 32 Comp. Gen. 4386 for the recording of obligations for 
stock items. 


Military interdepartmental procurement orders are orders issued under section 
601 of the Economy Act of 1932, and, therefore, are required by section 1210 of 
the General Appropriation Act, 1951, to be deobligated at the end of each fiscal 
year to the extent that the performing or procuring agency has not incurred 
valid obligations under such orders. 


Section 1311 of the Supplemental Appropriation Act, 1955, does not change 
the existing rules established by decisions of the General Accounting Office for 
determining the appropriation obligation for travel, transportation and related 
expenses. 


Comptroller General Campbell to the Secretary of Defense, March 
4, 1955: 


Reference is made to letter of November 2, 1954, from the Assistant 
Secretary of Defense (Comptroller), requesting our comments and 
concurrence concerning a proposed Department of Defense Directive 
providing the prerequisites to the recording and reporting of obliga- 
tions against appropriations of the Department of Defense under the 
provisions of section 1311 of the Supplemental Appropriation Act, 
1955, Public Law 663, approved August 26, 1954, 68 Stat. 800, 830 
(hereinafter referred to as section 1311). 

As requested in the Assistant Secretary’s letter, a conference was 
arranged with representatives of the Department of Defense. As a re- 
sult of some difference of views, they requested that our reply be held 
in abeyance pending the submission of their views in writing. Such 
views were submitted at a later conference when the proposed Direc- 
tive was again discussed with your representatives. 

While it is not our function to review administrative regulations in 
advance of their issuance, the opportunity to furnish comments in this 
particular case is appreciated since the subject matter is so closely 
related to our functions. We concur in the issuance of this proposed 
Directive subject to the following comments and believe that the Di- 
rective, if revised accordingly, will form a guide by which the mili- 
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tary departments can record and report obligations on a sound and 
uniform basis. You will understand, however, that this concurrence 
is as to the general approach since, in the final analysis, the validity 
of obligations and expenditures will have to be determined upon the 
basis of the law and facts in each individual case. 

Section 1311, 68 Stat. 830, provides, in pertinent part, as follows: 


Sec. 1311. (a) After the date of enactment hereof no amount shall be recorded 
as an obligation of the Government of the United States unless it is supported 
by documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 
of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed; or 

(2) a valid loan agreement, showing the amount of the loan to be made and 
the terms of repayment thereof; or 

(3) an order required by law to be placed with a Government agency; or 

(4) an order issued pursuant to a law authorizing purchases without adver- 
tising when necessitated by public exigency or for perishable subsistence sup- 
plies or within specific monetary limitations; or 

(5) a grant or subsidy payable (i) from appropriations made for payment 
of or contributions toward, sums required to be paid in specific amounts fixed 
by law or in accord with formulae prescribed by law, or (ii) pursuant to agree- 
ment authorized by, or plans approved in accord with and authorized by, law; or 


(6) a liability which may result from pending litigation brought under au- 
thority of law; or 


(7) employment or services of persons or expenses of travel in accord with 
law, and services performed by public utilities ; or 


(8) any other legal liability of the United States against an appropriation 
or fund legally available therefor. 


a o * > . * a 

(d) No appropriation or fund which is limited for obligation purposes to a 
definite period of time shall be available for expenditure after the expiration 
of such period except for liquidation of amounts obligated in accord with 
subsection (a) hereof; but no such appropriation or fund shall remain avail- 
able for expenditure for any period beyond that otherwise authorized by law. 

The sections of the proposed Directive are considered in the order 
contained in the Directive. 

Section 3. It is suggested that the term “technical service” be in- 
serted after the word “bureau” in the definition of the term “compo- 
nent of the Department of Defense.” 

Section 4A (1). Subsection (b) provides that under fixed-price 
contracts with escalation, price redetermination, or incentive provi- 
sions, obligations shall be recorded for the amount of the fixed price 
stated in the contract, or the target or billing price in the case of a 
contract with an incentive clause, and that the amount so recorded 
shall be increased or decreased to reflect price revisions at the time 
that such revisions are made or determined pursuant to provisions 
of the contract. It is assumed that none of these contracts with incen- 
tive clauses will have both a target price and a billing price. While 
we have no objection to the recording of obligations upon that basis, 
such practice might well result in a violation of section 3679, Revised 
Statutes, as amended, 31 U. S. C. 665, unless appropriate safeguards 
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are provided either in this proposed Directive or in the administrative 
regulations issued under the latter act with the concurrence of the 
Director of the Bureau of the Budget. Such safeguards normally 
would consist of administrative reservations of sufficient funds to 
cover at least the excess of the estimated increases over the decreases. 

Subsection (e) provides generally that the obligations under letter 

contracts, letters of intent, and amendments thereto, shall be recorded 
in the amount stated as the maximum liability under such letter or 
amendments. It is suggested that the following amendment be in- 
serted immediately prior to the last sentence in this section : 
The maximum liability shown will be that amount necessary to cover expenses 
to be incurred by the contractor prior to the execution of a definitive contract 
Letter contracts and letters of intent shall be converted to definitive contracts 
within a reasonable period of time as defined by regulations. 

Subsection (f) provides that obligations under contracts authoriz- 
ing variations in quantities to be delivered shall be recorded for the 
price of the quantity specified for delivery, exclusive of the permitted 
variations. What is stated above under subsection (b) with respect 
to the possibility of violations of section 3679, Revised Statutes, is 
equally applicable here. 

Subsection (g) provides that obligations shall be recorded in the 
amount of the liability for the current monthly period, except that 
where the liability under the terms of the lease is for a longer period, 
the amount of such greater liability shall be recorded. While we have 
no objection to the recording of an obligation covering the liability 
under a lease for a longer period than the current monthly period, it 
is noted that section 22 of Budget-Treasury Regulation No. 1 provides 
for the inclusion of amounts accrued for the use of property during 
only the current reporting period for reporting purposes. 

Section 4A (2). Intragovernment Agreements. Agreements in 
writing between Government agencies complying with the require- 
ments of section 1311 (a) (1) are authorized to be recorded as obliga- 
tions by that section. However, section 1311 neither authorizes the 
entering into of intragovernment agreements nor does it affect any 
other provision of law relating to intragovernment agreements other 
than possibly to the extent it requires such agreements to be for spe- 
cific goods, etc., and in writing. The general authority relied upon 
by most agencies for intragovernment agreements is section 601 of 
the Economy Act of 1932, 47 Stat. 417, as amended, 31 U.S. C. 686. 
While there may be recorded obligations based upon agreements en- 
tered into under that provision of law if the agreements comply with 
section 1311 (a) (1), 68 Stat. 830, such obligations against fiscal year 
appropriations are required by section 1210 of the General Appropri- 
ation Act, 1951, Public Law 759, approved September 6, 1950, 64 
Stat. 765, to be deobligated at the end of each fiscal year to the extent 
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that the performing or procuring agency has not incurred valid obli- 
gations under the agreement. It therefore becomes necessary in each 
case to determine under what statutory authority the requesting or 
ordering agency enters into the intragovernment agreements. 

Project orders. Project orders are issued under the provisions of 
iaw codified in 41 U.S. C. 23 and, therefore, are not affected by sec- 
tion 1210 of the General Appropriation Act, 1951. 

Stock items. It is stated in the correspondence furnished by your 
representatives that there are literally tens of thousands of transac- 
tions daily within the establishment involving the use of stock funds 
and that to require acceptance of each order for items to be delivered 
from stock would result in additional unnecessary paper work and 
create accounting difficulties. In view thereof and since there is no 
indication of any specific objection by the Congress to the criteria 
set out in our decision of April 7, 1953, B-114578, 32 Comp. Gen. 436, 
tor the recording of obligations for supplies, material or equipment 
to be furnished from stock, we will not réquire acceptance of orders 
for common-use stock items which are on hand or on order and will 
be delivered promptly. Such orders otherwise and all other orders 
for items to be delivered from military stocks must meet all of the 
requirements of section 1311 (a) (1). 

Military interdepartmental procurement orders. It is further con- 
tended by representatives of your Department that military interde- 
partmental procurement orders (hereinafter referred to as MIPR’s) 
are issued under provisions of law peculiar to the Department of 
Defense rather than under the provisions of section 601 of the Econ- 
omy Act. Reference is made to the National Security Act of 1947, 
as amended, section 10 of the Armed Services Procurement Act (41 
U.S.C. 159) and section 638 of the Department of Defense Appropri- 
ation Act, 1953 (41 U.S.C. 162). 

While the term “including government agencies” was inserted in 
the proposed section 1311 (a) (1) to permit MIPR’s, among other in- 
teragency agreements, to be recorded as obligations, it was not intended 
thereby to permit such funds to remain available indefinitely to the 
procuring agency for the execution of procurement contracts. To the 
contrary, it was intended to remove any doubt that such orders, as other 
orders issued under section 601 of the Economy Act, could be recorded 
as obligations but the procuring agency was to have no longer period 
to execute the procurement contracts than the agency issuing the orders 
would have had if it had done the procuring. The provisions of law 
relied upon by your Department, which are cited above, are viewed 
as having been enacted merely to require the military departments to 
exercise authority they already had to consolidate procurement re- 
quirements. This could have been accomplished by the military de- 
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partments under section 601 of the Economy Act prior to the enact- 
ment of those provisions of law. Such provisions of law extended 
the existing authority of the military departments to the Secretary of 
Defense and directed that procurement requirements be consolidated 
to the extent deemed feasible. We thus feel that we are constrained 
to hold that MIPR’s are issued under section 601 of the Economy Act, 
as amended, and, therefore, are subject to the provisions of section 1210 
of the General Appropriation Act, 1951. 

In addition to the revision of section 4A (2) to conform with the prin- 
ciples stated above, the following suggestions are made for your 
consideration : 

The first paragraph might be revised as follows: 

Orders authorized by law to be issued for specific supplies, material, equip- 
ment, work, or services under the acts of June 5, 1920 and July 1, 1922 (41 U.S.C. 
23) ; section 601 of the Economy Act of 1932 (31 U. 8S. C. 686) ; and other similar 
authority shall be recorded as obligations against the appropriation of the order- 
ing agency as follows: 

Subsection (a) provides that project orders on any component of the 
Department of Defense or of another Government agency shall be 
recorded as obligations in the amount stated in the order when accepted 
in writing. This subsection should be restricted to project orders 
placed with “Government-owned establishments” as that term is used 
in 41 U.S.C. 23. 

It is suggested that the last two lines of subsection (e) be deleted and 
the following substituted therefor : 
in accordance with the provisions of the Comptroller General’s decision of April 
7, 1953 (32 Comp. Gen. 436) and DOD Directive Number 7220.2, dated 2 April 
1953 entitled “Obligations for Material to be Delivered from Stock.” 

Section 4B. Loan Agreements. It is suggested that the clause 
“showing the amount of the loan to be made and the terms of 
repayment thereof” be inserted in the first sentence after the word 
“agreements.” 

Section 4D. Purchase Orders. It is suggested that the clause 
“issued pursuant to a law authorizing purchases without advertising” 
be inserted after the word “services” in the second line. 

Section 4F. Liability under Pending Litigation. ‘Tire last sen- 
tence of this section—“Any deficiency judgment entered subsequent to 
the declaration of taking shall be recorded as an obligation of the then 
current appropriation available for such purpose”—should be revised 
to conform with Office decisions of February 18, 1938, A-89617, 17 
Comp. Gen. 664, and August 13, 1954, B-120930, 34 Comp. Gen. 67, 
which hold that appropriations for land acquisition under condemna- 
tion proceedings become obligated at the time the Attorney General is 
requested to institute the proceedings. 
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Section 4G. Personal Services, Travel, and Public Uiilities Serv- 

ices. It is suggested that the following be added immediately after 
the captioned heading so as to clarify the area or level of responsibility 
at which the administrative determination shall be made for both (a) 
nonmilitary, and (b) military: 
Written administrative determinations as provided under the following services 
shall be made by the allottee or such officers and employees of the Department 
of Defense who are authorized to obligate and expend funds in accordance with 
the provisions of Section 3679 of the Revised Statutes (31 U. S. C. 665), as 
amended, and DOD Directive No. 7200.1, dated 20 March 1952: 

Subsection (2) provides generally for the recording of obligations 
for expenses of travel in accordance with written administrative de- 
terminations based upon travel authorizations issued, estimated 
transportation to be purchased, estimated anticipated reimbursements 
to be earned by employees and others for per diem allowances, for use 
of privately-owned vehicles and for incidental travel expenses for the 
monthly reporting period. As you know, the rules established by 
prior decisions of this Office for determining when an obligation is 
incurred for the various types of travel and related expenses, particu- 
larly as to which fiscal year appropriation is chargeable, vary in ac- 
cordance with the law and facts involved in each type of expense. 
There is no doubt that the Congress, in enacting section 1311, had no 
specific intent to relax any of these rules. Accordingly, this subsec- 
tion should be clarified to give effect to the existing rules for obligat- 
ing appropriations for travel and related expenses, except as they may 
have been changed by statute, such as section 604 of the Department 
of Defense Appropriation Act, 1954, 67 Stat. 349. 

Section 4H. Other Legal Liabilities. Subsection 1311 (a) (8) 
refers to legal liabilities of the United States under legally available 
appropriations which are not covered by the prior subsections (a) (1) 
through (a) (7). In order for orders placed with revolving funds 
referred to in subsection 4H (1) of the proposed directive to be re- 
corded as obligations, they must meet the requirements of section 1311 
(a) (1), except certain orders required by law to be placed with the 
General Supply Fund, General Services Administration, which are 
authorized to be recorded as obligations by section 1311 (a) (3). The 
purchase orders referred to in section 4H (6) may not be recorded as 
obligations unless they meet the requirements of subsections (a) (1) 
or (a) (4) of section 1311. 

Section 5. The last sentence in this section providing that the “re- 
striction contained in section 1311 (d) on expenditures shall apply 
only to obligations incurred subsequent to June 30, 1954,” should be 
revised to read “The restriction contained in section 1311 (d) on ex- 
penditures shall not apply to obligations recorded prior to June 30, 
1954, which have since become legal liabilities of the Government.” 
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Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 
[B-121852] 


Compensation—Rates—Position Reallocation 


An employee whose position had been downgraded without material change in 
duties after it had been brought under the Classification Act of 1949 is entitled 
under section 25.104 (c) (5) of the Federal Personnel Manual promulgated pur- 
suant to section 1105 (b) of said act to have her pay preserved to the same extent 
as if her position had been correctly classified upon conversion, and is entitled to 
receive the increase authorized by section 1 (b) (2) (A) of the act of October 
24, 1951. 

Assistant Comptroller General Weitzel to Lester H. Thompson, 
Federal Housing Administration, March 7, 1955: 


Reference is made to your letter of October 20, 1954, your reference 
AC-S, transmitting a voucher in favor of Mrs. Frances C. Lyon, for 
$15, representing the difference between the salary rates of $3,655 
per annum and $3,785 per annum for the period from August 29 
through October 9, 1954. You ask whether, under the facts and cir- 
cumstances hereinafter related, the voucher may be certified for 
payment. 

On April 30, 1950, the employee’s position, which she had held since 
November 3, 1946, was placed under the Classification Act of 1949, 
63 Stat. 954. The grade administratively allocated to the position 
was GS-5, and the initial salary rate was fixed at $3,475 per annum, 
the fourth step of the grade. That salary rate was the one Mrs. Lyon 
had attained in her position prior to its becoming subject to the Classi- 
fication Act. The $3,475 rate was subsequently increased to $3,785 by 
the act of October 24, 1951, Public Law 201, 63 Stat. 612. Effective 
August 29, 1954, at which time she theri had attained the salary rate 
of $4,160 per annum through within-grade salary advancements, her 
position was changed to grade GS-4 as a result of postaudit action by 
the Civil Service Commission. Based upon that action the salary rate 
was fixed in the personnel action at $3,785 per annum, but because of 
the doubt about the correctness of the $3,785 rate which the personne! 
action had specified, the employee was paid only at the rate of $3,655 
per annum, the top scheduled rate of grade GS-4. There is nothing 
in the record to disclose that the downgrading of the position resulted 
from any material change in duties and responsibilities but an in- 
formal inquiry regarding that point elicits the information that no 
such change in duties and responsibilities was involved. 

The salary-saving provisions of section 604 (b) (1) of the Classifi- 
cation Act of 1949, 63 Stat. 966, and of section 25.103 (e) of the Fed- 
eral Employees Pay Regulations, apply only to employees whose posi- 
tions were previously subject to the Classification Act of 1923, as 
amended. As the position here involved was not under the Classifica- 
tion Act of 1923, 42 Stat. 1488, prior to the effective date of Title VI 
of the Classification Act of 1949, the saving provision of section 
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25.103 (e) of the Federal Personnel Manual, Z1-318, referred to by 
you, has no application. However, there are for consideration here 
sections 25.103 (d) and 25.104 (c) (5) of the Federal Personnel 
Manual, pages Z1-318 and 319. Those sections provide, respectively, 
as follows: 

(d) Where an employee occupies a position not subject to the Classification 
Act, and the employee together with his position is initially brought under the 
Classification Act of 1949 pursuant to the Reorganization Act of 1949 or other 
legislation, an Executive Order of the President, or decision of the Civil Service 
Commission under section 203 of the Classification Act of 1949, the provisions of 
section 25.104 (c) (1) to (5), inclusive, shall apply in determining the em- 


ployee’s initial rate of basic compensation. This provision shall apply only so 
long as the employee continues to occupy the same position. 


* o * * . * * 

(5) After salary rates have been initially established, an employee may sub- 
sequently receive an increase in compensation by reason of the operation of 
Titles V and VII, section 802 (b) of Title VIII, or Title X. An employee whose 
salary was initially established under the foregoing provisions in a position 
which is later changed to a lower grade without material change of duties and 
responsibilities, shall be paid at the rate he received immediately prior to the 
date his position became subject to the act, or at a higher rate authorized 
by the provisions of section 25.103. 

The second sentence of section 25.104 (c) (5) just quoted protects 
an employee against his being deprived of the salary-saving benefits 
of section 1105 (b) of the Classification Act, 63 Stat. 972, by an erro- 
neous classification of his position in a grade higher than that war- 
ranted by its duties. It is based upon the principle that. if an em- 
ployee’s position is downgraded, without material change of duties 
since it was brought under the Classification Act, the employee is 
entitled to have his pay preserved to the same extent as if his position 
had been classified correctly. 

Under the provisions of section 25.104 (c) (5) the rate to which 
Mrs. Lyon now is entitled is the rate that would have been her saved 
rate if her position had been placed in grade GS-4 at tho time it ini- 
tially was brought under the Classification Act in April 1950. Ini- 
tially, her rate of $3,475 would have been preserved by the provisions 
of section 1105 (b) of the Classification Act, the section under which 
section 25.104 (c) (5) was promulgated. Section 1 (b) (2) of Public 
Law 201, approved October 24, 1951, 65 Stat. 612, specifically increased 
pay rates of employees who were in positions subject to the Classifi- 
cation Act but who were paid at salary rates other than the scheduled 
and longevity rates provided by the act. Those provisions increased, 
among others, rates being paid employees under the salary-saving 
provisions of section 1105 (b) of the Classification Act. Paragraph 
(A) of that section specifically provides as follows: 

(A) If his rate immediately prior to the effective date of this Act was less 


than the maximum longevity rate of the grade, he shall be paid at the scheduled 
or longevity rate which he would receive under paragraph (1) had he been 
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receiving basic compensation immediately prior to such effective date at the 
scheduled or longevity rate next higher than his rate of basic compensation 
immediately prior to such effective date. 

Paragraph (A) just quoted would have changed the rate of $3,475 
to $3,815 by first converting it to the previous longevity rate of grade 
GS-4 next higher than $3,475, namely, $3,515, the second longevity 
rate of the grade. Then that rate would be increased to $3,815, the 
second longevity rate of grade GS-4 under the new classification 
schedules provided by Public Law 201. Accordingly, Mrs. Lyon 
should be paid at the rate of $3,815 per annum from August 29, 1954, 
the date her position was reduced to grade GS-4. 

The payroll voucher, which is returned herewith, may not be certi- 
fied for payment based upon the stated salary rate of $3,785 per 
annum, but it may be processed for payment upon the salary rate of 
$3,815 per annum in accordance with the conclusion hereinabove 
reached, 


[B-122837] 


Subsistence — Per Diems — Military, Naval, Ete., Person- 
nel—Temporary Duty at Headquarters 

Naval officer who was ordered to report for permanent duty at one Washington, 
D. C., installation and to perform prior “temporary duty” at another Washing- 
ton installation may not be considered to have been traveling away from his 
designated post of duty within the meaning of section 303 (a) of the Career 
Compensation Act of 1949 so as to be entitled to per diem for the “temporary 
duty” or duty period, even though at the time he was performing such “tem- 
porary duty” amendatory orders were issued which directed him to proceed 
to another permanent duty station. 

Assistant Comptroller General Weitzel to Lieutenant Commander 
W. M. Martin, Department of the Navy, March 7, 1955: 


Your memorandum of January 11, 1955, requests an advance de- 
cision as to the entitlement of Ensign Walter E. Workman, USNR, 
to per diem for duty performed by him at Washington, D. C., during 
the period September 14 to December 20, 1954. 

By orders of August 6, 1954, from the Chief of Naval Personnel, 
the officer was directed to report to the Commanding Officer, Reserve 
Officer Command School, Naval Schools Command, Naval Station, 
Newport, Rhode Island, for temporary duty of about two days and 
then to proceed and report to the Commanding Officer, Naval Se- 
curity Station, Washington, D. C., for “temporary duty” under in- 
struction in the Naval Security Group Department. Upon completion 
of that duty he was to report to the Director, National Security 
Agency, Washington, D. C., for duty. Those orders were amended 
under date of December 15 (delivered December 20, 1954) so as to 
direct him to regard himself detached from temporary duty under 
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instruction in the Naval Security Group Department on or about 
January 10, 1955, and to proceed to Adak, Alaska, for duty. It is 
shown that he performed the ordered duty at Washington, D. C., 
during the period of his claim. 

Since the orders of August 6, 1954, directed the officer to report 
for duty at Washington, D. C., following a period of “temporary 
duty” at this place, Washington, D. C., was his designated post of 
duty and, in effect, his permanent station from time he arrived here. 
No right to per diem could accrue to him during the period he per- 
formed “temporary duty” or duty here because he was not traveling 
away from his designated post of duty, within the meaning of sec- 
tion 303 (a) of the Career Compensation Act of 1949, 63 Stat. 813, 
and hence was not in a travel status during such duty. He entered 
a travel status following such duty only when travel away from here 
actually was commenced under his modified orders. 

Accordingly, payment on the voucher submitted with your letter 
is not authorized and it will be retained in this Office. 


[B-122860] 


Compensation — Periodic Within-Grade Advancement — 
Waiting Period Commencement 

There is no requirement incident to a transfer between Government agencies 
that an employee be separated at the close of business on his last workday, or 
the last day of the pay period, and General Accounting Office may not change 
the effective date of separation so that the service toward a within-grade salary 


increase under section 701 of the Classification Act would commence in an 
earlier pay period. 


Assistant Comptroller General Weitzel to George P. Shippey, March 
7, 1955: 


Receipt is acknowledged of your letter of January 3, 1955, request- 
ing review of the settlement of December 30, 1954, which disallowed 
your claim for $7.23, representing an increase in compensation for one 
pay period. Your claim was disallowed for the reason that your 
appointment with the Department of the Air Force was made effective 
Monday, October 27, 1952, and, accordingly, the 78 weeks (inadvert- 
ently stated as 72 weeks in the settlement) required by section 701 (a) 
of the Classification Act of 1949, 63 Stat. 954, for a periodic increase 
did not expire until the close of business Sunday, April 25, 1954, thus 
necessitating a wait until the beginning of the next pay period before 
the within-grade salary increase could be effected. 

You contend that as Friday, October 24, 1952, was the last day for 
which you received compensation in your employment with the Insti- 
tute of Inter-American Affairs, you should have been separated on 
Saturday, October 25th, instead of Sunday, October 26th. 
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Under section 604 of the Classification Act of 1945, 59 Stat. 303, the 
respective departments and establishments are required to establish 
a basic administrative workweek of 40 hours and to require that the 
hours of work in such workweek be performed within a period of not 
more than 6 of any 7 consecutive days. In compliance with that re- 
quirement it is the general rule to confine the 40 hours to 5 workdays, 
Monday through Friday, which appears to have been the workweek 
established in your case with the agency from which you were sepa- 
rated and the agency to which you were transferred or reemployed. 
Saturdays and Sundays are thus nonworkdays. However, the em- 
ployee remains on the rolls of the employing office during such non- 
workdays unless separated therefrom by administrative action or by 
resignation. While it would have been legally permissible for your 
former agency to have separated you on Saturday, October 25, 1952, 
and for the Department of the Air Force to have placed you on the 
rolls effective Sunday, October 26, 1952, nevertheless, there is no re- 
quirement that an employee be separated at the close of business on 
the last workday or the last day of the pay period. Thus, the admin- 
istrative action in separating you at the close of business Sunday, 
October 26, 1952, for transfer to the Department of the Air Force was 
legal and proper, and our Office is powerless to change the official 
records concerning the effective date of separation, etc. As you re- 
ceived a one-step increase upon your appointment with the Depart- 
ment of the Air Force in GS-12, which constituted a promotion from 
the GS-11 grade held by you with the Institute of Inter-American 
Affairs, 78 weeks of service were required to qualify you for a further 
step-increase which time did not expire until the close of business 
Sunday, April 25, 1954. Section 701 (a) of the Classification Act of 
1949, provides that any within-grade increase shall be effective “at the 
beginning of the next pay period following the completion * * * of 
78 calendar weeks of service.” 

Accordingly, the settlement disallowing your claim for an addi- 
tional step-increase for one pay period was correct and, upon review, 
the settlement is sustained. 


[B-120421] 


Compensation—Double—Concurrent Retired and Civilian 
Service Pay—Consultant—Non-Workdays 


Retired Army officer who is employed as consultant on “when-actually-employed” 
basis with a regular fixed tour of duty of five days per week which qualified 
him for leave benefits under the Annual and Sick Leave Act of 1951 is considered 
as having a full-time civilian employment status notwithstanding compensation 
was stated on a daily rate basis, and, therefore, he is precluded by the dual 
compensation limitation of section 212 of the Economy Act of 1932 from receiving 


retired pay for non-work days—Saturdays, Sundays, and holidays—during his 
civilian service. 








430 DECISIONS OF THE COMPTROLLER GENERAL [34 


Assistant Comptroller General Weitzel to Colonel Clyde W. O’Hern, 
Department of the Air Force, March 8, 1955: 


Reference is made to your letter of May 6, 1954, forwarded here by 
letter dated June 10, 1954, from the Office, Director of Finance, De- 
partment of the Air Force, requesting decision whether payment 
properly may be made on a voucher in favor of Brigadier General Gil- 
bert Hayden, USAF, retired, covering retirement pay for 12 days dur- 
ing the month of December 1953. The 12 days were those during that 
month when the officer was not actually employed as a civilian con- 
sultant under his appointment as “Expert with Headquarters, Air 
Research and Development Command, Baltimore, Maryland.” 

General Hayden’s tour of duty in his civilian capacity is sum- 
marized in your letter as follows: 


The following is a review of the tour of duty of General Hayden as Expert 
with Headquarters. Air Research and Development Command, Baltimore, 
Maryland: 

a. SF 50 dated 19 June 1953, effective date of employment—19 June 1953; sal- 
ary $50.00 per day; nature of action—‘Excepted appointment when actually em- 
ployed NTE 12 days in FY 53”; Civil Service or other Legal Authority—“Sec 15, 
P. L. 600, 79th Congress and current appropriation Act”; Statement under 
remarks—“Regular tour of duty 5 days per week”. 

b. General Hayden worked and was paid Consultant Salary for 84% days dur- 
ing the month of June 1953. Retirement pay was paid for 21 days. 

ce. SF 50 dated 1 July 1953 extended the “excepted appointment—when actually 
employed—NTE 30 days in FY 54”; effective date 1 July 1953, statement in re- 
marks, “Regular tour of duty—5 days per week”. Nature of action of aforemen- 
tioned SF 50 was corrected on 23 July to read “Excepted appointment—when 
actually employed—NTE 90 days in FY 54”. 

d. In July 1953, he worked and was paid for 24 days including the 30th and 
3ist. He was paid retirement pay for 7 days, no charge having been made for 
the 31st. 

e. In August 1953, he worked and was paid for 17 days; retirement pay was 
paid for 13 days. 

f. Report received from ARDC for the month of September stated General 
Hayden worked and was paid for 22 days, which included the 7th of September 
(Labor Day). Clarification was requested from ARDC in view of the fact that 
General Hayden had advised this office he had not worked on the 7th of Septem- 
ber. Reply received from ARDC as follows: “Report of General Hayden’s em- 
ployment during September included Labor Day the seventh, inasmuch as he was 
appointed on a regular tour of duty of 5 days weekly, subject to Leave and Holi- 
day benefits”. 

g. General Hayden worked on 1, 2 and 3 October and was on leave without 
pay status the remainder of the month of October, and 29 days during the month 
of November; he worked on 30 November, charge for which is being made from 
his December pay on aforementioned attached voucher. 

h. Report received from ARDC on 18 January 1954 of General Hayden’s em- 
ployment during the month of December is as follows: “Subject worked 8 hours 
daily on 1, 2, 3, 4, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 21, and 22 December. He was 
in Annual Leave Status on 23 December, for which payment was made. He 
worked 4 hours on 24 December. He was granted 4 hours absence on 24 Decem- 
ber and 8 hours absence on 25 December without charge to Leave, due to day and 
a half holiday, and received regular payment. General Hayden's gross salary 
was $1,475.00 and net $1,209.20. These figures represent lump sum payment for 
64 hours of accrued annual leave. Official Holidays of 4 hours on 31 December 
1953 and 8 hours on 1 January 1954, included in the terminal leave period, were 
granted without charge to annual leave”. (Gross amount given above included 
pay for 30 November 1953). 

i. SF 50 dated 23 December 1953 terminated General Hayden’s employment, 
effective 25 December 1953. 





GIS FR 


EERE TE ETRE NTE ET TIT IE TT 


AE REE TT AE TT 








E 


oe 


EEE 


ee RO RET ET See ena yr 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 431 


The payment proposed on the submitted voucher, stated in the sum 
of $236.38, appears to be intended as retired pay (at the monthly 
rate of $644.67) for December 5, 6, 12, 19, 20, 23, 25, 26, 27, 28, 29, and 
30, 1953, less retired pay for one day November 30, 1953, on which the 
officer worked and for which he previously had received both civilian 
compensation and retired pay. 

Your letter states that General Hayden was retired upon his own 
application effective February 29, 1952, under the provisions of section 
1243 of the Revised Statutes (10 U. S. C. 948), after more than 31 
years of active service. Section 212 of the Economy Act of June 30, 
1932, 47 Stat. 406, as amended, 5 U.S. C. 59a, prohibits the concurrent 
receipt of retired pay for or on account of services as a commissioned 
officer of the uniformed services and compensation from a civilian 
office or position under the United States Government at a combined 
rate in excess of $3,000 per annum. That section of the statute has 
not been viewed by us as prohibiting the receipt of full retired pay 
for any period when the retired officer is not in a pay status in his 
civilian position. However, we have held that full-time employees 
on a normal five-day workweek are not in a non-pay status for that 
purpose on days which are normally non-work days (Saturdays, Sun- 
days, and holidays), there not being on those days any absence from 
duty or loss of compensation. 28 Comp. Gen. 103. On the other hand, 
we held in decision of October 8, 1951, 31 Comp. Gen. 126, that an 
intermittent employee with compensation provided upon the basis of 
a fixed rate per day “for each day worked” was entitled to retired pay 
for Saturdays, Sundays, and holidays on which no work was per- 
formed, even though the record showed almost continuous employment 
in a civilian capacity on the remaining days of the week on a work 
schedule approximating that of full-time employees, it being con- 
sidered that the civilian compensation was intended for accrual upon 
a daily basis and in fact accrued only on days when work actually 
was performed. Compensation was provided similarly in General 
Hayden’s case at a daily rate of $50 “when actually employed.” How- 
ever, further provision in his appointment fixed a “Regular tour of 
duty 5 days per week.” 

By virtue of the provision in his appointment fixing a regular tour 
of duty, General Hayden qualified for leave benefits under the Annual 
and Sick Leave Act of 1951, 65 Stat. 679, 5 U. S. C. 2061-2066. See 
section 202 of that act, 65 Stat. 679, 5 U. S. C. 2061, containing the 
provisions respecting the classes of officers and employees covered by 
the act and see section 205 (b) of such act, 65 Stat. 681, 5. U. S. C. 
2064 (b), which provides that an employee shall be considered to have 
been employed for a full biweekly pay period if he shall have been 
employed during the days within such period, exclusive of holidays 
and non-work days established by statute or by Executive or adminis- 
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trative order, which fall within his basic administrative workweek. 
Since the officer’s regular tour of duty under his appointment was for 
five days per week, corresponding to the normal five-day basic work- 
week of full-time civilian employees, his civilian status under such an 
appointment is considered as having been of a full-time employment 
nature, notwithstanding the fact that compensation was stated upon 
a daily rate basis. Thus, he was entitled to his civilian pay for days 
of leave, when earned, and he was not in a non-pay status on Satur- 
days, Sundays, and holidays, normally non-work days, and so is not 
properly entitled to retired pay for those days. 28 Comp. Gen. 103. 
Consequently, payment of retired pay would be improper for Decem- 
ber 5, 6, 12, 19, 20, 23 and 25, 1953, the officer being considered as 
having been in a pay status on those days in his civilian capacity. 

General Hayden’s civilian employment was terminated on Decem- 
ber 25, 1953. With respect to the period after December 25, 1953, no 
question of concurrent salary receipt appears to be involved, even 
though the officer received a lump-sum leave payment, since it is pro- 
vided in section 1 of the act of December 21, 1944, 58 Stat. 845, 5 
U.S. C. 61b, that the lump-sum leave payment authorized upon separa- 
tion from the service shall not be regarded, except for purposes of taxa- 
tion, as salary or compensation. Consequently, his civilian employ- 
ment did not affect his retired pay for the period December 26 to 31, 
1953. However, it is indicated that during the period June 19 to No- 
vember 30, 1953, he was paid retired pay for a number of days when he 
was not in the non-pay status requisite for such payments. The pay- 
ments thus made exceed, in their aggregate, the retired pay accruing 
for the period December 26 to 31, 1953. Accordingly, payment on the 
submitted voucher is not authorized, which voucher will be retained 
in our files. 


[B-122998] 


Payments—Advance—lInterior Department—Indian Educa- 
tional Program 


The authorization to make advance payments contained in the Interior Depart- 
ment Appropriation Act, 1955, for “Health, education and welfare services” has 
reference only to advance payments for a bona fide need during the fiscal year 
1955, and, therefore, the appropriation may not be obligated with an advance pay- 
ment to cover the cost of that portion of services to be rendered by the State of 
Oregon in conducting an educational program for Indians which will extend 
beyond the fiscal year 1955. 


Comptroller General Campbell to the Secretary of the Interior, 
March 8, 1955: 


Reference is made to letter of February 14, 1955, fromthe Admin- 
istrative Assistant Secretary of the Interior, concerning the question 
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as to the availability beyond the current fiscal year of the appropria- 
tion “Health, education and welfare services” contained in the Interior 
Department Appropriation Act, 1955, Public Law 465, approved July 
1, 1954, 68 Stat. 363. 

A State plan for operation of the Klamath special education and 
training program and a proposed agreement with the State of Oregon 
were enclosed with the letter. Under the agreement, Oregon would 
provide an educational program authorized under the provisions of 
both section 26 of the act of August 13, 1954, Public Law 587, 83d Con- 
gress, 68 Stat. 718, and section 13 (c) of the act of August 13, 1954, 
Public Law 588, 83d Congress, 68 Stat. 724,727. Those acts authorize 
you, within the limits of available appropriations, to enter into agree- 
ments with States to undertake a special program of education and 
training of members of certain tribes of Indians prior to the termina- 
tion of the Federal trust relationship to the affairs of such tribes and 
their members. The agreement would require Oregon to submit to 
the Bureau of Indian Affairs operational budgets in advance for 
approval. These budgets when agreed upon would become a part of 
the agreement. The agreement would be effective until termination 
of Federal supervision over the Indians involved, subject to a provi- 
sion that an approved budget could be canceled by mutual agreement at 
any time prior to its completion. 

It is stated in the letter that the State of Oregon is reluctant to un- 
dertake this program without reasonable assurance that funds can be 
made available in this fiscal year in sufficient amount to assure the con- 
tinuance of the program beyond the end of fiscal year 1955. There- 
fore, and since the appropriation authorizes payment “(in advance 
or from date of admission) ,” the specific question presented is whether 
the Bureau of Indian Affairs may make advance payments for each 
operational budget on the dates of approval of such budgets from an- 
nual appropriations available on those dates even though the budgets 
cover a period beyond the fiscal year in which the advance is made. It 
is understood that the budget in this case would cover a period of 18 
months. 

The appropriation “Health, education and welfare services, 1955” is 
available for obligation only during the fiscal year 1955 and, therefore, 
legally may be obligated only for the bona fide needs of that fiscal year. 
See sections 3732 and 3679, Revised Statutes, as amended, 41 U. S. C. 
11 and 31 U. S. C. 665, and section 1 of the act of July 6, 1949, 63 Stat. 
407,31 U.S. C.712a. The reasoning consistently applied by the courts 
in holding that leases under a fiscal-year appropriation have no legal 
effect beyond such fiscal year would appear to be equally applicable to 
the instant proposed agreement. See Leiter, et al., Trustees v. United 
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States, 271 U. S. 204; Goodyear Tire & Rubber Company v. United 
States, 276 U. S. 287, and Gay Street Corporation of Baltimore, Mary- 
land v. United States, United States Court of Claims Congressional 
No. 3-52, decided January 11, 1955. Also see 28 Comp. Gen. 553. It 
seems clear that here the only bona fide need during the fiscal year 1955 
is for the portion of the educational program which can actually be fur- 
nished during such fiscal year. The authorization in the appropria- 
tion to make payments in advance has reference only to advance pay- 
ments for bona fide needs during the fiscal year 1955 and in no way ex- 
tends the period of availability of the appropriation. 
Your question is answered accordingly. 


[B-121710] 


Officers and Employees—Subversive Organization Member- 
ship 


In view of the fact that the Department of Justice has not compiled a specific 
list of organizations advocating the overthrow or destruction of the Govern- 
ment, that Department should be consulted on any question concerning the sub- 
versive character of a particular organization in determining violations of sec- 
tion 9A of the Hatch Act or of restrictions similar to that in section 301 of the 
First Independent Offices Appropriation Act, 1954, against payment of compensa- 
tion to persons who are members of organizations which advocate the over- 
throw of the Government. 34 Comp. Gen. 297, modified. 


Comptroller General Campbell to the Secretary of Commerce, 
March 9, 1955: 


Reference is made to your letter of October 6, 1954, and our deci- 
sion of December 27, 1954, 34 Comp. Gen. 297, in reply thereto. In 
answer to your first question, we stated in that decision: 

The Department of Justice has confirmed informally my understanding that 
the organizations included on the referred-to list are subversive in varying de- 
grees and seek the overthrow or destruction of the Government of the United 
States. In view thereof it reasonably may be concluded that where an employee 
has been separated because of membership in one of the organizations enumer- 
ated on that list, his employment properly may be regarded as having been in 
contravention of section YA of the Hatch Act, and appropriation act restriction 
similar to that considered in the decision of April 21, 1954. 

However, by letter dated February 25, 1955, we were advised by 
the Attorney General that all of the organizations on the list com- 
piled by the Department of Justice in accordance with Executive 
Order No. 10450, April 27, 1953, do not seek the overthrow or destruc- 
tion of the Government of the United States. In view of that official 
statement by the Attorney General such list should not be used as a 
guide in determining violations of section 9A of the Hatch Act, 53 
Stat. 1148, and the appropriation-act restriction similar to that con- 
sidered in the decision of April 21, 1954, 33 Comp. Gen. 501. The 
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Department of Justice has compiled no specific list of organizations 
advocating the overthrow or destruction of the Government of the 
United States, and, therefore, that Department should be consulted 
on an individual-case basis whenever question arises as to the sub- 
versive character of any particular organization. 

Our decision of December 27, 1954, is modified accordingly. 


[B-120787] 


Traveling Expenses, Subsistence—Interviews, Qualification, 


Determination, Etc.—Employees Taking Examination for 
Other Position 


Where the travel of an Internal Revenue Service employee for the purpose of 
taking a non-competitive written examination for position of agent is shown 
to have been required by the Internal Revenue Service rather than the Civil 
Service Commission, and the Internal Revenue Service determines the time 
and place, designates the persons to participate, and thereafter determines the 
persons who meet the qualifications and are eligible for reassignment or promo- 
tion, such travel is considered to be in the interest of the Government rather 
than for the benefit of the employee and, therefore, expenses may be paid by 
the Government. 34 Comp. Gen. 114, amplified. 

Assistant Comptroller General Weitzel to Curtiss F. Barker, Treas- 


ury Department, March 10, 1955: 


There has been considered your letter of December 7, 1954, file 
A: F:AS:SH, transmitted here by letter dated December 31 from 
the Administrative Assistant Secretary, Treasury Department, re- 
questing reconsideration of our decision of September 2, 1954, 34 
Comp. Gen. 114. 

The record before us on September 2 indicated that Mr. Helikson 
proceeded from his official station, Eugene, Oregon, to Portland, Ore- 
gon, for the purpose of taking a noncompetitive civil-service exami- 
nation to determine his qualifications for employment as an internal 
revenue agent. You were instructed in the decision not to certify for 
payment the reclaim voucher stated in favor of Lloyd W. Helikson, 
Internal Revenue Service, for per diem in lieu of subsistence believed 
to be due for October 22 and 23, 1953. That conclusion was in ac- 
cord with the well-established rule which prohibits the various 
departments and agencies of the Government from reimbursing indi- 
viduals for expenses of traveling from one point to another for the 
purpose of determining whether they are qualified for Federal posi- 
tions which are subject to the Civil Service laws and regulations. 
31 Comp. Gen. 175. 

In your letter of December 7, you say that at the time the admin- 
istrative office elected to have Mr. Helikson report and participate in 
the written noncompetitive examination additional internal revenue 
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agents were needed for the performance of certain functions which 
previously were assigned to persons employed as tax collectors, It is 
understood that the Civil Service Commission’s instructions provide 
that an individual occupying a civil-service position as tax collector 
may be noncompetitively changed to the position of interna] revenue 
agent, GS-7, upon meeting the experience requirements prescribed 
by the Commission. You point out that the Internal Revenue Service, 
rather than the Civil Service Commission, requires the examination, 
determines its time and place, designates the persons who are to par- 
ticipate therein, and thereafter determines the persons who meet the 
qualifications and are eligible for reassignment or promotion. 

From the additional facts as now reported it is apparent that the 
authorized travel to Portland, Oregon, and return, was for the pur- 
pose of participating in a noncompetitive written examination 
required by the Internal Revenue Service. The travel was in the inter- 
est of the Government and not primarily for the benefit of the 
employee. Under the circumstances, the sum of $13.50 reclaimed by 
Mr. Helikson for per diem while away from his official station now 
may be certified for payment if otherwise correct. Moreover, no 
amount is to be collected for the cost of the transportation request uti- 
lized by Mr. Helikson for the travel. 

The voucher is returned herewith. 


[B-121240] 


Quarters Allowance—Occupancy of Quarters—Some De- 
pendents Prohibited From Overseas Station 

Army officer who is prevented, by orders of competent authority, from having 
two of his dependent children reside with the family at his overseas station may 
not be denied basic allowance for quarters under section 302 (d) of the Career 
Compensation Act of 1949 for the same period that Government quarters are fur- 
nished to the officer, his wife and two other children. 

Assistant Comptroller General Weitzel to Lieutenant Colonel Joseph 
M. Mano, Department of the Army, March 11, 1955: 


By endorsement dated August 25, 1954, the Chief of Finance, De- 
partment of the Army, referred to this Office your communication 
of July 27, 1954, with enclosures, requesting an advance decision as 
to the right of Lieutenant Colonel Howard L. Felchlin to basic al- 
lowance for quarters for dependents beginning July 17, 1953. 

It appears from the enclosures that on March 18, 1953, Colonel 
Felchlin wrote to the Army Attache, American Embassy, Moscow, 
USSR, requesting permission to bring his wife and four dependent 
children with him to Moscow. In response, he was advised that, be- 
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cause of housing conditions in Moscow, the Ambassador was unable 
to approve his request to bring al/ of his dependents to that post. The 
Army Attache cabled the Department of the Army that he concurred 
in the Ambassador’s decision. It further appears that the officer, 
his wife, and two of his children are occupying Government quarters 
in the American Embassy in Moscow but that his other two depend- 
ent children are residing in the United States. It also appears that 
he is receiving a station allowance less quarters for a married officer 
with dependents. There has been submitted a copy of a letter from 
the American Embassy in Moscow dated December 10, 1954, addressed 
to the officer, which stated that the housing conditions at that post 
remained inadequate and that the Ambassador’s previous decision 
in his case remained unaltered. 

Subsections (b) and (d) of section 302 of the Career Compensation 
Act of 1949, 63 Stat. 813, are as follows: 

(b) Except as otherwise provided by law, no basic allowance for quarters 
shall accrue to members of the uniformed services assigned to Government quar- 
ters or housing facilities under the jurisdiction of the uniformed services, 


appropriate to their rank, grade, or rating and adequate for themselves and 
dependents, if with dependents. 


* * * - * * > 

(d) No member of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services shall be 
denied his basic allowance for quarters if, by reason of orders of competent 
authority, his dependents are prevented from occupying such quarters. 

Thus subsection (b) provides that, except as otherwise provided 
by law, a member of the uniformed services is not entitied to basic 
allowance for quarters for any dependent when assigned adequate 
Government quarters for himself and his dependents. Subsection 
(d), however, expressly precludes denial of basic allowance for quar- 
ters to a member if his dependents are prevented, by orders of com- 
petent authority, from occupying Government quarters assigned to 
him. Hence, for any period when some of Colonel Felchlin’s depend- 
ents have been prevented by orders of competent authority from oc- 
cupying the Government quarters assigned to him, he is entitled to 
basic allowance for quarters as an officer with dependents. Compare 
decision of this Office dated April 20, 1945, B-47712. 

Accordingly, you are authorized to credit Colonel Felchlin with 
basic allowance for quarters as an officer with dependents beginning 
July 17, 1953, and so long thereafter as he is assigned Government 
quarters in Moscow and any of his dependents are prevented, by or- 
ders of competent authority, from occupying such quarters with him, 
provided his claim for such allowance is proper in other respects. 
The military pay order received with your communication of July 
27, 1954, is returned herewith. 
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[B-122510] 


Traveling Expenses — Witnesses — Security and Loyalty 
Hearings—Government Liability 

In the absence of specific statutory authority traveling expenses may not be 
paid to Government witnesses, and witnesses who are called by defendants, in 
connection with administrative hearings pursuant to personnel security programs 
established under the Act of August 26, 1950. 

Assistant Comptroller General Weitzel to the Administrator, Gen- 
eral Services Administration, March 11, 1955: 


Reference is made to your letter of January 5, 1955, requesting a 
decision as to whether the General Services Administration has the 
authority to pay the traveling expenses of Government witnesses, and 
witnesses which the defendants may call, whose presence is deter- 
mined to be necessary to the proper disposition of security cases pend- 
ing before your Administration in connection with the administra- 
tion of the Personnel Security Program. 

The Personnel Security Program of your Administration was es- 
tablished by General Services Administration Administrative Order 
No. 152, dated November 19, 1953, which was issued pursuant to au- 
thority contained in the act of August 26, 1950, 64 Stat. 476, and Ex- 
ecutive Order No. 10450, April 27, 1953, as amended. 

While, under certain conditions, the second proviso of section 1 of 
the act of August 26, 1950, 64 Stat. 476, provides for the holding of 
hearings at the request of employees prior to the termination of their 
employment for security reasons, neither that act nor any other law 
of which we are aware expressly authorizes the General Services Ad- 
ministration to subpena witnesses or pay the expenses of their travel 
incident to attendance at security hearings. Section 10 of the Admin- 
istrative Expenses Act of 1946, 60 Stat. 808, 809, provides, in effect, 
that the same fees and mileage payable to witnesses appearing before 
United States courts are payable to witnesses attending hearings con- 
ducted by any department authorized by law to hold hearings and 
subpena witnesses. However, the benefits provided by this section 
clearly are not applicable to witnesses appearing at security hearings 
held in accordance with the act of August 26, 1950, since there is no 
power to subpena witnesses in connection with such hearings. 

It is recognized that there is some merit to the view that, while 
witnesses attending security hearings are not entitled as a matter of 
right to fees and mileage, they should be reimbursed for actual ex- 
penses incurred in connection with attendance at such hearings when- 
ever their presence is determined to be necessary. However, in addi- 
tion to the fact that we know of no provision of law authorizing pay- 
ment of actual expenses to witnesses attending security hearings, the 
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adoption of such a view would present practical difficulties. The fact 
that no standards have been prescribed by the Congress governing 
the character and amount of reimbursable expenses could Jead only to 
uncertainty and confusion. The security program and the loyalty 
program which is superseded have been in existence for several years 
and insofar as we are aware have been administered upon the basis 
that no authority exists for reimbursing witnesses attending hearings. 
In view thereof, we perceive of no urgency at the present time which 
would justify this Office in assuming the functions or prerogatives of 
the Congress. 

Accordingly, it is concluded that expenses of witnesses attending 
security hearings may not be paid in the absence of congressional 
action. 


[B-123061] 


Bids—Unsigned—Acceptance or Rejection 


The failure of a bidder to sign a bid which bears his typewritten signature, 
but is not accompanied by documentary evidence indicating that the typewritten 
signature had been adopted or authorized, is a substantive defect which may 
not be waived after opening of the bids. 

Assistant Comptroller General Weitzel to the Administrator, Hous- 
ing and Home Finance Agency, March 11, 1955: 


Your letter of February 24, 1955, requests a decision as to whether 
an unsigned bid may be considered in making an award of a contract 
for furnishing coin-operated laundry machines for use in the Cuthbert 
Manor Apartments project, Haddon Township, New Jersey. 

You state in your letter that the specifications provide that the 
laundry equipment shall be supplied, owned, and maintained by the 
bidder who shall pay to the Government a bid percentage of the 
receipts from the coin boxes, with award of the contract to be made 
to the highest bidder. Two bids were received in response to the 
invitation. The Thurston Laundry Service and Equipment Company 
bid 35 percent and the Kleen-Rite Laundries bid 17.5 percent. The 
high bid is complete as to bid price and name of the firm, and the type- 
written name of Benjamin F. Thurston appears in the signature box. 
However, it is not signed by the bidder. The low bid is complete in 
all respects and is signed. 

An individual or corporation may adopt or authorize the execution 
of documents by a typewritten, printed or rubber-stamped signature, 
and, if its adoption or authority is shown, the party involved is bound 
by its signature. Tabas v. Emergency Fleet Corporation, 9 F. 2d 648. 
There is no evidence that the purported bidder in this case has au- 
thorized or adopted its typewritten signature. Although we have 
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taken the view that unsigned bids may be considered if accompanied 
by a letter, bond, or other document signed by the bidder clearly 
evidencing his intent to submit the bid (17 Comp. Gen. 497), it is 
understood that the bid here in question was not accompanied by any 
such documentary evidence. 

In regard to your question as to whether the failure to sign the bid 
may be considered an informality which may be waived by the 
Government, the rule is that the only informalities which may be 
waived are those which do not go to the substance of the bid and do not 
work an injustice to the other bidders. 30 Comp. Gen. 179. Since these 
bids have been opened, an attempted waiver of the defect involved 
would now place the high bidder in the position to make an election 
either to abide by its bid or to claim that it was submitted in error by 
a person without authority to enter into contracts on its behalf. We 
have consistently taken the position that a bidder properly may not 
be given more than one chance under the same invitation. For ex- 
ample, as we stated in B-120436, dated August 20, 1954, 34 Comp. 
Gen. 82, “Conditions or reservations which give a bidder a chance to 
second-guess his competitors after bid opening must be regarded as 
fatal to the bid.” 

Accordingly, the bid of Thurston Laundry Service and Equipment 
Company should be disregarded. 


[B-122973] 


Pay—aActive Duty—Travel Time on Release From Active 
Duty—dActual Travel Requirement—Time Limitations 


Pay and allowances for travel time authorized by section 201 (e) of the Career 
Compensation Act of 1949 for members of reserve components of the uniformed 
services on release from extended active duty for more than thirty days may 
not be paid prior to actual performance of travel. 


Although section 201 (e) of the Career Compensation Act of 1949 and Executive 
Order No. 10153 do not prescribe any time limitation during which travel must 
be performed by members of the reserve components of the uniformed services 
on release from extended active duty, a reasonable time is contemplated and 
suggestion is made that consideration be given to amending the administrative 
regulations to include a definite time limitation for performance of such travel. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
March 14, 1955: 


Reference is made to letter of December 7, 1954, from the Assistant 
Secretary of Defense, with enclosure (Committee Action No. 109 of 
the Military Pay and Allowance Committee, Department of Defense), 
requesting decision as to (1) whether a member of a reserve component 
of the uniformed service who is ordered to extended active duty in 
excess of thirty days is required, upon detachment from his last duty 
station, to actually perform the travel authorized in his orders to 
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receive active-duty pay and allowances for travel time, and (2) if so, 
whether such travel must be performed within a specified period 
of time. 

It is stated in the enclosure that Executive Order No. 10153, dated 
August 17, 1950, issued pursuant to section 201 (e) of the Career Com- 
pensation Act of 1949, does not specifically require performance of 
travel from last duty station to the member’s home (except in case 
travel by private conveyance is specifically authorized and travel is 
so performed) to include travel time as active duty, nor does it require 
that travel specifically authorized and performed by private convey- 
ance be completed within any specific period of time. It is stated also 
that the Navy, Marine Corps, and Air Force withhold payment of pay 
and allowances due for the period of travel from last station to home 
until the travel is completed, but that the Army makes payment of 
pay and allowances for authorized travel time prior to departure from 
the last duty station, except where travel by private conveyance is 
specifically authorized. 

Section 201 (e) of the Career Compensation Act of 1949, 63 Stat. 
807, provides that in accordance with regulations prescribed by the 
President, in the case of members of the uniformed services called or 
ordered to extended active duty in excess of thirty days, active duty 
shall include “the time required to perform travel” from home to first 
duty station and from last duty station to home by the mode of 
transportation authorized in orders for such member. 

Executive Order No. 10153, dated August 17, 1950, prescribing reg- 
ulations pursuant to that section, and relating to the inclusion as active 
duty of “time required for travel” from home to first duty station 
and from last duty station to home, provides that in case travel by 
public transportation is authorized, the “travel time included as active 
duty shall be based upon actual and necessary schedules” which most 
nearly coincide with the possible “time of departure and arrival by 
the mode of transportation actually used,” or by public surface trans- 
portation if the travel is “actually performed by private conveyance” 
without having been specifically authorized. In a case where travel 
by private conveyance is specifically authorized and the travel is so 
performed, the travel time included as active duty is to be computed 
on the basis of a formula set forth in the order. Under that order 
the Secretaries concerned may prescribe, with respect to personnel of 
the uniformed services within their respective departments, such sup- 
plementary regulations, not inconsistent with the order, as they may 
deem necessary or desirable for carrying out such regulations, such 
supplementary regulations to be uniform for all the services to the 
fullest extent practicable. It does not appear that such uniformity has 
been accomplished. 
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Section 201 (e) of the act contains no indication that the pay and 
allowances authorized for travel time is payable if no travel is per- 
formed. The use of the words “time required to perform travel” at 
least suggests that the Congress intended that actual travel would be 
performed before a right to pay and allowance for travel time accrued. 
Section 201 (e) is to be distinguished from section 303 (a) of the same 
act, 63 Stat. 813, which expressly authorizes payment of travel and 
transportation allowances for members upon separation from the serv- 
ice or release from active duty whether or not the member performs 
the travel. In our opinion Executive Order No. 10153 clearly con- 
templates actual travel (whether travel is authorized by public trans- 
portation or by private conveyance) before pay and allowances accrue 
for travel time. It would seem impossible to compute travel time 
based on “time of departure and arrival by the mode of transportation 
actually used,” as required by the Executive order, until the travel is 
actually performed. Hence, no authority is found for payment of 
pay and allowances for the period required for travel from last sta- 
tion to home prior to the performance of the travel. It is noted, 
however, that a bill (S. 804) introduced in the Senate on January 28, 
1955, would amend section 201 (e) of the Career Compensation Act 
to authorize payment prior to departure for travel time to return home 
upon release from active duty, without regard to the actual perform- 
ance of such travel. 

With respect to the period within which the travel must be per- 
formed, while neither the present law nor the Executive order pre- 
scribes a limitation, they must contemplate travel within a reasonable 
time and in order that claims arising incident to such travel may be 
handled in an orderly manner, some definite limitation as to when 
travel should be performed would seem desirable. Such a limitation 
could be included in the administrative regulation relating to the mat- 
ter and it may be suggested that since, under Joint Travel Regulations, 
a limitation of one year from date of discharge, release from active 
duty, retirement, etc., is prescribed for transportation of dependents 
and household effects, a similar limitation would appear reasonable 
with respect to the travel here involved. 


[B-121757] 


Officers and Employees — Separation by Reduction in 
Force—Temporary Employment in Same Position—Leave, 
Etc., Rights, Upon Restoration 


An employee who was reemployed under a temporary appointment in the same 
position from which he was separated by reduction in force, and who was ordered 
by the Civil Service Commission to be restored to his former position retroactive 
to date of separation, is considered to have rendered service in the same position 
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as the one occupied prior to separation and is not precluded by the back pay act 
of August 24, 1912, from having leave credited for the period of temporary 
employment. 


An employee who was reemployed under a temporary appointment in the same 
position from which he was separated by reduction in force, and who was ordered 
to be restored to his former position retroactive to date of separation pursuant 
to a Civil Service Commission decision which regarded the employee as retaining 
the same status as when improperly removed, may have military leave which 
was denied because of his temporary appointment substituted for annual leave 
and leave without pay. 

Assistant Comptroller General Weitzel to Mrs. Muriel B. Scott, 


Department of Commerce, March 16, 1955: 


Your letter of October 11, 1954, transmits a voucher with supporting 
papers in favor of Richard Hellman and requests a decision whether 
you are authorized to certify the voucher for payment. 

The voucher is stated in the gross amount of $1,206.36, purporting 
to cover the amount due in grade GS-14 as back pay under the act of 
August 24, 1912, as amended by the act of June 10, 1948, 5 U.S. C. 
652, for the period July 1, 1953, through August 1, 1954. Mr. Hellman 
was restored to duty on August 2, 1954, as a result of his appeal to the 
Civil Service Commission of his separation by reduction in force 
effective June 30, 1953, from the position of Business Economist, GS- 
14, $9,800 per annum, with the National Production Authority. 

From the records submitted it appears that effective August 3, 1953, 
following the reduction-in-force removal, Mr. Hellman was reem- 
ployed under a 30-day temporary appointment at the same grade and 
salary as before. He was paid a lump sum for 184 hours of annual 
leave computed over the period July 1 through close of business July 
31, 1953, and credited in the temporary position with 24 hours of un- 
liquidated annual leave, plus 505 hours of previously accrued sick 
leave. By successive personnel actions the temporary appointment 
was extended through August 1, 1954, during which Mr. Hellman 
earned 104 hours’ sick leave and 208 hours’ annual leave. He used 
88 hours’ sick leave and 160 hours’ annual leave. Also, it is shown 
that Mr. Hellman’s appeal of the reduction-in-force action to the Civil 
Service Commission was sustained by decision of the Board of Appeals 
and Review dated July 23, 1954. In that decision the Department of 
Commerce was advised that it was necessary to take corrective action 
to effect Mr. Hellman’s restoration “to the position from which sepa- 
rated or to one of equivalent grade and pay, without loss of tenure, 
retroactive to July 1, 1953.” The restoration to the employee’s former 
position, Business Economist, GS-14, $9,800 per annum, was accom- 
plished on August 2, 1954. 

The National Production Authority was abolished October 1, 1953, 
and its employees, records, etc., were transferred to the Business and 
Defense Services Administration, Office of the Secretary, Depart- 
ment of Commerce. 
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The copy of the decision of the Civil Service Commission first sub- 
mitted with the voucher indicated that the ground of the appeal and 
the basis upon which it was sustained was that the appellant was 
entitled on the date of the reduction in force to displace another em- 
ployee with lower retention standing who occupied a continuing posi- 
tion in grade GS-13. However, under date of December 1, 1954, you 
submitted a certified copy of an amended finding of the Board of 
Appeals and Review, Civil Service Commission, dated November 24, 
1954. This amended finding sets forth an additional reason for the 
original recommendation for restoration to grade GS-14, namely, 
that the appellant’s position in grade GS-14 had not actually been 
abolished but continued active, the appellant having served in the same 
job on a temporary basis for a considerable period of time subsequent 
to his separation by reduction in force. 

Section 6 (b) (3) of the act of August 24, 1912, as amended by the 
act of June 10, 1948 (Public Law 623), 62 Stat. 355, provides, in per- 
tinent part, as follows: 

(3) Any person removed or suspended without pay in a reduction in force 
who, after an appeal to proper authority, is reinstated or restored to duty on the 
ground that such removal or suspension was unjustified or unwarranted shall 
be paid compensation at the rate received on the date of such removal or sus- 
pension, for the period for which he received no compensation with respect to 
the position from which he was removed or suspended, less any amounts earned 
by him through other employment during such period, and shall for all pur- 
poses except the accumulation of leave be deemed to have rendered service dur- 
ing such period.* * * [Italics supplied.] 

During the period July 1 through August 2, 1953, the employee 
received no compensation with respect to the position from which re- 
moved. In view thereof, and since the employee appears to have been 
reinstated or restored to duty on the ground that his removal was 
unjustified or unwarranted, he is entitled to back salary for such 
period under the quoted provisions of section 6 (b) (3) of the above 
statute. From such back salary there should be deducted the gross 
amount of the lump-sum payment for leave, and the leave repre- 
sented thereby may be recredited to the employee, subject, of course, 
to the maximum permitted by statute. 32 Comp. Gen. 162. Also, the 
usual adjustments for retirement deductions and income tax with- 
holding should be made. B-121164, December 1, 1954. 

Under the amended decision of the Civil Service Commission, the 
employee on and after August 3, 1953, is to be considered as having 
rendered service in the same position as the one he occupied prior to 
the purported separation by reduction in force. Therefore, it is ap- 
parent that from August 3, 1953, to August 2, 1954, inclusive, there 
is not involved any “period for which he received no compensation 
with respect to the position from which he was removed or suspended” 
so as to permit application of section 6 (b) (3) of the act of August 24, 
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1912, as amended. That section not being for application to such 
period, it follows that the crediting of leave earned on and after 
August 3, 1953, is not precluded if within the maximum limitation 
otherwise provided by law. Compare decision of December 1, 1954, 
B-121164. 

You further inquire whether military leave with pay may be sub- 
stituted for a period of Naval Reserve training duty from June 14 
through June 25, 1954, which military leave was denied at the time 
because the employee was serving under a temporary appointment. 
In accordance with the decision of the Civil Service Commission the 
employee is to be regarded as retaining the same status he had when 
improperly removed from the service, namely, that of an indefinite 
appointee. Hence, the employee is entitled to have military leave 
substituted for the annual leave and leave without pay previously 
charged. Cf.26 Comp. Gen. 610; 27 zd. 78. 

We do not agree with the statement in your letter indicating the 
belief that August 2, 1954, rather than July 1, 1953, is to be consid- 
ered as the effective date of restoration. The opinion here is that 
the administrative records should be completely revised, including a 
rescission of the adverse administrative action and a restoration to 
the rolls retroactively as of the effective date of the adverse action, 
to accord with the recommendation of the Civil Service Commission. 
See section 19 of the Veterans Preference Act of 1944, as amended 
by the act of June 22, 1948, 5 U. S. C. 868, and cf. 28 Comp. Gen. 489, 
relative to similar provisions in section 14 of the same act as amended, 
5 U.S.C. 863. 

Your specific question relative to the leave to be credited to the 
employee in connection with his restoration is believed to be answered 
by the foregoing discussion. 

A voucher prepared in accordance with this decision may be certi- 
fied for payment. The voucher and attachments submitted with your 
letter are herewith returned. 


[B-121815] 






Panama Canal—Perquisites of Office of the District Judge, 
District Attorney and Marshal—Prohibition Against Free 
Residential Quarters 


The practice of the Canal Zone Government in furnishing living quarters rent 
free to the district judge, district attorney, and the marshal, whose salaries have 
been fixed without regard to the free quarters, is contrary to laws which prohibit 
the receipt of compensation or perquisites beyond the salaries allowed by statute, 
thus making mandatory the application of Budget Circular A—45 which estab- 
lishes rental rates for quarters supplied to Federal employees. 
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Comptroller General Campbell to the Governor of the Canal Zone, 
March 16, 1955: 


In the audit of accounts of the Canal Zone Government, a question 
has arisen concerning the legality of providing free living quarters for 
the district judge, district attorney, and the marshal, presumably under 
authority of section 6 of Executive Order No. 7676 of July 26, 1937, 
which provides— 


Section 6. Privileges, allowances, and facilities of District Court and its per- 
sonnel.—The District Court and its personnel shall continue to receive the per- 
quisites, privileges, and allowances to which they were entitled and were receiv- 
ing prior to November 4, 1933, the effective date of the transfer from the Secre- 
tary of War to the Department of Justice of the function of supervision over the 
said Court, as provided for by section 6 of Executive Order No. 6166 of June 10, 
1933 ; and The Panama Canal shall continue to furnish as theretofore to the court 
and to its personnel all necessary office quarters, equipment, and facilities, and 
all necessary travel facilities within the Canal Zone; and The Panama Canal 
shall not require payment from the Department of Justice for such quarters, 
equipment, and facilities. 


It was suggested in a letter of August 9, 1954, from the supervising 
auditor of this Office, to the Comptroller of the Panama Canal Com- 
pany, that the practice was in contravention of section 1413 of the Sup-. 
plemental Appropriation Act for 1953, 66 Stat. 661, and similar pro- 
visions in subsequent acts, which provide— 


Sec. 1413. During the curent fiscal year, the provisions of Bureau of the Budget 
Circular A-45, dated June 3, 1952, shall be controlling over the activities of all 
departments, agencies, and corporations of the Government: Provided, That said 
circular may be amended or changed during such year by the Director of the 
Budget with the approval of the chairman of the Committee on Appropriations 
of the House of Representatives: Provided further, That the Bureau of the 
Budget shall make a report to Congress not later than January 31, 1953, of the 
operations of this order upon all departments, agencies, and corporations of the 
Government: Provided further, That, notwithstanding the provisions of any 
other law no officer or employee shall be required to occupy any Government 
owned quarters unless the head of the agency concerned shall determine that 
necessary service cannot be rendered or property of the United States cannot 
be adequately protected otherwise. 


The Comptroller in his reply of August 25, 1954, expressed the opinion 
that Budget Circular A-45 does not make a charge for quarters man- 
datory but only provides the basis for computing rents when rents are 
to be charged. While this Office is in agreement with that view, it does 
not appear that, for such reason, Budget Circular A-45 is inapplicable 
to the situation here involved. 


Section 3 of the act of March 5, 1928, 45 Stat. 198, 5 U. S. C. 75 (a), 
provides— 


Civilians employed in field service; quarters, heat, light, househoid equip- 
ment, subsistence and laundry service. The head of an executive department or 
independent establishment, where, in his judgment, conditions of employment 
require it, may continue to furnish civilians employed in the field service with 
quarters, heat, light, household equipment, subsistence, and laundry service ; and 
appropriations of the character used before March 5, 1928, for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such 
allowances shall be determined and considered as part of the compensation in 
fixing the salary rate of such civilians. 
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Also, 5 U.S. C. 70 and 71, provide, respectively— 


Extra allowances. No officer in any branch of the public service, or any other 
person whose salary, pay, or emoluments are fixed by law or regulations, shall 
receive any additional pay, extra allowance, or compensation, in any form what- 
ever, for the disbursement of public money, or for any other service or duty 
whatever, unless the same is authorized by law, and the appropriation there- 


for explicitly states that it is for such additional pay, extra allowance, or 
compensation. 


Extra compensation or perquisites. No civil officer of the Government shall 
receive any compensation or perquisites, directly or indirectly, from the Treasury 
or property of the United States beyond his salary or compensation allowed by 
law. This section shall not be construed to prevent the employment and pay- 
ment by the Department of Justice of district attorneys as allowed by law for 
the performance of services not covered by their salaries or fees. 


Executive Order No. 7676 is stated to have been issued by virtue of 
and pursuant to the authority vested in the President by the Canal 
Zone Code approved June 19, 1934 (48 Stat. 1122). 

Title 7, section 30, of the Canal Zone Code of 1934 requires the sal- 
ary of the district judge to be the same as the salary allowed the U. S. 
district judges, whose salaries are now fixed by Title 28 U. S. C. 135. 
Title 7, sections 37 and 40, of the Canal Zone Code, authorized the 
President to fix the salaries of the district attorney and the U.S. mar- 
shal. See in this connection Public Law 9, approved March 2, 1955, 
69 Stat. 10. 

Section 6 of Executive Order No. 6166 of June 10, 1933, transferred 
the District Court for The Panama Canal to the Department of Jus- 
tice. Title 28 U.S. C. 508 and 552, authorizes the Attorney General to © 
fix the salaries of U. S. Attorneys and U. S. marshals, and I am in- 
formed that the salary of the U. S. marshal for the Canal Zone has 
been fixed in classification grade GS-12 at $7,040 per annum plus 25 
percent cost of living allowance; that the salary of the U. S. attorney 
has been fixed in GS-13 at $8,360 per annum also plus 25 percent, and 
that such salaries were fixed without taking into consideration the free 
quarters occupied by such officials. Consequently, it appears that the 
furnishing of free residential quarters by the Canal Zone Govern- 
ment to the three court officials is in contravention of the above- 
quoted statutes, thus making the application of Budget Circular A-45 
mandatory. See, in this connection, pages 34 and 80 of the audit re- 
port on Panama Canal Company and Canal Zone Government for the 
year ended June 30, 1953, submitted to the House of Representatives 
and the U. S. Senate, House Document 473. 

Accordingly, it is requested that you take immediate steps to re- 
quire these officials to pay a reasonable rental for the quarters occu- 
pied by them in accordance with paragraph 4 (b) (7) of the Budget 
Circular, specifically applicable to the Canal Zone, and to inform this 
Office when such action has been taken. 
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Purchases—Buy American Act—Application to Leased 
Bases 

The Buy American Act which gives preference to domestic production in Govern- 
ment procurement is not for application in the procurement of supplies for use 


at bases leased from foreign governments where the United States does not have 
complete sovereign control. 


Comptroller General Campbell to the Secretary of the Navy, March 
16, 1955: 


Reference is made to letter of January 7, 1955, from the Assistant 
Secretary of the Navy (Material), stating that question has arisen 
whether the so-called Buy American Act, 47 Stat. 1520, as amended, 
41 U.S. C. 10a et seqg., is applicable to the procurement of supplies for 
use in connection with a public work at bases leased by the United 
States from foreign governments. There was forwarded with the 
letter a “Memorandum of Law” in which:it is concluded that the Buy 
American Act is not applicable to the leased bases, and the Assistant 
Secretary requests an opinion as to the correctness of that conclusion. 

Section 2 of the act, 47 Stat. 1520, 41 U.S. C. 10a, provides, in perti- 
nent part, that— 

Notwithstanding any other provision of law * * * only such unmanufactured 
articles, materials and supplies as have been mined or produced in the United 
States, and only such manufactured articles, materials, and supplies as have 
been manufactured in the United States * * * shall be acquired for public use. 


This section shall not apply with respect to articles, materials, or supplies for 
use outside the United States, * * * 


Section 3 of the act, 47 Stat. 1520, 1521, contains similar require- 
ments for contracts for public works and buildings, and the term 
“United States” and the terms “public use,” “public building,” and 
“public work” are defined in section 1 of the act as follows: 

(a) The term “United States”, when used in a geographical sense, includes the 
United States and any place subject to the jurisdiction thereof ; 

(b) The terms “public use”, “public building”, and “public work” shall mean 
use by, public building of, and public work of, the United States, the District of 
Columbia, Hawaii, Alaska, Puerto Rico, American Samoa, the Canal Zone, and 
the Virgin Islands. 

In view of the definition in the act given to the term “United States” 
the question whether the act is applicable to the leased bases depends 
upon whether such bases are places subject to the jurisdiction of the 
United States. No definition of the term “jurisdiction” is contained 
in the act and, like many other words in general use, it has been given 
different meanings, dependent upon the connection in which it is 
found and the subject matter to which it is directed. See Common- 
wealth v. Breakwater Company, 100 N. E. (Mass.) 1034, and Ver- 
milya-Brown v. Connell, 335 U.S. 377. Consequently, and since the 
courts have not considered the scope of the geographical applicability 
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of the Buy American Act, it is apparent that those court cases which 
involve an interpretation of the term “jurisdiction” as used in other 
statutes would be of little use in disposing of the question here in- 
volved. Accordingly, the meaning of that term as used in the Buy 
American Act must be determined from the language of the statute 
and its purpose as disclosed by its legislative history. 

With respect to the legislation here involved, it is stated in House 
Report 882, 72d Congress, Ist Session, that— 

The bill requires that the United States and its Territories and possessions 
shall purchase the products of the industries, mines, forests, and agriculture of 
the United States and its Territories and possessions, and that such products 
shall be used by contractors in the construction, alteration, or repair of public 
buildings and works of the United States and its Territories and possessions. 


It does not apply to uses or to buildings and works outside the jurisdiction of 
the United States. 

Section 1 of the bill sets forth definitions of the terms used in the bill. United 
States is defined so as to include the continental United States and all places 
subject to the jurisdiction thereof. The terms “public use,” “public building,” 
and “public work” are defined so as to include uses by and buildings and works 


of all the governmental units subject to the control of the legislative power of 
Congress. * * * 


It is thus clear that the primary, if not the sole, purjfose of the 
legislation was to give preference to domestic production over for- 
eign competition in filling Government precurement needs. 

To carry out such purpose the act provides, in effect, that only 
“manufactured articles, materials, and supplies” produced in the 
United States shall be acquired for public use in the United States, 
and that the act should not apply if the supplies and materials are for 
use “outside the United States.” 

As pointed out in the Memorandum forwarded by the Assistant 
Secretary, the sentence which sets forth the applicability of the act 
and the sentence which sets forth the nonapplicability of the act both 
use the word “United States” in a geographical sense and, therefore, 
both must be construed in the same manner. It thus follows that any 
area of the world construed to come within the meaning of the phrase 
“United States and any place subject to the jurisdiction thereof” 
would be entitled to all the protection or preference afforded by the 
act. In other words, the purchasing activities of the Government 
would be required to consider bids from sources within such areas on 
an equal footing with and in competition with bids from bidders 
within the United States, its territories and possessions. In view 
thereof, it seems clear that to construe the phrase “ the United States 
and any place subject to the jurisdiction thereof” as meaning an area, 
other than that over which the United States has complete sovereign 
jurisdiction in the fullest sense, would result in increasing competi- 
tion for American industry rather than affording it the protection 
clearly intended by the statute. To apply the provisions of the act 
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to areas over which the United States has limited jurisdiction would 
be to bring within the scope of the act such areas as occupied coun- 
tries, which would offer serious competition to American industry. 

It would therefore seem logical to view the language “jurisdiction 
of the United States” as gearing the coverage of the act to the sov- 
ereignty of the United States. Whether military bases leased from 
foreign sovereigns are places subject to the jurisdiction of the United 
States—that is, whether the United States may exercise complete sov- 
ereign control over such areas—would appear to depend upon the 
terms of the various agreements under which the bases were acquired. 

The authority granted the United States under the terms of the 
several agreements relating to the leased bases varies considerably. 
It is stated in the Memorandum, however, that sovereignty is not 
involved in the leases entered into after 1941 and that, except for 
the Canal Zone (and possibly Guantanamo Bay), the various agree- 
ments give the United States no legislative or sovereign jurisdiction 
over military bases leased from foreign sovereigns. The United 
States appears to have been granted broad authority in the agree- 
ment covering the naval base at Guantanamo Bay, Cuba, in which 
this Government is given all “sovereign” rights, power, and authority 
over the base. However, the jurisdiction of the United States is not 
unlimited even here since the base may be used only for the purpose 
specified and the United States is bound to permit no one to establish 
or maintain commercial, industrial, or other enterprises therein. See 
35 Op. Atty. Gen. 536. The Bermuda agreement (55 Stat. 1560, 
1572) provides for the “lease for immediate establishment and use 
of Naval and Air bases” and for such powers and authority as are 
necessary or appropriate for their establishment, use, operation, de- 
fense, and control. With respect to the United States leased base in 
Bermuda, the court in the Vermilya-Brown case, cited above, in con- 
sidering the terms of the lease agreement, stated that it was clear 
that the United States exercised no sovereignty over the base. It thus 
appears that the United States does not have complete sovereign con- 
trol over the leased bases as seems to be required by a proper construc- 
tion of the term “jurisdiction.” 

It is stated by the Assistant Secretary that the military depart- 
ments have consistently construed the provisions of the Buy American 
Act as not applying to the procurement of supplies for use at bases 
leased by the United States from foreign governments and, in sup- 
port of this position, reference is made in the accompanying Mem- 
orandum to that part of House. Report 882, quoted above. The 


conclusions drawn therefrom are set forth in the Memorandum as 
follows: 


The above quoted report indicates that the Act was intended to mean “that 
the United States and its Territories and possessions (as governing entities) 
shall purchase the products ... of the United States and its Territories and 
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possessions (as geographical areas)... .” (Bracketed material added.) Since 
the Act in Section 10 ¢ (b) defines the governmental entities to which the Act 
is applicable as being the United States, the District of Columbia, Hawaii, 
Alaska, Puerto Rico, American Samoa, the Canal Zone, and the Virgin Islands, 
it may be concluded that such entities are the same as the United States, its 
territories and possessions referred to in the reports. The reports also state 
that “the terms ‘public use,’ ‘public building,’ and ‘public work’ are defined so 
as to include uses by . . . all the governmental units subject to the control of 
the legislative power of Congress.” Hence, it may also be concluded that the 
Congress thought of the named territories and possessions as constituting all 
the governmental units subject to the legislative power of Congress. It there- 
fore also follows that the phrase “any place subject to the jurisdiction” of the 
United States means any place subject to the legislative power of Congress, i. e., 
the named territories and possessions. 


The Department of Defense, and prior thereto the Departments of War and 
Navy, apparently interpreting the above-quoted portion of the congressional 
reports in the same manner, concluded that the Act was intended to be limited 
to the United States and those territories and possessions named in the Act. 
Such conclusion is evidenced by the fact that the portion of the Armed Services 


Procurement Regulation setting forth the geographical applicability of the 
Act provides as follows: 


“6-103.3 Geographical application 

“The Buy American Act applies only to (i) supplies for public use within 
the United States and (ii) construction work on public: buildings or public 
works within the United States. As used in the Buy American Act and in this 
section, the term ‘United States’ includes the United States, its territories and 


possessions.” 

In view of the purpose of the act as previously set forth, the nature 
of the lease agreements, and the explanation given above, it does not 
appear that the administrative interpretation of the term “United 
States and any place subject to the jurisdiction thereof,” insofar as 
the leased bases are concerned, is unreasonable or contrary to the 
letter or spirit of the act. Further, it must be presumed that the 
Congress has been aware of the manner in which the act has been 
construed administratively and it is noted that no attempt has been 
made to broaden the geographical scope of the act even though the 
original intent of the Congress has in certain other respects been 
clarified. See section 633 of the National Military Establishment 
Appropriation Act, 1950, 63 Stat. 1024. See also the act of August 
16, 1941, 55 Stat. 622, as amended, 42 U. S. C. 1651, wherein the bases 
leased after January 1, 1940, and the base at Guantanamo Bay are 
specifically covered by the Longshoremen’s and Harbor Workers’ 
Compensation Act. 

For the foregoing reasons, we agree that the act is not for applica- 


tion in the procurement of materials and supplies for use at leased 
bases. 


[B-122339] 


Contracts—Awards—Surplus Labor Areas—Tie Bids 


In the absence of a determination that a small business concern shall receive 
award of contract, as contemplated by section 214 of the Small Business Act of 
1958, Veterans Administration may award a contract to a firm tied as low 
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bidder who will perform the contract in an area of substantial labor surplus in 
accordance with Defense Manpower Policy No. 4 (Revised), which provides for 
the award of contracts to firms located in labor surplus areas. 

Assistant Comptroller General Weitzel to the Administrator, Vet- 
erans Administration, March 18, 1955: 


Reference is made to letter dated December 15, 1954, requesting a 
decision as to the propriety of the Veterans Administration making 
an award of a contract to a firm tied as low bidder solely on the basis 
that the firm will perform the contract in an area of substantial labor 
surplus, in accordance with Defense Manpower Policy No. 4 
(Revised). 

Your doubt in the matter arises from the fact that the policy direc- 
tive is based upon Executive Order No. 10480, dated August 14, 1953, 
which does not include the Veterans Administration. 

The decisions of the accounting officers that award must be made by 
lot when tie low bids, equal in all respects, are received are designed 
to insure fair and equal treatment to all bidders. However, the rule 
need not be applied so as to operate unfairly or prejudicially to the 
Government’s interests. 

The Director of Defense Mobilization has decided that, in the inter- 
est of maintaining economic balance and employment stability, Gov- 
ernment contracts should be awarded to firms which will perform the 
contract work in areas of substantial labor surplus in the event of tie 
bids. It seems apparent that the beneficial results which flow from 
this policy far offset the normal benefits derived from requiring award 
by lot. Furthermore, this policy has been implemented by section 
2406.4 of the Armed Services Procurement Regulation and section 
209.26 of Manual GS-5 issued by the General Services Administra- 
tion and applying the regulations to the examples enumerated in the 
letter of December 15, 1954, preference would be given to the concern 
performing in the surplus labor area in each instance. 

Accordingly, in the absence of a determination that a small busi- 
ness concern shall receive the award or any part thereof, such as con- 
templated by section 214 of the Small Business Act of 1953, 67 Stat. 
238, we perceive no legal objection to the Veterans Administration 
awarding contracts on the same basis. 


[B-123003] 


Exchange or Sale of Used Equipment—Application of Pro- 
ceeds for Purchase of New Parts 


Proceeds from the sale of a motor generator that is a part of an assembled 
melting unit used by the Mint may be applied toward the purchase of new parts 
for the unit in accordance with section 201 (c) of the Federal Property and Ad- 
ministrative Services Act of 1949, and regulations promulgated thereunder ; how- 
ever, the proceeds may not be used for the removal, modification, installation, or 
assembly costs of the melting units. 
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Comptroller General Campbell to the Secretary of the Treasury, 
March 18, 1955: 


Reference is made to your letter of February 17, 1954, requesting 
a decision whether funds realized from the sale of a high-frequency 
motor-generator set may be used for the purchase of parts and the 
expense of modernizing two high-frequency melting units. 

It is explained that the motor-generator set originally was pur- 
chased by the Mint at Philadelphia, Pennsylvania, for use in the 
event of failure of one or both of two smaller motor-generator sets 
in current use in the melting units. At the time, further expansion 
of high-frequency melting facilities was contemplated. It is stated, 
however, that because of recent technological developments condi- 
tions have changed and the above needs have been met by the instal- 
lation of a different type of melting equipment. It is further stated 
that a decision was made to sell the motor-generator set and apply 
the proceeds to the purchase of new parts for the two existing melting 
units which changes will bring about a substantial reduction in the 
cost of producing coins. The proposed conversion of the two units 
is stated to consist of the removal and modification of certain parts; 
the replacement of certain parts of outmoded design with new parts 
of modern design and greatly increased capacity ; and the assembly of 
the modified units with the new and altered parts so as to decrease 
the number of melting stations on each melting unit from four to three 
and obtain a proportionate increase in the power to each melting 
station. 

Section 201 (c) of the Federal Property and Administrative Serv- 
ices Act of 1949, 63 Stat. 384, as amended, 40 U.S. C. 481 (c), provides 
as follows: 

(c) In acquiring personal property, any executive agency, under regulations 
to be prescribed by the Administrator, may exchange or sell similar items and 
may apply the exchange allowance or proceeds of sale and in such cases ir 
whole or in part payment for the property acquired: Provided, That any trans- 
action carried out under the authority of this subsection shall be evidenced in 
writing. 

Section 4 (b) of the General Services Administration Personal 
Property Management Regulation No. 6, revised September 7, 1951, 
issued pursuant to the authority contained in the said section 201 (c), 
provides that items shall be deemed “similar” when : 

(1) They are substantially alike in all material aspects and characteristics, 


excluding, however, condition, year, model, size or capacity, and manufacturer ; 
or 


* 7 = * * * os 
(3) They constitute parts of or for assembled items, or containers for items, 
which items are similar within the meaning of paragraph (1) or (2) of this 
subsection. 
Whether the proceeds of the sale are available for the purpose speci- 
fied in section 201 (c) of the act appears to depend upon whether the 








454 DECISIONS OF THE COMPTROLLER GENERAL [34 


motor-generator set is a part of an assembled item under part (3) of 
the regulation or whether it is a separate item. If the generator is a 
separate item under part (1) of the regulation, the proceeds of its sale 
would not be available for procurement of parts for the two melting 
units, the generator and the new parts not being substantially alike. 
On the other hand, if the generator is a part of or for an assembled 
item under part (3) of the regulation, the use of its proceeds of sale 
would be authorized for new parts of the melting units which items 
would continue to be substantially similar within the meaning of 
paragraph (1) of the regulation. 

It is explained in your letter that the high-frequency motor-genera- 
tor that was sold produced 960 cycle current which cannot be con- 
veyed great distances because of high line losses but must be close- 
coupled to parts of a high-frequency induction unit, and can be used 
solely for the purpose of high-frequency induction melting or heat- 
ing. In view of such explanation, and considering that the generator 
was procured for use in the melting units, it reasonably appears that 
the motor-generator constitutes a part of or for an assembled unit 
and, consequently, the proceeds of the sale thereof may be applied 
toward the purchase of other parts for such unit under paragraph 3 
of the regulation. Cf. 23 Comp. Gen. 931. There appears, however, 
to be no authority whereby the proceeds of the sale of the generator 
otherwise might be applied toward the cost of modernization of the 
high-frequency melting units. In other words the proceeds of sale 
are available solely for the costs of the new parts acquired and may 
not be used for any removal, modification, installation or assembly 
costs. 


[B-121263] 





Appropriations—Department of Health, Education, and 
Welfare—Availability for Providing Locker Room for Gen- 
eral Services Administration Guards 
Appropriations of the Department of Health, Education, and Welfare are not 
available to reimburse the General Services Administration for the cost of pro- 
viding a new guard locker room to be used in place of the present guard room 
which has been fitted as an emergency operations room for the use of the Depart- 
ment, in view of section 3678, Revised Statutes, which limits the expenditure of 
appropriations to the purposes for which made. 

Assistant Comptroller General Weitzel to the Administrator, Gen- 
eral Services Administration, March 21, 1955: 


Reference is made to a letter dated September 2, 1954, from the 
Assistant Administrator, requesting a decision as to whether, under 
the circumstances hereinafter related, the Department of Health, Edu- 
cation, and Welfare may reimburse the General Services Administra- 










































Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 455 


tion for certain alterations to a room to permit its use by the Public 
Buildings Service as a guard locker room. 

The letter states that the Department of Health, Education, and 
Welfare has requested General Services Administration to make cer- 
tain alterations in a room in the Health, Education, and Welfare 
Building in Washington, D. C., to fit it for use as an emergency op- 
erations room. Since this room is presently being used by Public 
- Buildings Service as a guard locker room, it will be necessary to make 
alterations in another room to provide a new guard locker room. 
While the Department of Health, Education, and Welfare has agreed 
to reimburse General Services Administration for the cost of neces- 
sary alterations to prepare the emergency operations room, it has de- 
clined to do so with respect to the preparation of the new guard locker 
room. The legality of the reimbursement for preparation of the guard 
locker room depends upon the availability of appropriated funds of 
the Department of Health, Education, and Welfare for such purpose. 

Consideration of the matter necessarily involves section 3678, Re- 
vised Statutes, 31 U. S. C. 628, which provides: 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 

The question here involved is substantially the same as that con- 


sidered in decision of July 7, 1942, B-27024, to the Secretary of the 


Navy. In that case, the Navy had found it necessary to utilize facili- 
ties under the jurisdiction of the Public Health Service as a quaran- 
tine station and had assured the Federal Security Agency that such 
facilities would be relocated on another site by the Navy Department. 
The question was whether any fund or appropriation of the Navy 
Department was legally available for expenditure in connection with 
the relocation, particular reference being made to the Naval Emer- 
gency Fund. It was held: 

* * * the appropriations under the Naval Emergency Fund are available only 

for naval objects and purposes, and the construction of a United States quaran- 
tine station does not fall within either of those categories. I find no other appro- 
priation under the control of the Navy Department which appears to contem- 
plate construction work of such a nature. 
It was further held that the fact that the buildings proposed to be 
built for the Public Health Service were merely an exchange for 
buildings formerly used by that Service which had been taken for 
naval purposes did not render the construction thereof a naval pur- 
pose within the meaning of the Navy’s appropriations. 

Also, a similar situation was involved in decision of March 31, 1954, 
B-119341, to the Postmaster General, published at 33 Comp. Gen. 423. 
In that case the Post Office Department required space in post office 
buildings which was occupied by other Government agencies and 
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requested a decision as to whether the Post Office Department could 
pay the cost of moving such agencies and pay rent on their behalf 
until they could obtain appropriations therefor. It was held that, 
while the funds contained in the appropriation for postal operations, 
Post Office Department Appropriation Act, 1954, 67 Stat. 70, were 
available for rent of commercial space needed by certain activities of 
the Department and for other expenses necessary for postal opera- 
tions, there was nothing in said act to indicate that the funds pro- 
vided therein could be used to pay rent for space occupied by other 
agencies of the Government. See, also, B-86457, June 3, 1949, 27 
Comp. Gen. 391 ; 22 zd. 462. 

Nothing has been found in the current appropriations for the De- 
partment of Health, Education, and Welfare which would authorize 
that Department to expend funds for a guard locker room. Further- 
more, the appropriations for the Genera] Services Administration in- 
clude provisions for furnishing norma] protection or guarding of 
Government buildings under the control of such Administration, 
which would include furnishing a guard locker room. Accordingly, 
it must be concluded that the appropriations of the Department of 
Health, Education, and Welfare are not available to reimburse the 
General Services Administration for the cost of providing the new 
guard locker room here in question. 


[B-121445] 


Pay—Active Duty—Based on Correction of Military Ree- 
ords—Acceptance of Retired Pay as Precluding Other Claims 


The acceptance by a former Army Reserve officer of settlement of his claim for 
retroactive retired pay based on the correction of his military record, which 
claim was received, executed and returned to the administrative office concur- 
rently with a claim for active-duty pay arising out of the same record correc- 
tion action, does not constitute a “complete release” of all claims as contemplated 
by section 207 (c) of the Legislative Reorganization Act of 1946 so as to pre- 
clude payment of his claim for active-duty pay. 

Assistant Comptroller General Weitzel to Lieutenant V. E. Over- 


turf, Department of the Army, March 21, 1955: 


By first endorsement dated September 14, 1954, the Chief of Fi- 
nance, Department of the Army, forwarded to this Office your letter 
of August 30, 1954, requesting an advance decision on the propriety 
of paying a voucher stated in favor of Robert L. Fies for $402.38 
(less amount withheld for tax) representing active-duty pay and al- 
lowances for the period from September 4 to 30, 1952, and lump-sum 
payment for leave accrued during that period, incident to his service 
as first lieutenant, Army of the United States. The proposed pay- 
ment is based on the correction of Mr. Fies’ military records by the 





















Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 457 





Army Board for Correction of Military Records, established pursuant 
to the provisions of section 207 of the Legislative Reorganization Act 
of 1946, as amended by the act of October 25, 1951, 65 Stat. 655, 5 
U.S.C. 191a. 

It appears from your letter, and enclosures, that Mr. Fies was orig- 
inally released from active duty on September 3, 1952, “not by reason 
of physical disability,” and that upon such release he was paid a lump- 
sum payment for 45 days’ accrued leave. Thereafter he applied to 
the Army Board for Correction of Military Records to correct his mil- 
itary records to show “facts” to support his entitlement to disability- 
retirement pay from September 3, 1952. On June 23, 1953, the Board 
issued its findings, conclusions, and recommendations and on June 
29, 1953, the Secretary of the Army issued a memorandum for The 
Adjutant General stating that he had received and approved such 
findings, conclusions, and recommendations, and directing that all of 
the Department of the Army records of Robert L. Fies be corrected 
to show that Mr. Fies became physically unfit to perform the duties 
of his office, rank or grade by reason of physical disability incurred 
while he was entitled to receive basic pay as a member of a Reserve 
component on extended active duty; that such physical disability had 
its origin on November 17, 1951, as a result of an incident of the serv- 
ice; that it was incurred in line of duty; and that the disability is 
permanent. The Secretary further directed that the Army records 
be corrected to show that Mr. Fies was retained on active duty from 
September 4 to 30, 1952; that he was relieved from active duty by 
reason of physical disability on September 30, 1952, and placed on the 
permanent retired list in the grade of first lieutenant, effective as of 
September 30, 1952, with entitlement to retirement pay from October 
1, 1952, under the provisions of sections 402 and 409 of the Career 
Compensation Act of 1949, 63 Stat. 816, 823. 

You state that on November 27, 1953, the Finance Center, U. S. 
Army, forwarded to Mr. Fies a claims certificate covering retirement 
pay from October 1, 1952, to October 41, 1953, in the amount of 
$2,138.63, and an FC USA Form 3-137 on which to make claim for 
active-duty pay and allowances from September 4 to 30, 1952, and 
that the claims certificate contained the statement “I * * * do agree 
that acceptance of this settlement shall constitute complete release by 
me of any claim against the United States by reason of the correction 
of my Military Records.” You further state that both claims were 
executed by the claimant and returned to the Finance Center, U. S. 
Army, and that payment of the retirement pay has been made, but 
that payment of active-duty pay and allowances has been denied. 
The active-duty pay was denied because of the claimant’s acceptance 
of the settlement (covering the retirement pay) and because he was 








458 DECISIONS OF THE COMPTROLLER GENERAL (34 


considered to have been on leave during the period September 4 to 30, 
1952, and to have been compensated for accrued leave at time of sepa- 
ration. The questions on which decision is requested are stated in 
your letter as follows: 

(1) In view of the provisions of section 207 (c), Legislative Reorganization 
Act of 1946 as amended by the act of 25 October 1951, does acceptance of check 
in the amount of $2,138.63 constitute a release by Robert L. Fies of any further 
claim against the United States on account of the correction of his military 
records? (2) Was this office correct in considering that the officer was on leave 
awaiting retirement during the period 4 September 1952 thru 30 September 1952 
and in denying payment for that period, inasmuch as he had been compensated 
for 45 days’ accrued leave? (3) In the event questions (1) and (2) are 
answered in the negative, may payment be made on the inclosed voucher which 
has been computed to show the amount of pay and allowances for the period 
4 September 1952 thru 30 September 1952? 

Since Mr. Fies’ military records now have been corrected, under 
authority granted by section 207 (a) of the cited 1946 act, as amended, 
to show that he was “retained on active duty from 4 to 30 Septem- 
ber 1952 inclusive,” and since the statute makes such corrections final 
and conclusive, in the absence of fraud, he must be considered to have 
been in an active-duty status (as distinguished from a leave status 
or inactive-duty status) through September 30, 1952. Consequently, 
unless his right to active-duty pay was affected by his signature of 
the claims certificate and acceptance of the payment covering retired 
pay, he is entitled to payment of active-duty pay and allowances for 
the period September 4 to 30, 1952, and to a lump-sum payment for 
any unused accrued leave to his credit on September 30, 1952, for 
which he has not been paid. 

Section 207 (c) of the cited Legislative Reorganization Act of 1946, 
ws amended, 5 U.S. C. 191a (c), provides, with respect to the effect of 
payments based on corrections of military records authorized by that 
act, that— 

The acceptance by the claimant of any settlement made pursuant to subsec- 
tion (b) of this section shall constitute a complete release by the claimant of 
any claim against the United States on account of such correction of record. 

In a decision of October 18, 1954, 34 Comp. Gen. 188, it was held 
that the former officer there involved, having signed a certificate stat- 
ing that acceptance of the amount shown in the certificate would con- 
stitute a complete release of any claim against the United States by 
reason of the correction of his military records, and having accepted 
payment of such amount, was not entitled to a further amount which 
otherwise would have been due on the basis of such correction. How- 
ever, in the present case it appears that the claims certificate setting 
forth the amount due Mr. Fies as retroactive retired pay ($2,138.63) 
was sent to him with a form which he executed for the purpose of claim- 
ing active-duty pay. It further appears that he signed both the claims 
certificate and his claim for active-duty pay on the same day, November 
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80, 1953, and that he returned them to the Finance Center at, or about, 
the same time. In such circumstances, the acceptance by Mr. Fies of 
the payment of the retirement-pay portion of the settlement, which was 
processed separately from the remainder of the settlement, may not be 
considered an acceptance of settlement as contemplated by the statute 
so as to constitute it “a complete release” of his claim against the United 
States on account of the correction of his military records. The fact 
that the claim form for the active-duty pay was sent to the officer with 
the settlement form for the retired pay shows that the retired pay was 
not offered or intended as a settlement of all claims based on the correc- 
tion of the records. Accordingly, you are authorized to make payment 
on the voucher, which is returned herewith, if correct in other respects. 


[B-129358] 


Appropriations—Obligations—Section 1311, Supplemental 
Appropriation Act, 1955: 


The rules established by prior decisions of the Comptroller General for deter- 
mining when an obligation is incurred for various types of travel and related ex- 
penses, particularly as to which fiscal-year appropriation is chargeable, are not 
affected by the enactment of section 1311 (a) of the Supplemental Appropriation 
Act, 1955. 


The practice of the Civil Aeronautics Administration of obligating an appro- 
priation with the anticipated costs of travel and related services incident to the 
transfer of employees between field offices on the basis of teletype and telegraph 
messages does not meet the documentary requirements of section 1311, Supplemen- 
tal Appropriation Act, 1955, for recording obligations of the Government. 


Work orders prepared by the Civil Aeronautics Administration and used as 
requisitions for work or services to be performed by non-governmental concerns 
may be recorded as obligations pursuant to section 1311 (a) of the Supplemental 
Appropriation Act, 1955, only where they constitute binding agreements for 
specific work or services. 


Aircraft rental contracts, which do not contain a guaranteed minimum monthly 
rate but are dependent upon use of the aircraft, and open-end material and labor 
contracts, which provide that actual charges are determined on basis of issuance 
of final work or purchase orders, are not binding agreements for specific goods 
or services as required by section 1311 (a) (1) of the Supplemental Appropriation 
Act, 1955, and estimated amounts under such contracts may not be recorded as 
obligations. 


Public utilities contracts which include minimum rates and provide for charges 
based upon consumption are binding agreements for services to be performed 
within the meaning of section 1311 (a) (1), Supplemental Appropriation Act, 
1955, which provides for recording of obligations of the Government, so that 
monthly estimates of cost of services to be performed may be recorded as obliga- 
tions under such section; however, in the absence of binding contracts, obli- 
gations may be recorded only on the basis of utility services actually performed. 


In view of the provisions of section 1311, Supplemental Appropriation Act, 1955, 
which provides that no amount shall be recorded as an obligation of the Govern- 
ment unless it is supported by documentary evidence, miscellaneous expenses of 
the Civil Aeronautics Administration for which no documentary evidence is 
available until invoices are received for payment may not be recorded as obliga- 
tions of the Government on the basis of estimates on anticipated expenditures. 
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Where there is a written binding agreement between the Civil Aeronautics Ad- 
ministration and the Department of State for joint administrative expenses and 
overhead of international field offices, the estimated pro rata monthly charges 
for such expenses are recordable as obligations under section 1311 (a) (1), Sup- 
plemental Appropriation Act, 1955. 


Estimated amounts representing pro rata monthly shares of joint administra- 
tive expenses by Department of State for administrative overhead of interna- 
tional field offices, pro rata monthly charges for rent and services by domestic 
field offices for buildings and services furnished international personnel and 
charges for aircraft maintenance under annual contracts at foreign locations 
may be recorded as obligations under section 1311 (a) (1) of the Supplemental 
Appropriation Act, 1955, provided there are binding agreements in writing for 
the specific work or services. 


Estimated costs of petty purchases, purchases of gasoline and oil, supplies, 
commercial telegrams and long-distance toll calls received monthly from var- 
ious international field offices may not be recorded as obligations pursuant to sec- 
tion 1311 (a) of the Supplemental Appropriation Act, 1955. 


Assistant Comptroller General Weitzel to the Secretary of Com- 
merce, March 21, 1955: 


Reference is made to letter of December 14, 1954, from the Acting 
Secretary of Commerce, transmitting a memorandum of the Civil 
Aeronautics Administration which sets forth transactions that in the 
past have been recorded as obligations on the basis of informal docu- 
mentation such as teletype or telegraph messages, work orders, or 
interoffice memorandums or other documents containing estimates of 
obligations based on prior years’ expenditures or other experience. A 
decision is requested by the Acting Secretary on the application and 
effect of section 1311 (a) of the Supplemental Appropriation Act, 
1955, Public Law 663, approved August 26, 1954, 68 Stat. 800, 830; in 
addition we are asked to formulate, if possible, a general rule for the 
guidance of your Department in complying with section 1311 (a). 

While guidance may be given your Department as to the general 
approach in complying with section 1311 (a), the formulation of a 
general rule is not feasible since, in the final analysis, the validity of 
obligations and expenditures will have to be determined upon the basis 
of the law and facts in each individual case. 

Section 1311 (a), 68 Stat. 830, provides as follows: 

Sec. 1311. (a) After the date of enactment hereof no amount shall be recorded 


as an obligation of the Government of the United States unless it is supported by 
documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including Gov- 
ernment agencies, in a manner and form and for a purpose authorized by law, 
executed before the expiration of the period of availability for obligation of the 
appropriation or fund concerned for specific goods to be delivered, real property 
to be purchased or leased, or work or services to be performed ; or 

(2) a valid loan agreement, showing the amount of the loan to be made and 
the terms of repayment thereof; or 

(3) an order required by law to be placed with a Government agency; or 

(4) an order issued pursuant to a law authorizing purchases without adver- 
tising when necessitated by public exigency or for perishable subsistence sup- 
plies or within specific monetary limitations ; or 

(5) a grant or subsidy payable (i) from appropriations made for payment of 
or contributions toward, sums required to be paid in specific amounts fixed by law 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 461 


or in accord with formulae prescribed by law, or (ii) pursuant to agreement 
authorized by, or plans approved in accord with and authorized by, law; or 

(6) a liability which may result from pending litigation brought under author- 
ity of law; or 

(7) employment or services of persons or expenses of travel in accord with 
law, and services performed by public utilities; or 


(8) any other legal liability of the United States against an appropriation or 
fund legally available therefor. 


The specific classes of transactions described in the memorandum 


of the Civil Aeronautics Administration will be quoted and answered 
in the order presented. 


1. Travel and Transportation Expenses. 
Messages have been employed for the obligation of anticipated costs incident to 
the transfer between regions of employees, their dependents and household effects. 
In these cases reimbursements will be made on a commuted basis and the obli- 
gations are recorded from the messages under the concept stated in Section 22 
of Budget-Treasury Regulation No. 1, providing for the inclusion of “the antici- 
pated amount to be paid under orders actually issued to the employee.” The re- 
gion releasing the employee generally has the travel order prepared but has not 
actually issued it to the employee when the message request for obligation is 
sent to the receiving region which is required to bear the expenses of the transfer. 


With respect to other transportation expenses, employees stationed outside of 
regional headquarters issue bills of lading for the immediate shipment of CAA 
property. In order that these shipments will not be delayed, the employees re- 
quest the accounting office by message to obligate the necessary funds and to 
advise by return message the obligation number given to the transaction. Obli- 
gations have been established on the basis of these messages for the reason that 
they serve as advices that U. S. Government bills of lading will be issued to 
support the related transactions. 


The actual documentary evidence, such as copies of bills of lading and travel 
orders, to support the amounts obligated upon the receipt of messages under 
the above-described circumstances are received in the accounting offices after 
the amounts have been recorded as obligations. 

The rules established by prior decisions of this Office for determin- 
ing when an obligation is incurred for the various types of travel and 
related expenses, particularly as to which fiscal-year appropriation 
is chargeable, vary in accordance with the law and facts involved in 
each type of expense. There is no doubt that the Congress, in enact- 
ing section 1311, had no specific intent to relax any of these rules. 
Since the actions upon which the messages are based are not recog- 
nized by the decisions of this Office as sufficient to incur an obligation, 
the messages may not be considered as meeting the documentary evi- 
dence requirements of section 1311 (a). The concept of obligations 
in section 22 of the Budget-Treasury Regulation No. 1 referred to 
above by the Civil Aeronautics Administration is applicable only in 
the case of reimbursements to an employee (upon a commuted basis) 
for transportation of his household effects. Even in that case, the 
orders are required to have been actually issued. 

2. Work Orders. 


Work orders are prepared as requisitions for various types of services. In 
the case of requests for interphone and teletype services, the work orders re- 
flect anticipated costs of non-recurring service charges and the recurring 
monthly rates. The amounts of the non-recurring service charges are recorded 
as obligations upon receipt of the work orders, the amounts of recurring monthly 
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rates are treated as administrative reservations. Recurring monthly rates are 


later recorded as obligations upon receipt of the original executed interphone 
or teletype contract. 


These are understood to be external requisitions or purchase orders. 
Obligations may be recorded on the basis of such “work orders” only 
where they constitute binding agreements for specific work or services. 
3. Estimated Domestic Obligations. 


Estimated obligations have been recorded in the past for certain types of trans- 
actions on the basis of information furnished by budget officers or other officers 
within the CAA. These obligations generally relate to transactions for which 
documentary evidence is not available until invoices are received for payment. 
In fact, the precise costs are often not known by the accounting offices in these 
cases until vouchers are received some time after the transaction, at which time 
the CAA might otherwise be liable for an obligation in excess of the available 
balance in the allotment or apportionment account. Further, if the funds are 
not obligated within a prescribed quarter, the possibility exists of impound- 
ment by the Bureau of the Budget. Recordation of these obligations has gener- 
ally occurred in the following types of transactions. 

(a) Monthly Travel under Annual Travel Orders. Estimates are computed 
on a group or organizational basis as contemplated by the authorized fiscal work 
program. ; 

(b) Rental of Aircraft. Monthly estimates are computed when the con- 
tract does not contain a guarantee of a minimum monthly rate or when it is 
anticipated that aircraft will be rented for periods in excess of that covered 
by the minimum monthly rate. 

(c) Open-end Material and Labor Contracts. Obligations are recorded on 
the basis of estimates where the hourly labor rates and material costs are con- 
tained in the basic contracts but the actual charges are determined as a result 
of the issuance of final orders, either work orders or purchase orders. 

(d) Public Utilities. Monthly estimates are made on the basis of past experi- 
ence for public utilities contracts which include minimum rates but provide for 
charges based upon consumption. 

(e) Mobile Equipment Costs. Estimates are computed for gasoline and oil 
for aircraft, passenger-carrying vehicles, trucks and off-road vehicles, storage 
and repairs to mobile equipment, and service station credit card purchases. 
These estimates are desirable because of the large volume, the small amounts 
involved, and the extensive distribution of amounts to the different object classes 
of expenditures. 

(f) Miscellany. Estimates are provided for such small items as postage 
expenses, witness fees, and mileage. 


The comments under “1.” above are applicable to 3 (a). 

The descriptions of item 3 (b) and (c) indicate that no specific 
obligations are assumed by the Government under the contracts, but 
that obligations are dependent upon the use of aircraft, or the issuance 
of final work orders or purchase orders for labor or materials. Since 
there is no binding agreement for specific goods to be delivered or 
work or services to be performed as required by section 1311 (a) (1), 
68 Stat. 830, the estimated amounts are not recordable as obligations. 

Concerning 3 (d), monthly estimates of the cost of services to be 
performed under binding agreements may be recorded as obligations. 
In the absence of binding agreements, obligations may be recorded on 
the basis of only utility services actually performed. 

Since the items described in 3 (e) and (f) are but estimates of 


anticipated expenses, they are not recordable as obligations under 
section 1311 (a). 


Re re ERE he 


ee 








a | 


a te 


am O84 


Le re oer 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 463 


4. Estimated Foreign Obligations. 


Types of foreign and other transactions of our International Region which 
involve estimated amounts for obligation include the following: 

(a) Pro rata monthly charges of Joint Administrative Expenses by the De- 
partment of State for administrative overhead of international field offices. 
Computations to determine these charges are generally made once each fiscal 
year by the Department of State which submits its billing to the CAA near 
the close of the fiscal year. 

(b) Pro rata monthly share of rent and service agreement charges for reim- 
bursement to domestic CAA regions which are the prime contractors. Reim- 
bursements are made to the contracting regions for rental applicable to the area 
of a building occupied by International Region personnel and the portion of the 
services which apply to that area. 

(c) Services performed under annual contracts for aircraft maintenance at 
foreign locations. 

(d) Advices received monthly from various International Regional field offices 
to estimate costs of petty purchases, purchases of gasoline and oil, supplies, 
commercial telegrams and cablegrams, and long distance toll calls. 


Assuming the existence of binding agreements in writing for specific 
work or services under the facts as stated in 4 (a), (b), and (c), the 
charges would be recordable within section 1311 (a) (1). 

No provision is made in section 1311 (a) for the recording of esti- 
mated costs as described in 4 (d). 


[B-121536] 


Gratuities—Reenlistment Bonus—Computation 


An Air Force enlisted man who reenlisted for an unspecified period of time 
prior to the effective date of the Career Compensation Act of 1949 and received 
anniversary enlistment payments under section 207 (a) of the act, and who again 
reenlisted after July 16, 1954, the date of enactment of the act providing an 
alternative method for computing reenlistment bonuses, may elect to receive a 
reenlistment bonus computed on the basis of a “first” reenlistment under sec- 
tion 208 as added by the amendatory act. 


A reenlistment entered into prior to the effective date of the Career Compensa- 
tion Act of 1949 when there was no statutory authority for payment of a “re- 
enlistment bonus” must be excluded in determining whether a reenlistment after 
such date is a first, second, third or fourth reenlistment for the purpose of 
computing the reenlistment bonus payable under section 208 of the act. 


Although the anniversary payments authorized by section 207 (a) of the Career 
Compensation Act of 1949 to be made to members who reenlisted for an indefi- 
nite period prior to the effective date of the act must be included in applying 
the $2,000 limitation contained in section 208 (c) of the act on total reenlist- 
ment bonus payments, they do not constitute “reenlistments” within the mean- 
ing of section 208 (e) of the act. 


Subsection (e) of section 207 of the Career Compensation Act of 1949 makes the 
xeenlistment bonus computation of such section inapplicable to any member of 
the uniformed services in service on July 16, 1954, who elects to be paid a re- 
enlistment bonus under section 208 of that act, and, therefore, where an enlisted 
man makes such election after having been paid a bonus under section 207, the 
amount of such bonus must be deducted. 


Assistant Comptroller General Weitzel to Lieutenant W. C. Feder- 
hart, Department of the Air Force, March 23, 1955: 


Your letter of August 18, 1954, with enclosure, requested a decision 
on the right of Technical Sergeant James E. Sharp, AF 1804 1364, to 
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reenlistment bonus for “First” reenlistment, incident to his reenlist- 
ment for six years on July 20, 1954. It is proposed to pay the bonus 
under section 208 of the Career Compensation Act of 1949, as added 
by section 2 of Public Law 506, 83d Congress, approved July 16, 1954, 
68 Stat. 488, which is, in pertinent part, as follows: 

Section 208 (a) Subject to subsections (b) and (c) of this section, a member 
of a uniformed service who reenlists in the regular component of the service 
concerned within ninety days after the date of his discharge or release from 


active duty, and who is not covered by section 207 of this Act, is entitled to a 
bonus computed according to the following table: 








Reenlistment involved ! Column (1) Take Column (2) Multiply by 
ht AL Monthly basic pay towhich | Number of years specified 
the member was entitled in reenlistment contract, 
at the time of discharge.? or six, if none specified. 

Benne s: ct dcL. Two-thirds of the monthly | Number of years specified 
basic pay to which the in reenlistment contract, 
member was entitled at or six, if none specified.® 

| _ the time of discharge.‘ 

IE he oly cee | One-third of the monthly | Number of years specified 
basic pay to which the in reenlistment contract, 
member was entitled at or six, if none specified.* 
the time of discharge.’ 

Fourth (and sub- | One-sixth of the monthly | Number of years specified 

sequent). basic pay to which the in reenlistment contract, 
member was entitled at or six, if none specified.* 
the time of discharge.5 





( 


*Any reenlistment when a bonus was not authorized is not counted. 

* Two-thirds of the monthly basic pay in the case of a member in pay grade 
E-1 at the time of discharge. 

* On the sixth anniversary of an indefinite reenlistment, and each anniversary 
thereafter, the member is entitled to a bonus equal to one-third of the monthly 
basic pay to which he is entitled on that anniversary date. 

*No bonus may be paid to a member in pay grade E-1 or E-2 at the time of 
discharge. 

*No bonus may be paid to a member in pay grade E-1, E-2, or E-3 at the 
time of discharge. 

(b) No bonus may be paid to a member who reenlists— 
(1) during his prescribed period of basic recruit training; or 
(2) after completing a total of twenty years of active Federal service. 
The bonus payable to a member who reenlists before completing a total of 
twenty years of active Federal service, but who will under that reenlistment 
complete more than twenty years of such service, is computed by using as a 
multiplier only that number of years which, when added to his previous service, 
totals twenty years. 
(c) The cumulative amount which may be paid to a member under this 
section, or under this section and any other provision of law authorizing 
reenlistment bonuses, may not exceed $2,000. 


* * * * + s ” 


(e) In this section, “reenlistment” means— 

(1) an enlistment in a regular component of & uniformed service after 
compulsory or voluntary active duty in that serv‘ce; or 

(2) a voluntary extension of an enlistment for two or more years. 


It appears that Sergeant Sharp was discharged on June 10, 1949, 
and reenlisted the following day for an usspecified period of time. 
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Pursuant to section 207 (a) of the Career Compensation Act of 1949, 
as amended by Public Law 217, 82d Congress, approved October 26, 
1951, 65 Stat. 653, he was paid $110 as of the first anniversary of such 
reenlistment subsequent to September 30, 1949, and $60 as of each 
following anniversary date to and including June 11, 1954, or a total 
of $350. He was discharged on July 19, 1954, as a technical sergeant, 
with over 12 years’ service for pay purposes, and reenlisted for six 
years o July 20, 1954, at which time he was paid a reenlistment 
bonus of $360 under the provisions of section 207 (a), as amended. 

The military pay order, enclosed with your letter, contains a signed 
statement by Sergeant Sharp that he elects to receive “this reenlist- 
ment bonus and all future reenlistment bonuses under Section 208, of 
Career Compensation Act.” The order indicates that if the pro- 
posed payment under section 208 should be approved, the reenlist- 
ment bonus payment of $360 made July 20, 1954, under section 207 (a) 
would be deducted from the amount otherwise due. 

At the time of Sergeant Sharp’s reenlistment on June 11, 1949, 
section 10 of the Pay Readjustment Act of 1942, as amended by sec- 
tion 4 of the act of June 28, 1947, 61 Stat. 192, provided that, in addi- 
tion to the reenlistment allowance otherwise authorized, any person 
enlisting for an unspecified period of time should be paid the sum 
of $50 upon the completion of each year of service under such enlist- 
ment. That section of the 1942 act was repealed, however, effective 
October 1, 1949, by the Career Compensation Act of 1949, 63 Stat. 
802, leaving no provision of law in effect for payment of such addi- 
tional reenlistment allowance to members who reenlisted for an in- 
definite period prior to the effective date of the 1949 act. To correct 
that situation, section 207 of the 1949 act was amended by the act of 
October 26, 1951, to provide that persons in an enlistment for an 
unspecified period of time, entered into prior to October 1, 1949, 
should be paid $110 upon the first anniversary date of such enlistment 
subsequent to September 30, 1949, and $60 upon each anniversary date 
thereafter, subject to the limitation that the total amount paid after 
October 1, 1949, should not exceed $1,440. 

You question whether Sergeant Sharp is entitled to a reenlistment 
bonus in the amount authorized for a “First” reenlistment under the 
provisions of section 208 of the Career Compensation Act, since he has 
been paid $350 in anniversary payments under section 207 of the 1949 
act as amended by the act of October 26, 1951. In other words, you 
request decision whether payment of $110 as of the first anniversary of 
an enlistment for an unspecified period of time entered into prior to 
October 1, 1949, constitutes a reenlistment within the contemplation of 
section 208 and, if so, whether the $110 payment plus one or more pay- 
ments of $60 constitutes more than one reenlistment for such purpose. 
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Section 1 of the amendatory act of July 16, 1954, 68 Stat 488, is as 
follows: 

That section 207 of the Career Compensation Act of 1949 (ch. 681, 63 Stat. 
811), as amended (37 U. 8S. C. 238), is further amended by designating subsection 
“(e)” as subsection “(f)” and by inserting a new subsection (e), as follows: 

“(e) This section does not apply to— 

“(1) any person who originally enlists in a uniformed service after the date 
of enactment of this amendatory Act; 

“(2) any member of a uniformed service in active Federal service on the date 
of enactment of this amendatory Act who elects to be covered by section 208 of 
this Act and who is otherwise eligible for the benefits of that section ; 

“(3) any person who— 

“(A) was discharged or released from active duty from a uniformed serv- 
ice not more than ninety days before the date of enactment of this amendatory 
Act, 

“(B) reenlists in that service within ninety days after the date of his dis- 
charge or release from active duty. 

“(C) elects to be covered by section 208 of this Act, and 

“(D) is otherwise eligible for the bentfis of that section ; or 

“(4) any person covered by clause (2) or (3) who at any time elects, or 
has elected, to be covered by section 208 of this Act.” 

It appears that Sergeant Sharp’s reenlistment on June 11, 1949, and 
his discharge on July 19, 1954, were accomplished under authority of 
Public Law 128, 80th Congress, 61 Stat. 191, 10 U. S. C. 628 (made ap- 
plicable to the Air Force by section 305 of the National Security Act 
of 1947, 61 Stat. 508), which provides that persons of the first three 
enlisted grades may be reenlisted for unspecified periods of time on a 
career basis, under such regulations as the Secretary concerned may 
prescribe, and that anyone who serves three or more years of such an 
enlistment may submit his resignation to the Secretary of the Depart- 
ment concerned, and such resignation shall be accepted by the Secre- 
tary and the person shall be discharged from his enlistment within 
three months of the submission of such resignation. While, under the 
statute, an enlistment for an unspecified period of time could be ter- 
minated by the enlisted person after three years’ service, such an en- 
listment contemplates uninterrupted service from its commencement 
and requires no positive action on the part of the enlisted person to 
renew or extend his enlistment after the expiration of three years. 
And it seems plain that an anniversary-date payment authorized for 
such an enlistment and made in connection with such uninterrupted 
service could not, in any sense, properly be considered as marking a 
reenlistment, particularly since it would not constitute a reenlistment 
within the express definition of that term appearing in section 208 (e), 
quoted above, and since the minimum definite enlistment period speci- 
fied in section 207 (a) of the 1949 act, as amended, istwo years. Hence, 
while such payments under section 207 (a), as amended, made after 
October 1, 1949, on each anniversary date of an enlistment for an un- 
specified period of time entered into prior to that date are chargeable in 
applying the limitation of $2,000 in section 208 (c) on the cumulative 
total of reenlistement bonus payments, they do not constitute reen- 
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listments for the purpose of computing the amount of the reenlistment 
bonus payable in accordance with the table set out in section 208 (a), 
quoted above. Furthermore, in view of the express statutory provi- 
sion contained in the first footnote of the said table (declaring that 
“Any reenlistment when a bonus was not authorized is not counted”), 
Sergeant Sharp’s reenlistment on June 11, 1949, must be excluded in 
determining his rights with respect to the reenlistment bonus payable 
under the said section 208 (a), since a reenlistment bonus was not 
authorized at that time. 

With respect to the reenlistment bonus of $360 already paid to Ser- 
geant Sharp under the authority of section 207 (a) of the 1949 act, 
63 Stat. 810, by reason of his reenlistment for a period of six years 
on July 20, 1954, subsection (e) of that section, as added by section 1 
of the amendatory act of July 16, 1954, makes the said section 207 
inapplicable to any member of a uniformed service in active Federal 
service on July 16, 1954, the date of enactment of the amendatory act, 
who at any time elects, or has elected, to be covered by section 208 
as added by the amendatory act and who is otherwise eligible for the 
benefits of the latter section. Accordingly, since Sergeant Sharp now 
has elected to receive, and is otherwise eligible to receive, the benefits 
of section 208, you are authorized to credit his pay account on the 
basis of the military pay order, returned herewith, for an amount 
computed on the basis of a “First” reenlistment, less the amount of 
$360 paid to him on July 21, 1954. 


[B-121625] 


Transportation—Dependents—Reimbursement for Travel 
to Temporary Duty Station Upon Reassignment to Nearby 
Location 

Army officer whose wife traveled at personal expense from their home to his 
temporary duty station where she was residing when he received orders which 
detached him from his old permanent station and assigned him to a new perma- 
nent station near the temporary duty location may be reimbursed for depend- 
ent’s travel under section 303 (c) of the Career Compensation Act of 1949, and 
paragraph 7000-2 of the Joint Travel Regulations, not to exceed the distance 


from his home to the old permanent station and from the temporary duty sta- 
tion to the new permanent station. 


Assistant Comptroller General Weitzel to the Secretary of the Army, 
March 24, 1955: 


Reference is made to letter dated August 18, 1954, file reference 
FINEK 512 Flores, Rafael H. O-1920338, from the Chief of Finance, 
in which he expresses the opinion that in view of the provisions of 
paragraph 7055, Joint Travel Regulations, First Lieutenant Rafael 
H. Flores, O-1920338, is entitled to retain the full amount of the pay- 











468 DECISIONS OF THE COMPTROLLER GENERAL [34 





ment made to him for the travel of his wife from Laredo, Texas, to 
Fort Holabird, Maryland, between May 3, 1952, and July 28, 1952. 
It appears that by orders dated March 19, 1952, Lieutenant Flores 
was ordered to active duty from his home, Laredo, Texas, and as- 
signed to duty at Fort Sam Houston, Texas. By orders dated April 
17, 1952, he was directed to proceed to Charlottesville, Virginia, to 
attend a course of instruction for approximately 84 days and, upon 
completion, to return to Fort Sam Houston. These orders specifi- 
cally provided that travel of dependents was not authorized. By or- 
ders dated July 15, 1952, as amended July 24, 1952, he was released 
from assignment at Fort Sam Houston, Texas, and from temporary 
duty at Charlottesville, Virginia, and assigned to duty at Fort Hola- 
bird, Maryland. On the basis of these orders, the officer was paid 
$110.58 on voucher No. 812687, August 1952 accounts of Captain M. 
Feingold, as reimbursement for the travel of his wife, computed on 
the distance from his home, Laredo, Texas, to Baltimore, Maryland. 
The correctness of this payment was questioned by our investigators 
because at the time of the officer’s detachment from permanent station 
at Fort Sam Houston his dependent was located at Charlottesville. 
The statutory authority for the transportation of dependents at 
Government expense is contained in section 303 (c) of the Career Com- 
pensation Act of 1949, 63 Stat. 814, which provides that members of 
the uniformed services “when ordered to make a change of permanent 
station” shall be entitled to transportation of dependents under such 
conditions and limitations and to and from such locations as may be 
prescribed by the Secretaries concerned. Joint Travel Regulations 
issued pursuant to that authority provide in paragraph 7000-2 that 
members of the uniformed services are entitled to transportation of 
dependents at Government expense upon a permanent change of sta- 
tion for travel performed from the old station to the new permanent 
station, or between points otherwise authorized, except (subpara- 
graph 11) where the dependents departed old permanent station prior 
to the issuance of orders and the voucher is not supported by a certifi- 
cate of the commanding officer, or his designated representative, of 
the headquarters issuing the orders that the member was advised 
prior to the issuance of change of station orders that such orders would 
be issued. Paragraph 7055, Joint Travel Regulations, cited by the 
Chief of Finance as validating the payment here in question, provides 
that, if a member, upon receipt of permanent change of station orders, 
retains his dependents at the place at which they were located when 
such orders were received, and he receives assignment to some sub- 
sequent permanent station, he shall be entitled (upon assignment to 
such subsequent permanent station) to transportation for his de- 
pendents at Government expense not in excess of the distance from 
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the station from which he traveled when his dependents were so re- 
tained to such subsequent permanent station, or from his last per- 
manent station to his new permanent station, whichever is greater, 
irrespective of any interim permanent changes of station upon which 
he did not exercise his rights to dependents’ transportation. 

Under the authority contained in section 12 of the act of May 18, 
1920, 41 Stat. 601, 604, and subsequent legislation, for the transporta- 
tion at Government expense of dependents of members of the armed 
services when ordered to make a permanent change of station, it was 
the rule at all times that the travel of dependents for which transpor- 
tation in kind (or reimbursement upon completion when performed at 
personal expense) was authorized was limited to travel equal to the 
distance from the place where located to the new station, not to exceed 
the distance from the last old station to the new permanent station, 
begun and completed under an existing order to make a permanent 
change of station, or under an order detaching the member at his old 
station if completed by an assignment to a new permanent station; or, 
in exceptional cases, under an order in process of being issued of which 
the members had official notice. The provisions of paragraph 7000-2 
of the Joint Travel Regulations seem clearly consistent with this long- 
established rule. This being so, there appears no basis for conclud- 
ing that paragraph 7055, Joint Travel Regulations, authorizes reim- 
bursement under subsequent orders for travel of dependents for dis- 
tances in excess of the member’s entitlement to transportation of de- 
pendents under orders in existence at the time of performance of such 
travel. Rather, it seems clear that the purpose of this paragraph was 
merely to modify the earlier rule to the extent necessary to save to a 
member so much of the mileage which accrued under a prior order, 
as to which no transportation of dependents was furnished, as required 
to transport his dependents under current change of station orders 
from the place at which they are located when such orders are received 
to the new station, or to some other point at no greater cost, not to ex- 
ceed the distance from the first old station, or the last permanent sta- 
tion, to the new station, whichever is the greater. 

Since Lieutenant Flores’ dependent was not at Laredo, Texas, but 
was residing with him at Charlottesville, Virginia, when he received 
the orders of July 15, 1952, detaching him from permanent station at 
Fort Sam Houston and assigning him to duty at Fort Holabird, 
Maryland, it seems evident that paragraph 7055, Joint Travel Regu- 
lations, can operate in no way to increase his right to reimbursement 
for travel performed by his dependent before July 15, 1952, over his 
entitlement under the orders of March 19, 1952. It follows that the 
payment made to him on voucher 812687 was erroneous to the extent 
that it exceeded mileage for travel under the orders of March 19, 1952, 
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from Laredo to Charlottesville (not to exceed the distance from 
Laredo to Fort Sam Houston) plus mileage from Charlottesville to 
Fort Holabird, for travel under the orders of July 15, 1952. The ex- 
cess amount so paid to Lieutenant Flores should be refunded by him. 


[B-117232] 


Disbursing Officers—Liability—Suspension of Collection 
Action Pending Legislative Relief 
The deferment of action on an exception taken in a disbursing officer’s account 
to an overpayment to a Naval Reserve officer, or the delay in the issuance of 
notices of exceptions in similar cases pending legislative relief, could lessen possi- 
bility of collection, result in relieving disbursing officer’s surety of liability and 
bar further audit action, so that an administrative request for such abatement 
may not be granted. 

Assistant Comptroller General Weitzel to the Secretary of the Navy, 
March 25, 1955: 


Reference is made to letter of February 8, 1955, from the Assistant 
Secretary of the Navy (Financial Management) requesting that we 
hold in abeyance an exception taken by us with respect to the pay 
credited to Lieutenant Robert P. Punderson, United States Naval 
Reserve, for the period May 1 to August 21, 1952, and that the issu- 
ance of further exceptions in similar cases be delayed until the Navy 
had opportunity to seek legislative relief in the matter. The excep- 
tion in Lieutenant Punderson’s case was taken on the ground that his 
temporary promotion on August 22, 1952, while he was on active duty, 
could have no retroactive effect for pay purposes. 

It is stated in the letter of February 8, 1955, that 2,801 Naval Reserve 
officers received temporary promotions in the same manner as Lieu- 
tenant Punderson and that only 404 of those officers now are on active 
duty. It is also stated that the officers affected were, in most cases, in- 
voluntarily recalled to active duty to meet the needs of the service in- 
cident to operations in Korea. It is further stated that to require these 
officers to refund the overpayments involved—which were made by 
disbursing officers in accordance with administrative regulations of the 
Department of the Navy and were accepted in good faith by the officers 
concerned—would, in many cases, involve financial hardship and would 
have a deleterious effect upon the program of the Navy to encourage 
active participation in the Naval Reserve program. 

Finally, it is stated that the Department of the Navy is drafting 
for submission to Congress proposed legislation which would relieve 
such officers from liability to refund the retroactive payments. 

For us to hold in abeyance any further action on Lieutenant Punder- 
son’s case could involve its omission from the next periodic certificate 
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of settlement of the disbursing officer’s account. That could lessen 
the possibility of the collection of the overpayment by the disbursing 
officer and might result in relieving the disbursing officer’s surety of 
any liability for such overpayment. 

The overpayment in Lieutenant Punderson’s case related to the pe- 
riod May 1 to August 21, 1952. With respect to similar cases, failure 
to issue exceptions as the overpayments are discovered here probably 
would result in the barring of any future audit action respecting such 
overpayments. See the act of May 19, 1947, 61 Stat. 101, 31 U.S. C. 
82i, which provides that the accounts of disbursing officers shall be set- 
tled within three years after the date of their receipt by the General 
Accounting Office. See, also, 19 Comp. Gen. 306 and 28 Comp. Gen. 
17 respecting the primary responsibility for erroneous payments made 
by a disbursing officer and the effect of his ability or inability to recoup 
an improper payment from the payee. 

Accordingly, we may not accede to the Assistant Secretary’s request 
that the exception in the case of Lieutenant Punderson be held in 
abeyance and that the issuance of notices of exception in similar cases 
be delayed. However, as you may know, the stating of exceptions does 
not necessarily mean that we will press collection action against the 
disbursing officers involved, prior to the end of the present session of 
Congress, except to the extent necessary to avoid substantial prejudice 
to the rights and interests of the Government under the law. Also, 
as you know, the matter of recovering the amounts of the overpayments 
hy collecting from the payees is largely a matter for the disbursing offi- 
cers to decide, since they are the ones primarily liable for the 
overpayments. 


[B-121978] 


“‘When Actually Employed” Employees—Compensation for 
Irregular Hours of Employment 

An attorney whose position was converted from “full-time” to “when-actually- 
employed” status, and who rendered services of less than full time for several 
pay periods prior to his resignation, is entitled to compensation pursuant to the 
Federal Employees Pay Act of 1945 as a “when-actually-employed” employee for 
whom no regular tour of duty had been established and, accordingly, is entitled 
to straight-time compensation for all hours in a particular biweekly pay period 
irrespective of whether hours worked are in excess of 40 hours per week. 
Assistant Comptroller General Weitzel to E. J. Dwyer, Housing and 
Home Finance Agency, March 25, 1955: 


Reference is made to your letter of November 2, 1954, submitting 
for decision certain questions arising out of the claim of Mr. David S. 
Allshouse for additional salary covering the pay period August 29 
to September 11, 1954. 
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A voucher covering the claimed payment was not enclosed with 
your letter. Ordinarily, the voucher presented to a certifying officer 
for certification must accompany the request for a decision on any 
question of law involved in the certification of the voucher. 26 Comp. 
Gen. 797; 21 id. 1128. However, since it appears that a claim has 
been submitted to you by Mr. Allshouse, and with the understanding 
that properly prepared vouchers will be submitted in the future with 
requests for decisions, the requirement for a voucher in this particular 
instance will be waived. 

It is reported that Mr. Allshouse’s appointment as an attorney at 
grade GS-15, $10,800 per annum, was converted, under date of Sep- 
tember 1, 1954, from “full time” to “when actually employed.” His 
per annum salary was shown on the form effecting the change as 
$10,800 per annum, but carrying the notation “41.52 per diem, w. a. e.” 
You state that there is no contract with Mr. Allshouse limiting the 
hours for which he may be paid. 

The questions presented for decision are stated in your letter, as 
follows: 

(a) Can he be paid for a full day’s pay ($41.52) for less than eight hours work? 


i. e., if he works only two or three hours in any one day is he entitled to the 
full day’s pay? 


(b) Can he be paid in excess of $41.52 for a work day where he exceeds eight 
hours duty? 


(c) Providing he works on Saturday and/or Sunday can he be paid for more 
than five day[s] per week? 

It informally has been ascertained from you that Mr. Allshouse 
is not employed as an expert or consultant under section 15 of Public 
Law 600, 60 Stat. 810, or otherwise, but is a regular employee appointed 
under normal procedures and is subject to the Classification Act of 
1949, as amended; also, that he has no established tour of duty but 
selects the hours and days on which he will perform services depending 
upon his freedom from private law practice. It further has been ascer- 
tained from you that Mr. Allshouse resigned as of the close of busi- 
ness on November 19, 1954, and that for the six pay periods from 
August 29, 1954, to November 20, 1954, his hours of work for each of 
such pay periods were 76, 78, 10514, 83, 80, and 68, respectively. 

It may be stated that the compensation of employees subject to the 
Classification Act of 1949, as amended, 5 U. S. C. 1071-1153, whether 
they be appointed full-time, part-time, or on a when-actually-em- 
ployed basis, is computed in accordance with the Federal Employees 
Pay Act of 1945, as amended, 5 U. S. C. 901-958. Neither of those 
statutes contains any provision authorizing a full day’s pay for serv- 
ices less than the length of the normal workday; nor do they authorize 
the payment of compensation for any number of hours less than those 
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actually worked except to the extent that an employee’s compensa- 
tion may be limited by the aggregate compensation provisions of sec- 
tion 603 of the Federal Employees Pay Act of 1945, 59 Stat. 302, as 
amended. 

Accordingly, it follows that, generally, the compensation of em- 
ployees appointed on a “when actually employed” basis is determined 
in the same manner as that of full-time employees. Exceptions to 
the general rule occur in those instances where the “when actually 
employed” employees have no administratively established work- 
weeks and perform services in excess of 40 hours per week for one 
or both of the weeks in the biweekly pay period. Under such circum- 
stances, the “when actually employed” employees may not be paid 
overtime compensation since they have no established workweeks and, 
for that reason, are not to be regarded as full-time employees within 
the meaning of the overtime compensation provisions of the Federal 
Employees Pay Act of 1945. 27 Comp. Gen. 776. Rather, such em- 
ployees are entitled to straight time compensation for all hours worked 
in a particular biweekly pay period irrespective of whether services 
be performed in excess of 40 hours per week. 28 Comp. Gen. 328. 
Moreover, unless such employees are actually subject to the overtime 
or other premium compensation provisions of the Federal Employees 
Pay Act of 1945, as amended, the aggregate compensation limitation 
specified in that statute would not be for application. 27 Comp. 
Gen. 46. 

In the instant case there is considerable support for the view that 
the employee be regarded as continuing in a full-time status for com- 
pensation purposes on and after September 1, 1954, since the action 
in converting him from a full-time employee to one employed on a 
“when actually employed” basis appears to have been primarily for 
his convenience. However, in light of the short period of the employ- 
ment under the “when actually employed” appointment—the em- 
ployee having resigned on November 19, 1954—and the fact that the 
employee rendered services of less than full time for most of the 
pay periods involved, it is concluded that he is entitled to compensa- 
tion as a “when actually employed” employee for whom no regular 
tour of duty had been established, 

Accordingly, question (a) is answered in the negative and ques- 
tions (b) and (c) are answered in the affirmative. It is understood 
that compensation for hours worked in excess of 80 hours per biweekly 
pay period has been withheld pending receipt of this decision. A 
voucher covering the compensation so withheld may now be certified 
for payment, if otherwise correct. 
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Retirement — Military, Naval, Ete. — Uniformed Services 
Contingency Option Act—Eligibility of Reservists 

Except for members of the reserve components of the uniformed services who 
were in an inactive status and who had completed twenty years of satisfactory 
service on November 1, 1953, the effective date of the Uniformed Services Con- 
ungency Option Act of 1953, all other reserve members who are in an active as 
distinguished from an inactive status are within the scope of the term “active 
member” as defined and used in said act and are eligible for the benefits thereof. 
Assistant Comptroller General Weitzel to the Secretary of Defense, 
March 25, 1955: 


Reference is made to letter dated November 1, 1954, from the As- 
sistant Secretary of Defense (Comptroller) requesting decision 
whether members of the uniformed services who are on an inactive 
status list of a reserve component are entitled to the benefits of the 
Uniformed Services Contingency Option Act of 1953, 67 Stat. 501, 
if otherwise eligible for such benefits. It is stated that the question 
arises because of uncertainty as to whether the term “active member” 
as defined and used in that act includes, in addition to members in an 
active status, those members of the reserve components who are in an 
“inactive status” within the meaning of that term as used in section 
212 of the Armed Forces Reserve Act of 1952, 66 Stat. 485. 

The Uniformed Services Contingency Option Act of 1953 estab- 
lished a plan whereby an active or retired member of a regular or 
reserve component of the uniformed services may elect, under the con- 
ditions specified in the act, to receive a reduced amount of retired pay 
during his lifetime in order to provide an annuity, upon his death, 
for his “widow, child, or children.” Section 2 (b) of the act, 67 Stat. 
501, defines the term “member” as meaning a commissioned officer, 
commissioned warrant officer, warrant officer, nurse, flight officer, or a 
person in an enlisted grade (including an aviation cadet), of “any of 
the uniformed services” and including, also, a person entitled to re- 
tainer pay in the Fleet Reserve or Fleet Marine Corps Reserve with 
credit for sixteen or more years of naval service. The term “active 
member” is defined in section 2 (c) of the act as meaning “a member 
on the active list of a regular or reserve component of a uniformed 
service” or a “member of a reserve component of a uniformed service, 
who has completed twenty satisfactory years in his uniformed service, 
as defined in section 302 of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948.” 

Section 204 of the Armed Forces Reserve Act of 1952, 66 Stat. 483, 
provides that “There shall be within each of the Armed Forces of the 
United States a Ready Reserve, a Standby Reserve, and a Retired 
Reserve, and each member of the reserve components shall be placed 















Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 475 


in one of these categories.” Section 210 of the act, 66 Stat. 485, pro- 
vides that “All members of the reserve components who are not in the 
Ready or Retired Reserve shall be in the Standby Reserve.” A spe- 
cific provision appears in section 211 (a) of the act of directing that 
“Within the Standby Reserve, an inactive status list shall be main- 
tained.” Section 211 (a), 66 Stat. 485, also provides that “When 
deemed by competent authority to be in the best interests of the serv- 
ice concerned, members in the Standby Reserve who are not required 
to remain members of a reserve component and who are unable to 
participate in prescribed training may, if qualified, be transferred 
to the inactive status list, in accordance with regulations prescribed 
by the appropriate Secretary.” It is further provided that “Such 
regulations shall provide for the return of such members to an active 
status under such conditions as the appropriate Secretary shall pre- 
scribe.” Section 211 (b) of the act provides that members of the re- 
serve components in an inactive status shall not be eligible for pay, 
promotion, or award of retirement point credits under Title III of the 
Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, as amended. 

Each member of the reserve components of the uniformed services 
is required by section 212 (a) of the Armed Forces Reserve Act of 
1952, 66 Stat. 485, to be in “an active, inactive, or retired status” and 
section 212 (b) of the act provides that members in the reserve com- 
ponents “shall be in an active status, except those on an inactive status 
list, members in the Retired Reserve, and those assigned to the inactive 
National Guard.” Section 213 (a) of that act, 66 Stat. 485, provides 
that every person who was a member of a reserve component on the 
effective date (January 1, 1953) of the act shall be deemed to have 
retained “his active, inactive, or retired status in his reserve compo- 
nent.” Under such provision those persons who were transferred 
prior to January 1, 1953, to an inactive reserve status pursuant to the 
provisions of sections 304 and 308 of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948, 62 Stat. 1088, 1090, 
are required to be deemed to continue as of January 1, 1953, in an inac- 
tive reserve status, 

Thus, under the Armed Forces Reserve Act of 1952, members of 
the reserve components are required to be in an active status, that is, 
on the “active list” of their reserve component unless they are on an 
inactive status list or in the Retired Reserve or assigned to the inac- 
tive National Guard. Hence, while the term. “active list” formerly 
was considered as having application to officers of the Regular com- 
ponents of the armed services only, and to be without application, 
generally, to officers of the reserve components (see 25 Comp. Gen. 
203 and 27 Comp. Gen. 12), it would appear that for the purposes 
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of the question here involved such term now has equal application 
to all members, officers and enlisted personnel alike of the regular 
and reserve components of the uniformed services who are in an ac- 
tive status and excluding only those members who are on an inactive 
status list, who are in a retired status, or who are in an inactive com- 
ponent. It follows, therefore, that with the sole exception of those 
members of the reserve components who were in an inactive status 
on November 1, 1953, the effective date of the Uniformed Services 
Contingency Option Act of 1953, and who had completed twenty sat- 
isfactory years of service (as defined in section 302 of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948, 62 
Stat. 1087), only those members of the reserve components who are 
on the “active list,” that is, who are in an “active” as distinguished 
from an “inactive” reserve status, properly may be viewed as coming 
within the scope of the term “active member” as defined and used in 
the Uniformed Services Contingency Option Act of 1953. The ques- 
tion presented is answered accordingly. 















[B-106245] 


Pay—Retired—Temporarily Promoted Officers—Effect of 
Combat Commendations 
























Officers advanced upon retirement to rank of admiral or general by reason of 
combat commendation, and who have served satisfactorily in such rank, may 
have retired pay adjusted on basis of such ranks beginning October 1, 1949, in 
view of decision in Alger v. United States, 126 C. Cls. 561, which held that “ap- 
pointment” as used in section 511 of the Career Compensation Act of 1949 in- 
cludes advancement by statute as well as formal panereinnet by the President 
with confirmation by the Senate. 


Assistant Comptroller General Weitzel to Colonel J. F. Elder, 
United States Marine Corps, March 29, 1955: 


Reference is made to your letter of September 24, 1954, requesting 
decision as to whether you are authorized, by virtue of the opinion of 
the Court of Claims in the case of James A. Alger v. United States, 
126 C. Cls. 561, to adjust the retired-pay accounts—to the extent that 
appropriations are still available—of Brigadier Generals Robert L. 
Denig, Elmer E. Hall and Walter N. Hill, on the basis that each of 
them is entitled from and after October 1, 1949, to retired pay based 
on the rank of brigadier general. It is stated that the Secretary of 
the Navy has determined that each of the three officers served satis- 
factorily on active duty as a brigadier general subsequent to retire- 
ment. 

Method (b) of section 511 of the Career Compensation Act of 1949, 
63 Stat. 829, effective October 1, 1949, authorizes, for members or 
former members of the uniformed services retired prior to such effec- 
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tive date, the computation of retired pay on the basis of the “monthly 
basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily 
held, by such member or former member, as determined by the Secre- 
tary concerned, and which such member, former member, or person 
would be entitled to receive if serving on active duty in such rank, 
grade, or rating.” 

In decision dated April 26, 1951, 30 Comp. Gen. 419, referred 
to in your letter, it was held that an advancement in rank upon 
1etirement (under statutory provisions relating to advancement by 
reason of combat commendation) did not constitute an “appoint- 
ment,” within the contemplation of method (b) of section 511 of the 
Career Compensation Act of 1949, to the rank to which so advanced 
since appointment to an executive office may be made only by the ex- 
ecutive branch of the Government in the manner prescribed by the 
Constitution and may not be made by congressional enactment. 

In the case of Adolph B. Miller v. United States, 123 C. Cls. 351, 
decided June 3, 1952, also referred to in your letter, it was held that 
the plaintiff, under method (b), was entitled to retired pay as a colonel, 
United States Marine Corps, by virtue of his advancement, at the time 
of his retirement, to that rank on the retired list and his subsequent 
recall by the Secretary of the Navy to active duty as a colonel. It 
was indicated in the opinion that when the plaintiff was so recalled 
the Secretary of the Navy could have issued him an appointment as 
colonel under the act of July 24, 1941, 55 Stat. 603, authorizing tem- 
porary appointments by the President, without confirmation by the 
Senate, to grades and ranks below those of rear admiral in the Navy 
or Coast Guard and general officer in the Marine Corps. 

In decision dated March 4, 1953, B-106245, addressed to Lieutenant 
Colonel C. A. Phillips, United States Marine Corps, Marine Corps 
Allotment Officer, it was held that Colonel Miller’s retired pay might 
be adjusted on the basis of the opinion of the Court of Claims in his 
case, but that the opinion did not furnish any authority for the adjust- 
ment of the retired pay of Generals Denig, Hall, and Hill, since the 
court’s language in the Miller case indicated that the holding in the 
case was reached on the basis that recall to active duty by the Secre- 
tary of the Navy was equivalent to an appointment in the grade in 
which recalled and, hence, that the said opinion was pertinent only 
in those cases involving advancement to ranks below those of rear 
admiral and general officer, that is, to cases in which appointments 
to the ranks to which advanced on the retired list could have been 
made without confirmation by the Senate. 

However, in the Alger case, decided November 3, 1953, thé court 
negatived the implication that the Miler opinion was restricted to 
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cases of advancement to ranks below those of general or admiral, and 
held that Alger was entitled, as of October 1, 1949, to the retired pay 
of a rear admiral, lower half, United States Coast Guard, by reason of 
his advancement to that rank upon retirement and the fact that he 
served satisfactorily on active duty in such rank subsequent to retire- 
ment. The court decided that the word “appointment” in section 511 
was not used in a strict constitutional sense but that Congress in- 
tended to grant the right to receive retired pay computed upon the 
basis of the highest rank satisfactorily held on active duty by the 
retired member during his entire career, whether the rank be held by 
formal “appointment” or by advancement by statute. 

In the light of the court’s opinion in the Alger case and since it has 
been determined by the Secretary of the Navy that the officers here 
concerned served satisfactorily on active duty subsequent to retirement 
in the rank of brigadier general, to which advanced on retirement, 
their retired pay, beginning October 1, 1949, is for adjustment on the 
basis of such rank. Accordingly, the question presented is answered 
in the affirmative. 


[B-121522] 


Officers and Employees—Suspension or Removal—Res- 
toration 


An employee who, prior to actual separation by reduction in force, made oral 
inquiry at the personnel office of the employing agency concerning the propriety 
of his separation may be regarded as having made “an appeal to proper authority” 
within the purview of section 6 of the act of August 24, 1912, and is entitled 
to back pay for the period during which he received no compensation based upon 
the administrative finding that the separation was unjustified and unwarranted. 


Since employees of the Court of Claims are not subject to the Annual Leave Act 
of 1951 or the Lump-Sum Leave Act of 1944, a classified employee who received 
a lump-sum payment for annual leave upon being separated by reduction in 
force and who, prior to the administrative action which restored him to duty 
retroactively, was reemployed by the Court of Claims is not required to refund 
any portion of the lump-sum leave payment made to him. 


Assistant Comptroller General Weitzel to the Administrator, Hous- 
ing and Home Finance Agency, March 29, 1955: 


Your letter of September 20, 1954, requests our decision upon sev- 
eral questions arising from the facts stated in your letter, as follows: 


Warren 8S. Gilliam, Laborer, CPC-3, was separated from the Public Housing 
Administration by reduction in force, effective close of business November 30, 
1953. He was given a lump-sum payment for 645 hours of accrued annual leave 
which would have carried him in a pay status through 5 hours on March 26, 
1954. He did not formally appeal the reduction in force action, but prior to his 
actual separation he made oral inquiry of the PHA Personnel Branch concern- 
ing the propriety of the reduction in force notice. 

Based on previous advice from the Civil Service Commission the PHA had 
assumed that Mr. Gilliam did not have competitive status. However, as a 
result of his inquiry, the PHA requested the Civil Service Commission to review 
his status again and this time the PHA was advised that Mr. Gilliam did have 
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competitive status. In order to indicate this status, the PHA issued a per- 
sonnel action dated January 6, 1954, under the authority of “Temp. CS Reg. 9 
Sec. 4,” indicating that Mr. Gilliam was “Converted to Reinstatement (Retro- 
active) ,” effective March 31, 1946. The PHA then determined that because of 
his competitive status Mr. Gilliam’s separation in the reduction in force had 
been improper and that he should be restored to his position. 

Accordingly, by personnel action dated January 11, 1954, Mr. Gilliam was 
restored effective as of December 1, 1953. The action, on Standard Form 50 
entitled “Notification of Personnel Action,” was termed “Restoration From 
Reduction-In-Force” and also contained the following statements among the 
“Remarks”: “Restoration from Reduction-In-Force, 11-30-53. This action cor- 
rects all previous actions subsequent to 3-31-46 to show competitive status. 
PL 623, 6-10-48.” The authority cited for this action was “CS REG. 20.5.” 

By another personnel action of the same date, Mr. Gilliam was separated, 
effective at the close of business January 7, 1954, to accept a position with the 
United States Court of Claims. His appointment with the Court of Claims 
was effective January 8, 1954, and his position was designated “Fireman, 
CPC-—4, $2830.” Mr. Gilliam never actually returned to duty with the PHA 
after his reduction in force separation. 

The PHA made a demand upon Mr. Gilliam for a refund in the sum of $665.95, 
representing the difference between the lump-sum leave payment and the com- 
pensation that would be payable for the period of December 1, 1953 through 
January 7, 1954. He was advised that upon receipt of his refund, the PHA 
would credit his annual leave account and send a transcript of his annual and 
sick leave to the United States Court of Claims. 

Mr. Gilliam has not in fact refunded any money to the PHA to date, and the 
PHA has been informally advised by the Court of Claims that it is not under 
any leave system and will not honor any transfer of leave. 


Based upon the stated facts, you present the following questions 
for decision— 


1. Is Mr. Gilliam entitled to the benefits of the “back pay” provisions of 
sections 6 (b) (3) of the act of June 10, 1948 (Public Law 623, 80th Congress ; 
5 U. S. C. Sec. 652)? The answer to this question would seem to depend upon 
(a) whether there was “an appeal to proper authority” and (b) whether, and 
on what date, Mr. Gilliam was “reinstated or restored to duty,” within the 
meaning of that act. 

2. Is it the duty of the PHA to require a refund from Mr. Gilliam of all or 
any part of the lump sum payment made to him covering accrued annual leave? 

3. If the answer to question 2 is in the affirmative, and Mr. Gilliam makes 
an appropriate refund of the lump sum leave payment, what action is the PHA 
required to take with respect to the annual leave represented by such refund? 
(E. g., should this leave be certified to the Court of Claims? Should it be held 
in abeyance in accordance with Sec. 30.701 (d) of the Annual and Sick Leave 
Regulations?) 

4. If the personnel actions of January 11, 1954, were effective to restore Mr. 
Gilliam to duty in the PHA, did he become entitled, upon separation from the 
PHA at close of business January 7, 1954, to a lump sum payment for accrued 
annual leave under the Lump Sum Leave Payment Act (Public Law 525, 78th 
Congress; 58 Stat. 845, as amended; 5 U. S. C. Sec. 61b)? 


Section 6 of the act of August 24, 1912, as amended by the act of 
June 10, 1948, 62 Stat. 355, provides in subparagraph b (3) as 
follows— 


(3) Any person removed or suspended without pay in a reduction in force 
who, after an appeal to proper authority, is reinstated or restored to duty on 
the ground that such removal or suspension was unjustified or unwarranted 
shall be paid compensation at the rate received on the date of such removal or 
suspension, for the period for which he received no compensation with respect 
to the position from which he was removed or suspended, less any amounts 
earned by him through other employment during such period, and shall for all 
purposes except the accumulation of leave be deemed to have rendered service 
during such period. A decision with respect to any appeal to proper authority 
under this paragraph shall be made at the earliest practicable date. 
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There is no requirement in the statute just quoted that the appeal 
be in any special form or wording. Our view is that Mr. Gilliam’s 
oral inquiry regarding the propriety of the reduction-in-force notice 
properly may be regarded as “an appeal to proper authority” as those 
words are used in the act. The personnel action of January 11, 1954, 
restoring Mr. Gilliam retroactively effective December 1, 1953, ap- 
pears to have been based upon an administrative finding that the 
separation by reduction in force was unjustified and u1warranted. 
For the purposes of this case the employee’s period of unjustified 
removal is considered to be December 1, 1953, through January 7, 
1954. Thus, the employee has met the requirements of the statute 
entitling him to back pay for that period. This answers your ques- 
tion No. 1. 

Regarding question No. 2, our view is that since no portion of the 
unexpired leave for which the employee received lump-sum payment 
can be restored to his credit with the Court of Claims because that 
court does not consider its employees as being subject to the Annual 
Leave Act of 1951, 65 Stat. 679, or the Lump Sum Leave Act of De- 
cember 21, 1944, 58 Stat. 845, as amended, Mr. Gilliam’s employment 
with the Court of Claims requires no refund of any portion of the 
lump-sum leave payment made to him. 

Since question 2 is answered in the negative, no answers to questions 
Nos. 3 and 4 are required. 


[B-122137] 


Compensation—Discharges and Dismissals—Compensation 
for Period Between Separation and Reinstatement 


An employee who was improperly separated by reduction in force and who was 
ordered restored to his former position retroactive to date of separation—al- 
though such restoration was necessarily constructive because he had obtained 
a position with another agency—is entitled under the back-pay act of June 10, 
1948, to compensation from the date of separation to the date of restoration. 


An employee improperly separated from the service by reduction in force who 
obtained employment with another agency in a lower grade, and who was subse- 
quently promoted to the grade and rate held at time of separation, is entitled 
upon constructive restoration pursuant to the back-pay act of June 10, 1948, to 
compensation at the rate received on date of separation through date of reem- 
ployment and the difference between such rate and the lower rate received upon 
reemployment to the date of promotion. 


Comptroller General Campbell to the Attorney General, March 
29, 1955: 


The Administrative Assisiant Attorney General’s letter of Novem- 
ber 16, 1954, reference A3, requests our decision regarding the payment 
of compensation properly due under the provisions of section 6 (b) 
(3) of the act of June 10, 1948, 62 Stat. 355, as a result of a finding 
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by the Civil Service Commission that an employee of your Department 
was improperly separated in a reduction in force. The finding recom- 
mended that the employee be restored retroactively to the date of the 
improper separation. 

The employee, a veteran in subgroup ITI-A, was notified on July 
20, 1953, that his services would be terminated at the close of business 
August 21, 1953, by a reduction in force in the Office of Alien Prop- 
_ erty. An exception to the regular order of separation was made by 
the Department in favor of another employee in the same position 
who was in subgroup III-B. 

The Civil Service Commission, Board of Appeals and Review, has 
advised us informally that the employee appealed his reduction in 
force on July 29, 1953. On September 3, 1953, the Commission ad- 
vised your Department that Mr. Moritz should be restored retroac- 
tively within 10 days. The Commission requested that a copy of the 
personnel action accomplishing the corrective action be furnished. 
Further, it appears that on September 15, 1953, without restoring 
Mr. Moritz as directed by the Commission, your Department advised 
the Commission that the lower-ranking employee was being separated 
effective October 18, 1953, and, in effect, that his position was being 
abolished. The Reduction In Force Unit of the Commission on Octo- 
ber 7, 1953, advised Mr. Moritz that since the lower-ranking employee 
was being separated no further action by the Commission was in order. 
Mr. Moritz by letter dated October 13, 1953, made a further appeal 
which was considered by the Board of Appeals and Review. The 
Board concluded that the separation of Mr. Moritz on August 21, 1953, 
was improper. By letter dated September 30, 1954, the Commission 
recommended to your Department that Mr. Moritz be accorded full 
restoration retroactively to date of separation. The Commission’s 
record shows that in response to the letter of September 30, 1954, 
personnel actions bearing that date were processed. By such actions 
Mr. Moritz was retroactively restored August 22, 1953, and separated 
for transfer c. o. b. November 1, 1953—he having been reemployed 
in a grade GS-11 position, $6,940 per annum, by the Department of 
the Army effective November 2, 1953. The record shows that 
Mr. Moritz was promoted by the Department of the Army to a grade 
GS-13 position April 4, 1954, $8,360 per annum. 

Your Department states that Mr. Moritz feels he should receive the 
difference between $6,940, the salary rate of the grade GS-11 posi- 
tion, the position in which he was reemployed by the Department of 
the Army on November 2, 1953, and $8,360, the salary rate of the grade 
GS-13 position, the position from which he was removed in your De- 
partment. It further is stated that Mr. Moritz points out that except 
for the Department’s reduction-in-force action he would have received 








482 DECISIONS OF THE COMPTROLLER GENERAL [34 


a periodic step-increase in the Office of Alien Property to $8,560 on 
March 28, 1954, which he feels should be reflected in his current salary 
rate. 

Based upon the foregoing statement of facts, the questions pre- 
sented in the Department’s letter are stated as follows: 

1. Whether there is any obligation on the part of this Department to pay any 
salary to Mr. Moritz beyond the close of business October 18, 1953 when the 
other individual was separated from service? If so, it is assumed this obliga- 
tion would not extend beyond November 1, 1953. It is further assumed that the 
restoration for whatever period is proper should be in the GS-13 rate, $8360. 

2. Is there any obligation on the part of this Department to make any pay- 
ment to Mr. Moritz for any period subsequent to his acceptance of a position in 
the Department of the Army and his entry on duty therein. If so, what is the 
nature of the obligation and for what period? 

3. In order to prevent further appeal or submission by another Government 
agency, would your office care to comment on Mr. Moritz’ contention that his 
salary, effective March 28, 1954 should be at the rate of $8560? 

Section 6 (b) (3) of Public Law 623, approved June 10, 1948, 62 
Stat. 355, reads, in pertinent part, as follows: 

Any person removed * * * in a reduction in force who, after an appeal to 
proper authority, is * * * restored to duty on the ground that such removal 
* * * was unjustified or unwarranted shall be paid compensation at the rate re- 
ceived on the date of such removal * * *, for the period for which he received no 
compensation with respect to the position from which he was removed * * *, 
less any amounts earned by him through other employment during such period, 
and shall for all purposes except the accumulation of leave be deemed to have 
rendered service during such period. * * * 

In its letter of September 30, 1954, the Civil Service Commission 
stated that the only correction for improper selection for reduction in 
force is full restoration retroactively to date of separation, August 
22,1953. The information in this case shows that no administrative 
action was taken pursuant to the first determination of the Civil Serv- 
ice Commission dated September 3, 1953, which recommended restora- 
tion retroactively within 10 days. However, in compliance with the 
second determination of the Commission, dated September 30, 1954, 
personnel actions bearing that date have been processed effecting full 
restoration retroactive to August 22, 1953, and separating Mr. Moritz 
by transfer c. o. b. November 1, 1953. Such action has the effect of 
establishing the period of removal from August 22, 1953, to September 
30, 1954, the date administrative action was finally taken. The action 
abolishing the position of the lower-ranking employee effective 
October 18, 1953, did not, as the Civil Service Commission states, have 
the effect of correcting the error created by the improper removal] of 
Mr. Moritz. 

Since Mr. Moritz was removed, and since he appealed to proper 
authority and has been restored to duty—although such restoration 
was necessarily constructive in nature—he is entitled, by virtue of the 
provisions of section 6 (b) (3), to back pay for the period August 22, 
1953, to September 30, 1954. While it is recognized that the claimant 
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on November 2, 1953, secured reemployment in another department 
at a lower grade and salary and subsequently was promoted, on April 
4, 1954, to grade GS-13, $8,360 per annum, the grade and rate held 
when he was separated, such reemployment is no bar to recovery. 
Rather, it constitutes a basis whereby the amount thus earned during 
the interim period is to be set off against the total compensation other- 
wise payable under the referred-to act. See B-119814, September 2, 
1954. 

Accordingly, the claimant is entitled to be paid at the rate of $8,360 
per annum, the rate he was receiving on date of separation, for the 
period August 22 through November 1, 1953, and the difference be- 
tween that rate and the rate received upon reemployment, $6,940 per 
annum, for the period November 2, 1953, to April 4, 1954, when he 
was promoted to grade GS-13 at $8,360 per annum. 

Questions 1 and 2 are answered accordingly. 

With reference to question 3, attention is invited to 28 Comp. Gen. 
563, wherein it was held, quoting from the syllabus, as follows: 

Under section 6 (b) of the act of August 24, 1912, as added by the act of June 

10, 1948, providing that a person improperly removed and subsequently reinstated 
is to be deemed as having rendered service for all purposes except the accumula- 
tion of leave during the period of removal, there should be included in the rate 
of compensation payable on and after the date of restoration a periodic within- 
grade salary advancement which would have been granted had the employee re- 
mained in the service during the period of removal, provided all elements for such 
advancement were present at the date of restoration. 
Although the “paperwork” date of restoration in this case is Septem- 
ber 30, 1954, the employee’s promotion on April 4, 1954, to grade GS-13 
at $8,360 per annum, the grade and salary he held at the time of his 
separation by reduction in force, has the practical effect of restoration 
for back-pay computation purposes. Therefore, in line with the above 
quotation, he is entitled, on and after April 4, 1954, to the rate of $8,560, 
which rate takes into account the periodic increase he would have re- 
ceived on March 28, 1954, if he had never been removed. 


[B-121690} 


Gratuities—Reenlistment Bonus—Computation 


Reenlistments in the uniformed services after October 1, 1949, for which mem- 
bers received enlistment allowances in lieu of reenlistment bonuses under the sav- 
ings provision in section 207 (d) of the Career Compensation Act of 1949 must 
be included in determining the number of reenlistments for bonus computation 
purposes under section 208 of said act. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
March 30, 1955: 


It has come to our attention, as a result of the audit of the pay rec- 
ords of members of the uniformed services, that reenlistment bonus 
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payments are being made under regulations and instructions which we 
do not consider to be in conformity with section 208 of the Career Com- 
pensation Act of 1949, as added by section 2 of the act of July 16, 1954, 
68 Stat. 488. 

Such section 208 contains a table which provides for a relatively 
large reenlistment bonus for a member’s first reenlistment, with sub- 
stantially decreasing reenlistment bonus payments for the second, 
third, and fourth reenlistments. A footnote to the table, however, pro- 
vides that, in determining the number of a reenlistment, “Any reen- 
listment when a bonus was not authorized is not counted.” 

In the issuance of regulations and instructions for the administra- 
tion of section 208, the Departments of the Army, Navy, and Air Force 
have interpreted and applied such footnote as excluding reenlistments 
entered into after October 1, 1949, for which no “reenlistment bonus” 
was paid but for which, in lieu of such bonus, there was paid (under 
the savings provision in section 207 (d) of the Career Compensation 
Act of 1949, 63 Stat. 812), a larger amount computed under laws in 
effect prior to October 1, 1949, authorizing an “enlistment allowance” 
rather than a “reenlistment bonus.” See paragraph 1b, Army Regula- 
tions No. 35-1525, July 26, 1954; paragraph 044075-la, Navy Comp- 
troller Manual (ch. 34); and page 6, Air Force Finance Technical 
Digest, July 30, 1954. 

The footnote says “when” a bonus was not authorized, and it is our 
view that the only reenlistments excluded by the footnote are those 
entered into prior to October 1, 1949, when there was no statutory 
provision for payment of any “reenlistment bonus,” as such, in any 
case, the payments then authorized to stimulate reenlistments being 
termed “enlistment allowances.” See decision of March 23, 1955, 
34 Comp. Gen. 463, to Second Lieutenant W. C. Federhart, USAF, 
Deputy Finance Officer. 

It is believed that this view accords with both the letter and the 
spirit of section 208 and that the phrase “when a bonus was not au- 
thorized” can have a reasonably sensible application only if inter- 
preted as having general reference to the time (prior to October 1, 
1949) when there was no statutory authority for payment, in any 
case, of an item termed a “reenlistment bonus.” In other words, we 
have concluded that it would be contrary to the intent of the Congress 
in enacting section 208 to hold that, in currently computing a reen- 
listment bonus under such section, there should be excluded from con- 
sideration any reenlistment after October 1, 1949, which was rewarded 
by an “enlistment allowance” in lieu of a “reenlistment bonus” when 
the sole reason why a “reenlistment bonus,” as such, was not paid was 
that the “enlistment allowance” (computed under a savings clause on 
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the basis of superseded laws) was greater in amount than the “reenlist- 
ment bonus” would have been in the particular case involved. 

The case of Technical Sergeant Richard Gower, AF 19189025, is an 
example of the cases which have come to attention involving payments 
made under the above-cited regulations. Military Pay Order No. 58, 
of the 3275th Installation Squadron, Parks Air Force Base, Cali- 
fornia, indicates that Sergeant Gower was discharged on August 25, 
1954, and reenlisted on August 26, 1954, and it contains a statement 
signed by Sergeant Gower to the effect that he has received no reenlist- 
ment bonus. Such order apparently was accepted as providing a 
basis for crediting Sergeant Gower, on August 26, 1954, with a reen- 
listment bonus computed for a “first reenlistment” notwithstanding 
that he had previously reenlisted on March 4, 1952, for three years and 
at that time was paid an enlistment allowance of $150 in lieu of a reen- 
listment bonus of $90. The fact that he got more than the bonus in 
1952 should not provide a basis to disregard that reenlistment and pay 
him a further increase in 1954. For these reasons, it is our view that 
Sergeant Gower’s reenlistment of August 26, 1954, must be considered 
a second reenlistment for the purposes of the above-cited section 208. 

Accordingly, instructions are being issued to withhold credit in 
disbursing officers’ accounts for any amounts paid as reenlistment 
bonus which exceed the authorized amounts computed on the proper 
basis as set forth above. 


[B-129747] 


Officers and Employees—Suspensions and Separations in 
Interest of National Security—Legislative Employees 

Agencies under the legislative branch of the Government are not within the 
scope of the act of August 26, 1950, relating to national security suspensions and 


separations of employees of departments and agencies under the executive 
branch of the Government. 


Assistant Comptroller General Weitzel to the Librarian of Congress, 
March 30, 1955: 


Your letter of January 25, 1955, requests our decision whether the 
act of August 26, 1950, 64 Stat. 476, Public Law 733, constitutes 
uuhority for you to allow retroactive compensation to employees of 
the Library of Congress who are restored to duty following periods of 
suspension or separation for reasons of national security. 

Public Law 733 authorizes the heads of certain enumerated depart- 
ments and agencies in the executive branch of the Government to sus- 
pend or separate employees in the interests of national security. It 
also confers in the head of each of the enumerated departments and 
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agencies discretionary authority to restore employees whose services 
are suspended or terminated under the authority of that act. Upon 
restoration of an employee, compensation is authorized to be paid 
for all or any part of the period of suspension or separation in the 
discretion of the agency head concerned. 

Your doubt in the matter is stated to arise from the fact that the 
Library of Congress is an agency under the legislative rather than 
the executive branch of the Government. 

Section 3 of the act, 64 Stat. 477 is, in part, as follows: 
The provisions of this Act shall apply to such other departments and agencies 


of the Government as the President may, from time to time, deem necessary in 
the best interests of national security. * * * 


Section 1 of Executive Order No. 10450 of April 27, 1953, is as 
follows: 
In addition to the departments and agencies specified in the said act of August 
26, 1950, and Executive Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of the Government. 

A literal interpretation of the language employed in section 3 of 
Public Law 733, when viewed separately from the other provisions 
of the act, suggests the conclusion that the President may extend such 
act to any agency under any branch of the Government. However, 
we have serious doubts whether that was the intent of the legislators. 
All the officers and agencies of the Government specifically enumer- 
ated in section 1 of the act are in the executive branch of the Govern- 
ment. That fact lends support to the view that the term “other de- 
partments and agencies of the Government” as used in section 3 was 
intended to apply only to other departments and agencies in the exec- 
utive branch of the Government. The legislative history upon the 
question is not clear. While Senate Report No. 2158, July 25, 1950, 
on H. R. 7439, states that section 3 of the bill provides that the Presi- 
dent may extend the coverage of this act to “any Department or 
agency,” House Report No. 2330, dated June 26, 1950, on H. R. 74389, 
merely states that the President may extend the bill to the heads of 
“other departments and agencies of the Government.” At page 15 
of the Hearings before the Committee on Armed Services, United 
States Senate, in connection with H. R. 7489, it was stated that “Sec- 
tion 3 gives the President the right to classify every agency as a sen- 
sitive agency.” On the other hand, in connection with consideration 
of H. R. 7489 on the floor of the House, it was stated that (see page 
10176, Congressional Record, House, July 12, 1950) : 

In section 3 of the bill the President is given authority to include, in the terms 
of this act, all executive agencies. So this applies potentially to every execu- 


tive agency, not only the sensitive ones. We must keep that in mind in the first 
place. 
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We are of the view that executive authority and control over agen- 
cies under the legislative branch of the Government never should be 
implied in the absence of clear, convincing, and uncontradictory evi- 
dence that such was the intent of the Congress. Since Public Law 733 
specifically includes only officers and agencies in the executive branch 
of the Government, and the legislative history of that law raises seri- 
ous doubt regarding the intent of the legislators, we would not be 
warranted in concluding that the Library of Congress is within the 
scope of that law. Consequently, we must conclude that Public Law 
733 does not vest in you authority to allow retroactive compensation 
to employees of the Library of Congress who are restored to duty 
following suspensions or separations from service for reasons of na- 
tional security. 


[B-107600}] 


Vessels—Just Compensation—Critical Date 


The critical date or starting point for determination of just compensation for 
the requisition or purchase of vessels in accordance with section 902 (a) of the 
Merchant Marine Act, 1936, may be established as January 1, 1955, subject to 
General Accounting Office approval of vessel market values established as of 
that date. 


Comptroller General Campbell to the Secretary of Commerce, 
March 31, 1955: 


Reference is made to your letter of February 10, 1955, inquiring 
whether December 16, 1950, should continue as the “critical date” for 
the purpose of determining what enhancement is allowable and what 
is prohibited in establishing “just compensation” pursuant to section 
902 (a) of the Merchant Marine Act of 1936, 49 Stat. 2015, 46 U.S. C. 
1242 (a). 

As indicated in our decision of February 11, 1952, B-107600, estab- 
lishing December 16, 1950, as the “critical date” in the Korean emer- 
gency, that date was to be used “merely as the starting point for the 
determination of values, allowing the inclusion of subsequent en- 
hancement not ‘directly’ caused by economic conditions resulting from 
the emergency.” 

It is reported, however, that there have been no instances of requisi- 
tioning or purchasing of vessels since December 16, 1950, pursuant to 
the authority of section 902 (a), which may reasonably be said to have 
caused any “prohibited enhancement” in the current market values 
of vessels. Since July 27, 1953, there has been a “cease-fire agreement” 
in the Korean conflict. The only date which might be pointed to as 
relating to an event possibly affecting ship values is January 29, 
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1955, when there was approved Public Law 4, 84th Congress, 69 Stat. 
7, a Joint Resolution authorizing the President to employ the Armed 
Forces of the United States for protecting the security of Formosa, 
the Pescadores and related positions and territories of that area. 

In view of the foregoing, it is considered that true market values 
of vessels as of January 1, 1955 (a date 18 months subsequent to the 
Korean cease-fire agreement but prior to the resolution concerning 
Formosa) do not include “prohibited enhancement.” 

Accordingly, we will not object to the use of January 1, 1955, as 
the new “starting point” for the determination of just compensation 
pursuant to section 902 (a) subject, of course, to our approval of the 
market values established as of that date. 


[B-122263] 


Compensation — Overtime — Wage Board, Etc., Employ- 
ees—Computation 


Wage board employees whose normal work shifts consisting of ten days duty 
and four days off are required to be changed periodically, with result that the 
last workweek in the old schedule and the first workweek in the new schedule 
overlap, are not precluded by section 23 of the 40-hour week statute of March 28, 
1934 from receiving additional compensation for overtime performed during the 
overlapping period which would yield the higher total compensation for both 
workweeks. 


Assistant Comptroller General Weitzel to William J. Rider, Depart- 
ment of the Interior, March 31, 1955: 


Your letter of November 19, 1954, reference 2-363, requests advice 
as to the propriety of certifying for payment a payroll voucher in 
favor of two employees of the Tracy Pumping Plant, an installation 
of the Central Valley Project of the Bureau of Reclamation. Both 
of the employees are Pumping Plant and Electric Substation Opera- 
tors who are in the trades and occupations groups with basis for salary 
payments supplied by local wage schedules. The amount claimed on 
the voucher represents the difference between regular compensation 
and overtime compensation claimed to be due for services rendered on 
specified days under the circumstances hereinafter set forth. 

The Tracy Pumping Plant operates on an around-the-clock shift 
basis which, you state, “necessitates periodic changes of the admin- 
istratively determined workweek, in order to change the employees’ 
days off and for other administrative reasons.” It is understood that 
the work shifts (so-called 5-2 back-to-back shifts) of both employees 
normally consist of 10 days’ duty and 4 days off, and that the question 
of overtime compensation arises by reason of changes in the admin- 
istrative workweek of each of the employees. In the case of one of 
the employees, the administratively prescribed workweek was changed 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 489 


from Sunday through Saturday to Thursday through Wednesday, and 
in the case of the other, from Wednesday through Tuesday to Thurs- 
day through Wednesday. There is no question as to the administra- 
tive authority to effect the changes in the workweek of the employees 
concerned or as to the authority of the officer approving such changes. 

The claim of each of the employees is based upon a determination by 
the Regional Director, Bureau of Reclamation, to the effect that where 
changes occur in the administrative workweek of employees of the 
class here involved overtime compensation is to be computed upon the 
“overlap” method prescribed in applicable union regulations contained 
in Prentice-Hall Labor Equipment Policy, Federal Wage and Hour 
Law, section 7 (a), (10,304.6). It further is understood that the union 
regulations referred to provide that the last workweek in the old 
schedule and the first workweek in the new schedule be overlapped, 
and that the hours worked in the overlapping period be counted in 
whichever of the two workweeks their inclusion would yield the higher 
total compensation for both workweeks. Such determination by the 
Regional Director is stated to have been made as a result of a wage 
dispute between the workmen at the Tracy Pumping Plant, acting 
through their union representative, and the Bureau of Reclamation. 

The amount claimed by each of the employees under the “overlap” 
method is best described in chart form in the manner presented in 
your letter. The following charts represent the overtime claimed by 
each of the employees: 


Claim No. 1 (x Workdays; — Days off) 


Aug. Sept. 

, 2 £ se tes = 8 : ae ee ee ee ee 
28 29 30 31 12 3 4 5 10 11 12 13 14 15 16 
eo SS SI Boe = Se a a ae oe 


( Last Old Workweek ) 
( New Workweek ) 


The new workweek including the overlap would yield the higher 
compensation or five days base and two days overtime claimed on 
September 8 and 9. 


Claim No. 2 (x Workdays; — Days off) 
Sept. Oct. 

7 = i ae oe ee EPS. OM 
8 10 11 12 13 14 15 16 17 18 19 
x i. ea ee ee 


OT 
( Last Old Workweek ) 
( New Workweek ) 


The last old workweek including the overlap would yield the higher 
compensation or five days base and one day overtime claimed on 
October 12. 
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The payment of overtime compensation to employees of the “several 
trades and occupations,” whose compensation is established by wage 
boards or wage-fixing authorities, is governed by section 23 of the 
act of March 28, 1934, 48 Stat. 522, as amended, 5 U.S. C. 673c, which 
is, in part, as follows: 

* * * Provided, That the regular hours of labor shall not be more than forty 
per week; and all overtime shall be compensated for at the rate of not less than 
time and one half. 

Under section 23 it is within administrative discretion to prescribe 
the days of the week on which the 40 hours of work comprising the 
regular tour of duty of an employee are required to be performed. 
27 Comp. Gen. 191, 193; 21 id. 965, 968. Similarly, it is within ad- 
ministrative discretion to make changes or adjustments in the admin- 
istrative workweek when the needs of the service require. 27 Comp. 
Gen. 191, 193; 18 id. 206, 210. While the “overlap” method described 
in your submission is not provided for in section 23, the adoption of 
that method would not appear to be prohibited by that section where, 
as here, it does not result in employees’ being deprived of overtime 
compensation to which otherwise entitled. 

In view thereof, and since the use of the “overlap” method appar- 
ently is in conformity with the practice of the industry, the payment 
of additional compensation is authorized for the overtime services 
determined under the circumstances described herein. 

The voucher, which is returned herewith, should be recomputed 
before being certified for payment since the difference between 
the amounts stated to be due the two employees is not consistent 
with the difference in the overtime hours worked and their rates of 
compensation. 


[B-129887] 
Claims—aAct of April 28, 1928—Personal Injuries 


In the absence of legislation imposing upon the United States a legal obligation 
to defend Government employees who are sued civilly as a result of negligence in 
the performance of their official duties or in the absence of the assumption by the 
United States of liability for legal fees and judgments incident to such suits, the 
claim of an employee for reimbursement of expenses incurred in an out-of-court 
settlement plus attorney’s fees, incident to a suit for injuries sustained by a 
fellow employee in an automobile accident, does not contain the elements of 
legal liability or equity which would require the Comptroller General to report 
the claim to Congress as a meritorious claim under the act of April 10, 1928. 


Comptroller General Campbell to the Secretary of the Navy, March 
31, 1955: 


The Judge Advocate General’s letter of December 20, 1954, file 
JAG:II:3: WEH: evs, forwarded the claim of Jessie E. Parker, in 
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the amount of $800, for consideration as a meritorious claim for re- 
porting to the Congress under the act of April 10, 1928, 45 Stat. 413, 31 
U. S. C. 236. The amount is claimed as reimbursement of expenses 
incurred by her as the result of a civil suit filed against her for in- 
juries she allegedly caused a fellow employee and consists of an out-of- 
court settlement of $600, plus $200 for attorney’s fees paid in defend- 
ing the suit. 

The record shows that while driving a Government vehicle on June 
3, 1953, the claimant, an employee of the United States Naval Air Sta- 
tion, Norfolk, Virginia, was involved in an accident which resulted in 
injuries to a fellow employee. A civil suit against the claimant in the 
amount of $10,500 was filed in the Circuit Court of the City of Nor- 
folk, Virginia. The suit was settled out of court for $600. 

It is stated that employees required to operate official vehicles while 
engaged in their assigned duties generally have not protected them- 
selves by insurance and that currently effective directives appeared to 
justify this. Those directives are JAG INSTRUCTION 5890.1 dated 
June 19, 1953, in which the Judge Advocate General of the Navy ad- 
vised all ships and stations that it is unnecessary for operators of Gov- 
ernment-owned vehicles to protect themselves against liability by 
obtaining insurance for that purpose, and Department of Justice Cir- 
cular No, 4122 dated May 11, 1950, to all United States attorneys, 
which announced the policy of the Department of Justice to furnish 
counsel and representation to Government employees who are sued 
civilly as the result of the performance of their official duties. The 
record shows the reason given by the Department of Justice for not 
furnishing the assistance of the United States District Attorney was 
that where plaintiff, as well as the defendant, is a Federal employee 
acting within the scope of his employment a representation of the de- 
fendant by the United States would be in derogation of such rights as 
the plaintiff might have under local law, although no overriding in- 
terest of the United States is at issue. 

While the cited instructions outline the general policy of affording 
counsel] and representation to Government employees who are sued 
civilly as a result of the performance of their official duties, there are 
no statutes which specifically impose upon the United States a legal 
obligation to defend such suits or make it liable for the payments of 
claims of the type presented here. The only claims considered under 
the meritorious claims act of April 10, 1928, 31 U. S. C. 236, are those 
that contain elements of legal liability or equity on which the General 
Accounting Office would take action and allow but for the fact that 
there is no appropriation available for their adjustment. The United 
States has not assumed liability for such legal fees or responsibility 
for judgments or other settlements against Government employees in 
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the circumstances here involved. Also, claims arising out of allega- 
tions of negligence on the part of employees of the United States have 
been held not to fall within the class of cases comprehended by the 
1928 act. 13 Comp. Gen. 406. Accordingly, we find that the claim 
does not contain elements of legal liability or equity which would 
require our reporting it to the Congress under the 1928 act. 

The papers transmitted with the letter of December 20, 1954, are 
returned herewith. 
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[B-114720] 


Transportation—Land-Grant Deductions—Leased Equip- 
ment as Property of the United States 

Road construction equipment, which was leased to the United States Govern- 
ment for use in the construction of a military project and transported under bills 
of lading which described the equipment as “U. S. Government Property” for 
military purposes, is property of the United States within the meaning of section 
321 (a) of the Transportation Act of 1940, and the transportation charges are 
subject to land-grant deductions. 

Assistant Comptroller General Weitzel to the Texas and New Orleans 
Railroad Company, April 1, 1955: 


Reference is made to your letter of October 20, 1954, file WQ-256-1- 
A-MB, relative to your bill No. WQ-256-1-A for $1,551.56, additional 
freight charges alleged to be due for the transportation of two carloads 
of road construction equipment from Long Beach, California, to New 
Orleans, Louisiana, during December 1942. The property was trans- 
ported on commercial bills of lading which were later converted to 
Government bills of lading WE-508101 and WE-508103. 

For this transportation you claimed and were paid, on your bill 
No. WQ-256-1, charges based on a rate of $1.79 per 100 pounds, with- 
out deductions for land grant. In the audit of the payment voucher 
here, the proper charges were determined to be those based upon an 
export rate of $1.17 per 100 pounds, less land-grant deductions. The 
resulting overpayment of $1,551.56 was collected by setoff in the pay- 
ment of your bill No. WW-58227-7 in September 1946. Your bill 
No. WQ-256-1-A, in the amount of $1,151.56, later corrected to 
$1,551.56, was disallowed in General Accounting Office settlement cer- 
tificate No. 39430014, dated July 23, 1948, on the ground that the bills 
of lading described the equipment as “U.S. GOVERNMENT PROP- 
ERTY” for military purposes, and “FOR EXPORT.” 

The equipment which was transported was under lease to the United 
States Government for use in the construction of a military project. 
Your objection to the application of land-grant deductions seems to be 
predicated on the proposition that the United States, as lessee, had 
not such a right or interest in the equipment as to render it “military 
or naval property of the United States” within the meaning of Section 
321 (a) of the Transportation Act of 1940, 54 Stat. 898, 954. This 
proposition was considered and rejected by the United States Court of 
Claims in Wabash Railroad Company v. The United States, No. 47176, 
decided January 11, 1955. Plaintiff in that case contended that land- 
grant deductions were not applicable to charges paid for the trans- 
portation of 15 carloads of machinery rented by the Government from 
the owner, who operated it under a subcontract in the construction of 
a military project. The court stated the precise question to be 
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“whether for the purposes of section 321 (a) of the Transportation 
Act of 1940 this materia] [the leased machinery] was the property of 
the United States and therefore entitled to land-grant rates.” Ad- 
vance Sheet, page 5. The court held that the Government’s property 
right in leased machinery is within the meaning of Section 321 (a) of 
the Transportation Act of 1940, since the term “property of the United 
States” is broad and comprehensive enough to include any and all types 
of property rights. 

In view of this judicial construction of the term “property of the 
United States,” as used in Section 321 (a) of the Transportation Act 
of 1940, the disallowance of your claim in settlement certificate No. 
39430014 must be sustained to the extent that it upheld the entitlement 
of the Government to land-grant deductions from the transportation 
charges. However, since the administrative office has reported that 
the equipment was not exported, the charges will be recomputed in the 
Transportation Division of our Office on the basis of the applicable 
domestic rate, less appropriate land-grant deductions. Payment of 
the amount allowable on that basis will be made in due course. 


[B-120683] 


Six Months’ Death Gratuities—Arrears of Pay and Allow- 
ances—Presumptive Deaths—Erroneous Determinations 
Payment of six months’ death gratuities and payment of arrears of pay and 
allowances made to the beneficiaries or heirs of missing members of the armed 
forces pursuant to administrative determinations of death under the Missing Per- 
sons Act of 1942 were legal and valid when made and, therefore, are not required 
to be refunded by the payees when the members return to military control, and 
the death determinations are canceled. 
Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 1, 1955: 


Reference is made to letter dated July 8, 1954, from the Acting Assis- 
tant Secretary of Defense (Comptroller) , enclosing a copy of Military 
Pay and Allowance Committee Action No. 104, and requesting a 
decision “whether a member of the Armed Forces who has been deter- 
mined by the head of the department concerned to be dead pursuant to 
the authority contained in the Missing Persons Act approved March 
7, 1942, as amended, and who later returns to military control, is en- 
titled to arrears of pay which accrued prior to the presumptive date 
of death but paid to another person or persons on the basis of the 
erroneous official determination of death.” In the event this question 
is answered in the affirmative, decision also is requested “whether 
action should be taken to recoup the arrears of pay from the payee who 
has been paid the arrears of pay.” Decision is further requested 











Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 495 


“whether the six-month gratuity in such a case is required to be re- 
covered from the payee.” 

Section 9 of the Missing Persons Act of 1942, as amended, 50 U.S. C. 
App. 1009, provides, in pertinent part, as follows: 

The head of the department concerned, or such subordinate as he may designate, 
shall have authority to make all determinations necessary in the administration 
of this Act, and for the purposes of this Act determinations so made shall be 
conclusive as to death or finding of death, as to any other status dealt with by 
this Act, and as to any essential date including that upon which evidence or in- 
formation is received in such department or by the head thereof. * * * Deter- 
minations are authorized to be made by the head of the department concerned, or 
by such subordinate as he may designate, of entitlement of any person, under 
provisions of this Act, to pay and allowances, including credits and eharges in 
his account, and all such determinations shall be conclusive. * * * When cir- 
cumstances warrant reconsideration of any determination authorized to be made 


by this Act the head of the department concerned, or such subordinate as he may 
designate, may change or modify a previous determination. * * * 


In view of such provisions, this Office does not have jurisdiction to 
question any credit of pay and allowances made in the account of a 
member of the Armed Forces pursuant to a determination by the Sec- 
retary concerned, or his designee, insofar as the credit relates to a 
period when the member was in an absent casualty status. See 
Moreno v. United States, 118 C. Cls. 30, and compare Hevenor v. 
United States, 121 C. Cls. 77. And the fact that a death finding is 
made in such a case and later is canceled as “erroneous” does not appear 
to make any difference in regard to the matter of jurisdiction. Neither 
such provisions nor any other provisions of the Missing Persons Act, 
however, appear to bar the jurisdiction of this Office to decide whether 
the Government should assert a right, in a case such as that here 
involved, to recover the arrears of pay and the six months’ death 
gratuity from the person or persons who received the same on the 
basis of the “erroneous” finding of death. 

When sections 5 and 9 of the Missing Persons Act, as amended, are 
read together and are considered in conjunction with the provisions of 
sections 2, 3, and 7 of that act (50 U. S. C. App. 1002-1009), it seems 
reasonably plain the Congress intended that upon the making of a 
presumptive death finding in the case of a member of the Armed 
Forces, the balance due in his pay and allowance account would be 
paid to his heir or heirs or legal representative and that there would 
be no recovery of such payments for any reason, barring fraud on 
the part of the payee or mistake in computation. The substance of 
the second question is therefore answered in the negative, although 
the first question is not decided. It would seem to follow, as a corol- 
lary, however, that the Congress intended the Government would get a 
valid acquittance of its obligation with respect to a member’s pay and 
allowance for the period of his absent casualty status by paying the 
amount to his heirs or legal representative, provided the payments, 
when made, were strictly in accordance with the terms of the appli- 
cable statutory provisions. 
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Respecting the payment of death gratuities, section 5 of the Miss- 
ing Persons Act, as amended, 50 U. S. C., App. 1005, requires a full 
review of the case of a person who has been absent on a missing or 
missing-in-action status for a period of 12 months and, following 
such review, the head of the department concerned is authorized 
to direct the continuance of the person’s missing status, if the person 
may reasonably be presumed to be living, or is authorized to make a 
finding of death. This section further provides, in pertinent part, 
that— 

* * * When a finding of death is made it shall include the date upon which 
death shall be presumed to have occurred for the purposes of termination of 


crediting pay and allowances, settlement of accounts, and payments of death 
gratuities * * *. 


It is to be noted that section 9 provides— 


* * * for purposes of this Act, determinations so made shall be conclusive as 
to death or findings of death, as to any other status dealt with by this Act, 
and as to any essential date including that upon which evidence or information 
is received in such department or by the head thereof. * * * 


While the original section 5 specifically provided for recovery of 
payment of the six months’ death gratuity by charging the pay account 
of the member upon his return from a missing status, the amended 
section 5 completely eliminated that requirement in the event the 
member is later shown to be alive. Although the legislative history 
pertaining to this part of the amended section 5 is definite as to elimi- 
nating the requirement of charging the pay account of the returned 
member, nothing is found respecting recovery from the beneficiaries, 
that is, the surviving wife, child or other dependent relatives, who 
may have been paid such gratuity following an administrative finding 
of death. In excluding from the amended section 5 the provision for 
charging the gratuity as an erroneous payment, the proponents evi- 
dently were guided by the view that the payments, when made upon 
a determination or finding of death, were proper and legal payments 
and, hence, that a charge against the returning member’s pay account 
in effect amounted to a forfeiture as a result of a retroactive determi- 
nation which made improper and illegal that which previously had 
been a proper and correct payment. It can reasonably be assumed 
that, had the committee in charge of the amendment to section 5 in- 
tended to substitute the payee as a debtor, following a redetermination 
that the missing member was alive, it would have done so by specifi- 
cally so providing and would not have left the matter to conjecture 
and uncertainty. In conclusion, we are of the view that, inasmuch 
as the payment when made upon a determination or finding of death 
is legal and valid, a later determination that the person is alive may not 
retroactively affect its legality so as to require recovery from the bene- 
ficiary. The third question is accordingly answered in the negative. 
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[B-121617] 


Pay—Retired—Uniformed Services Contingency Option 
Act of 1953—Effective Date of Election 


Where the regulations issued under the Uniformed Services Contingency Option 
Act of 1953 provide that the effective date of an election made after November 1, 
1953, in case of a retired member, is the date the election is postmarked, and that 
the effective date of reduction in retired pay is the first day of the month in which 
the election is effective, a retired member of the uniformed services in voluntarily 
exercising an election option may not have the effective date of such election 
postponed until a later date. 

Assistant Comptroller General Weitzel to General James E. 


Morrisette, April 4, 1955: 


Reference is made to your letters of August 21, 1954, and March 3, 
1955, requesting reconsideration of settlement dated August 16, 1954, 
which disallowed your claim for refund of $63.55, deducted from your 
retired pay for the month of April 1954, such deduction having been 
made pursuant to your election to receive a reduced amount of retired 
pay for the purpose of providing an annuity for your dependent under 
the Uniformed Services Contingency Option Act of 1953, 67 Stat. 501. 

It appears that you were placed on the retired list of the Army, 
effective August 31, 1946. You exercised an election of options under 
section 3 (b) of the Uniformed Services Contingency Option Act of 
1953, 67 Stat. 502, requesting that such election be effective April 30, 
1954. Your election of options was postmarked April 28, 1954. Your 
claim was disallowed on the basis of paragraphs 5 and 8 of Army 
Special Regulations 35-1365-1, December 11, 1953, providing that the 
effective date of an election made after November 1, 1953, in the case 
of a retired member, is the date the election is postmarked, and that 
the effective date of reduction in retired pay in the case of members 
who were in a retired status on November 1, 1953, is the first day of 
the month in which the election is effective. Paragraph 402a of joint 
regulations for the administration of the Uniformed Services Con- 
tingency Option Act, approved by the Secretary of Defense under 
authority delegated by Executive Order No. 10499, also provides that 
the “effective date of deduction in retired pay will be * * * the first 
day of the month in which election is effective in the case of a retired 
member.” 

As a basis for reconsideration of the settlement you say that in 
order to avail yourself of the benefits of the statute, your election had 
to be made on or before April 30, 1954, and you urge that this require- 
ment should not operate to obligate you to pay for the full month of 
April, particularly as your widow would not have been entitled to any 
annuity benefits under the law if your death had occurred in April 
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prior to the date on which your election was mailed. Also, you say 
that the settlement of August 16, 1954, is based upon administrative 
regulations instead of any provision of the law itself and express the 
view that your retired pay may be reduced only by act of Congress. 

The Uniformed Services Contingency Option Act of 1953, 67 Stat. 
502, provides, in part, as follows: 

[Sec. 3] (b) A retired member who has heretofore been awarded retired pay 
by a uniformed service may, within one hundred and eighty days after the effec- 
tive date of this Act, elect to receive a reduced amount of that retired pay in 
erder to provide one or more of the annuities specified in section 4, payable after 
his death to his widow, child, or children. An election so made shall thereafter 


be irrevocable. 
+ a7 a” a 2 x . 


[Sec. 4] (c) The reduction to be made in the retired pay of * * * [a] retired 
member who has made an election under section 3 shall be computed by the uni- 
formed service concerned in each individual case * * * as of the date of election 
in the case of a retired member, by an actuarial equivalent method using as a 
basis appropriate actuarial tables selected by the Board of Actuaries * * *. 

:. ” ~ ~ - ” a 


Seo. 8. This Act shall be administered under regulations prescribed by the 
President, which regulations shall be uniform insofar as practicable for all of the 
uniformed services. 

= a om * * * * 


Sec. 10. All annuities payable under this Act shall accrue from the first day of 
the month in which the retired member dies * * *. 


Such statutory provisions (effective November 1, 1953), declare 
expressly that the retired pay of a retired member who exercises a 
timely election of options under the statute shall be reduced to provide 
the specified annuities and that the reduction in retired pay shall be 
computed as of the date of election by a specified actuarial method. 
Clearly such provisions constitute legal authority for making deduc- 
tions from the retired pay of the retired member concerned and the 
requirement for the use of an actuarial equivalent method in comput- 
ing the reduction in retired pay contemplates that the total to be 
deducted from the retired pay during the lifetime of the member will 
be sufficient, on an actuarial basis, to pay the cost of the annuity which 
may be provided for the dependent. The matter of the time when the 
deductions from retired pay are to begin appears to be an essential 
part of the method of computing the deductions from retired pay and 
the omission of any express statutory provision in that regard indi- 
cates a legislative view that such matter should be taken care of by 
the regulations authorized to be prescribed by section 8 of the statute. 
The legislative procedure of declaring the policy and purpose of a 
statute and providing the standards, but conferring upon administra- 
tive authority the power to enaet rules and regulations to promote the 
purpose and spirit of the legislation and carry it into effect is undoubt- 
edly within the powers of Congress. See, generally, 11 Am. Jur., Con- 
stitutional Law, section 240, and 42 Am. Jur., Public Administrative 
Law, section 49. 
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Section 10 of the statute, which provides that the annuities 
shall accrue from the first day of the month in which the retired 
member dies, precludes any prorating of such annuities for fractional 
periods of a month and, reasonably, the deduction from retired pay 
also ought to begin on the first day of the month so that the deduction 
will always be adequate to cover the full period for which the de- 
pendent will be paid in case the member dies immediately, or soon, 
after making his election. Clearly it is desirable from an adminis- 
trative standpoint to have both reductions in retired pay and payments 
to dependents commence on the first day of the month and, having 
in mind the possibility that a retired member may die in the same 
month in which his election becomes effective, no basis is perceived 
for viewing the provisions of the regulations (directing that reduction 
in retired pay shall begin with the first day of the month in which 
the election is effective) as either arbitrary, or illegal, or otherwise 
subject to objection. See decision of October 13, 1953, 33 Comp. Gen. 
162. Even if there had been a provision in the law or regulations for 
postponing the effective date of your election, beyond the date it was 
postmarked, to April 30, 1954, the regulations issued for the adminis- 
tration of the statute, under an express statutory provision, still would 
require that the reduction in your retired pay be made effective April 
1, 1954. You were not required to make the election, but voluntarily 
made it, subject to the conditions prescribed in existing regulations, 
including the condition here involved that deductions from your re- 
tired pay would begin the first of the month in which the election 
became effective. 

It follows that your claim properly was disallowed and that the 
settlement of August 16, 1954, must be sustained. 


[B-121098] 


Contracts—Price Redetermination—Discount Period 


Under contracts which contained a prompt payment discount offer and provided 
for price redetermination after partial performance, and for payment of not 
more than 90 percent of the original contract price prior to price redetermination, 
the period during which the Government could take a discount for prompt 
payment on the remaining 10 percent did not begin until the final price had 
been determined in the manner expressly prescribed in the contracts. 

Assistant Comptroller General Weitzel to Southern States Iron Roof- 


ing Co., April 5, 1955: 


Reference is made to your letter of December 10, 1954, relative 
to your claim for refund of discount, amounting to $2,507.88, deducted 
in making payment to you for prefabricated buildings delivered to the 
Baton Rouge Engineering Depot, Sharpe Station, Baton Rouge, 
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Louisiana, pursuant to contracts Nos. N160s-8352 and N160-249s— 
10228, dated March 7 and June 28, 1952, respectively. 

Each contract contains a price-redetermination clause, providing, 
in substance, that after delivery of 50 percent of the specified quantity 
of items the contractor shal] submit to the contracting officer a “break- 
down of costs incurred and an estimate of costs expected to be in- 
curred” in the performance thereof, and that upon the basis of such 
information and such other data as may be available to the contracting 
officer the contract price shall be redetermined by agreement between 
the parties. Paragraph (b) of the renegotiation clause in each con- 
tract further provides for the payment to the contractor of amounts 
not to exceed 90 percent of the total specified contract price, pending, 
of course, final redetermination of such contract price. 

The total contract price originally stipulated for contract No. 
N160s-8352 was $8,275,480, and for contract No. N160-249s—10228, 
$2,677,485.30, making $10,952,965.30 the total consideration under both 
contracts. 

Each contract offered a discount of “14 of 1% 20 days,” and this 
discount appears to have been taken by the Government on payments 
aggregating 90 percent of the stipulated contract prices. Thus, the 
instant claims are concerned only with the 10 percent authorized to 
be withheld pending final redetermination of the contract prices. 

Basically, it is your contention that your discount offer was in- 
tended as an inducement to prompt payment of your invoices, and 
that such offer was independent of, and totally unrelated to, the 
price-redetermination clause of your contracts. Hence, you con- 
tend that since payment on your several invoices, aggregating $418,- 
838.68—submitted under contract No. N160s—8352, and bearing dates 
ranging from January 9 through February 9, 1953—was not made by 
the Government until February 26, 1953, the Government was not 
entitled to the discounts deducted with respect to any of your invoices 
presented more than 20 days prior to such payment. Similarly, you 
contend with respect to the 37th and final payment made under con- 
tract No. N160-249s-10228 that since payment was not made within 
20 days from the dates of your several invoices the Government is not 
entitled to the discount taken thereon, and the fact that the payments 
had been withheld pending a redetermination of the total contract 
prices was immaterial insofar as your right to reclaim such discount 
is concerned. 

It is also your position that since the amendments to the contracts 
were not issued promptly after the conclusion of the conferences held 
at Port Hueneme, California, the Government lost its right to the dis- 
count offered for payment within 20 days. 

Concerning the discount reclaimed under contract No. N160s-8352, 
the record shows that several conferences were scheduled and held at 
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Port Hueneme, California, during the month of January 1953, be- 
tween representatives of your company and the Government, for the 
purpose of assembling and reviewing the cost data essential to a 
proper determination of the total contract price payable for the 
services rendered. These conferences ultimately resulted in the issu- 
ance on February 26, 1953, of Amendment No. 7 to the contract, 
authorizing payment to you of the unit price of $2,068.87 originally 
quoted by you, thus making a total contract price of $8,285,824.35 for 
all the items delivered thereunder. The addendum was issued pur- 
suant to the express terms of the price-redetermination clause of the 
contract and the document bears evidence of its acceptance by your 
executive vice president, and by the Government contracting officer, 
on March 27, 1953. The 46th and final payment under the contract 
was made on February 26, 1953, or on the actual date of issuance of 
Amendment No. 7. Consequently, there was deducted a discount 
of $2,094.19, representing one-half of one percent of the withheld 
amount of $418,838.68. 

The record shows that the 37th partial payment under contract 
No. N160-249s-10228 was made by Treasury check dated July 21, 
1953, issued three days after the receipt by the finance officer of the 
contracting officer’s telegram of July 18, 1953, authorizing the release 
of additional payments up to 95 percent of the contract price. The 
38th and final payment under the contract, on which a discount of 
$288.69 was taken, was made on November 5, 1953,-or within six days 
from date of issuance of Amendment No. 5 on October 30, 1953, 
authorizing payment under the price-redetermination clause df the 
specified contract price of the items. 

Answering your contention that the price-redetermination clause 
is unrelated to your discount offer for prompt payment, there must 
not be overlooked the fact that, in trade or commercial practice, dis- 
count generally is regarded as an allowance or percentage deduction 
offered by the obligee for the prepayment or prompt payment of an 
account; and, in a strictly legal sense, it is considered to be a sum 
deducted in consideration of cash or prompt payment from the price 
of a thing usually sold on credit. See Carroll v. Drury, 49 N. E. 311, 
312; 33 Comp. Gen. 364. Of course, it is realized that under the 
standard discount clause usually appearing in Government supply 
contracts, the discount period is considered as commencing either 
from the date of delivery of the supplies, or from date of receipt 
of the vendor’s invoices in the proper finance office, whichever is 
later. Here, the payment provisions are entirely different in that, 
by the express terms of each contract, payments thereunder were 
authorized only to the extent of 90 percent of the stipulated contract 
price of the items. Furthermore, by their terms, the balance of 10 
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percent was aot even due or payable to the contractor until such time 
as the final contract price had been redetermined—after a complete 
review of all available cost data—and the contract was formally 
modified so as to show the final redetermination price. Certainly, 
there could not reasonably be an expectation of any payment by the 
contractor until such payment actually fell due and, in this case, the 
retained percentages were not due and payable until the final price 
had been determined in the manner expressly prescribed in the con- 
tracts themselves. Hence, under the ordinary rules of contract con- 
struction, payments on the invoices here in question were due only 
after the contract prices had been finally established, and the contracts 
formally amended to provide for payment in the correct amounts due. 
Thus, any payments made within 20 calendar days from date of 
issuance of the contract modifications must be regarded as having 
been made within the specified discount period, and any deductions 
made as discount from the proceeds of your invoices must be considered 
as earned by the Government. 

Certainly there was some delay between the dates of the conferences 
referred to and the dates of issuance of the formal amendments to 
your contract under the price redetermination clause; however, when 
there is considered the time necessarily required in the assembly, ex- 
amination and complete review of the voluminous cost records and 
other data affecting payments under contracts of this size and charac- 
ter, the conclusion is required that there was no unreasonable or 
unnecessary delay in the issuance of the amendments to these contracts. 

Accordingly, the action taken with respect to your claim is sustained. 


[B-118539] 


Compensation—Holidays—Firefighting Personnel and 
Other “On-Call”? Employees—Adminisirative Regulations 


The Navy Department practice of regarding as the holiday, for holiday benefit 
purposes, the 12-hour shifts for firefighters which begin at 8 p. m. of the holiday 
eve and 8 a. m. of the holiday carries out the objectives of Executive Order No. 
10358 and is not in contravention of law and therefore need not be objected to 
even though section 6 of the Executive order provides that the shift which begins 
on the calendar holiday shall be considered the workday on which an employee 
shall be excused for holiday purposes. 33 Comp. Gen. 418, amplified. 


Comptroller General Campbell to the Secretary of the Navy, April 
8, 1955: 


Reference is made to the Assistant Secretary’s letter of May 25, 
1954, requesting further consideration of that part of our decision 
of March 29, 1954, 33 Comp. Gen. 418, which relates to the application 
of Executive Order No. 10358 dated June 9, 1952 (extending certain 
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holiday benefits to Federal employees) to firefighting personnel and 
other on-call employees of the Department of the Navy. 

The Assistant Secretary’s request for review of our earlier decision 
appears to be predicated primarily upon that part of his letter which 
reads as follows: 

In your decision B-112142 of 17 October 1952 it was stated that neither Section 
6 nor any other provision of Executive Order 1035S contemplates a situation 
where two shifts commence on a holiday and, accordingly, the question of which 
shift is to be considered as falling on a holiday is a matter for administrative 
regulation and determination. Based on the belief that such action was fully 
consistent with or required by your decision, the 24-hour on-duty period of fire- 
fighters was divided into two consecutive but separate and distinct 12-hour shifts 
to provide, under the two-thirds rule, five 8-paid-hour workdays in each basic 
workweek. Thus, in the example of a firefighter’s workweek shown in my orig- 
inal submission, it is pointed out that, for a holiday falling on Monday, the fire- 
fighter receives holiday benefits for only his Monday workday, which embraces the 
hours between 8 a. m. and 8 p. m., whether he is excused from work or required 
to work the holiday. If the holiday falls on Tuesday, he is given these holiday 


benefits for the Tuesday workday, which embraces the hours between 8 p. m. 
Monday and 8 a. m. Tuesday. 


The administrative action described above acts to fulfill the objective of the 
Executive order by giving the same benefits to firefighters that are given to other 
employees. In no case do these administrative regulations provide benefits in 


excess of those provided regular employees under constructively parallel 
circumstances. 


In our decision of October 17, 1952, B-112142 (32 Comp. Gen. 191), 
referred to in the Assistant Secretary’s letter, there was not considered 
a factual situation involving a workday or shift beginning on the day 
before the holiday such as is here in question and, accordingly, that 
decision may not be relied upon as authority for the existing depart- 
mental regulations prescribing the procedure outlined in the quoted 
paragraphs above. See Naval Civilian Personnel Instructions, 85.6-3 
(h). However, we concur in the view that the fundamental purpose 
of Executive Order No. 10358 is to grant, as nearly as possible, equiva- 
lent holiday benefits to all Federal employees entitled thereto by 
statute, regardless of variations in workdays and tours of duty 
occasioned by operating requirements. 

Section 6 of the Executive order contemplates situations where an 
employee’s workday covers portions of two calendar days but, ap- 
parently in the interest of uniform practice and to obviate possible 
confusion, it provides that the workday which begins on the calendar 
holiday shall be considered the workday on which an employee shall 
be excused for holiday purposes. Without doubt, the order lawfully 
might have provided, as an alternative, that a workday which begins 
on the day prior to the calendar holiday and ends on the calendar 
holiday likewise should be treated as a holiday. Such alternative 
provisions, if contained in the Executive order, would not be subject 
to objection so long as either was administratively adopted and uni- 
formly and consistently applied with relation to any employee or 
group of employees within a department or agency. The real issue 
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raised by the Assistant Secretary’s letter, therefore, is whether the 
fundamental objectives of the Executive order may validly be attained 
through administrative regulations which implement the provisions of 
the Executive order and which are not inconsistent or incompatible 
therewith or otherwise in contravention of law. 

There is no evidence that the Executive order intended to exclude 
from its operation firefighting personnel employed on a two-platoon 
basis, such as those employed by the Department of the Navy. Fur- 
ther, it is apparent that existing regulations of the Department, the 
authority for which was brought into question by our decision of 
March 29, 1954, do not operate to grant firefighting personnel working 
24-hour shifts any greater holiday benefits than those enjoyed by 
employees working the normal eight-hour day. In such circumstances 
we believe that the issue raised—so far as it relates to the regulations 
here involved—properly may be answered in the affirmative. Ac- 
cordingly, our decision of March 29, 1954, to the extent that it is 
concerned with the issue considered above, no longer shall be deemed 
controlling. 

In the light of the foregoing conclusion, the questions contained in 
the last paragraph of the Assistant Secretary’s letter require no 
answer. 


[B-121540] 


Set-Off—Debt Collection—Erroneous Payments to Military 
Personnel—aAct of July 15, 1954 


In determining the maximum amount that may be involuntarily withheld from 
the pay of military personnel under the act of July 15, 1954, which relates to the 
collection of debts due the United States resulting from erroneous payments, the 
basic allowance for quarters should be used to the fullest extent to cover the 
Class Q allotment, and only the balance should be deducted from the basic pay, 
etc., before computing the two-thirds pay which is available for the debt reduction 
purposes. 

Amounts due for travel allowances of officers and reimbursement of cost of 
transportation of dependents and household goods of both officers and enlisted 
men on separation or retirement may be set off against debts due the United 
State as a result of erroneous payments pursuant to the act of July 15, 1954, 
which authorizes the withholding of pay of military personnel to satisfy such 
debts. 

Under the act of May 22, 1928, which permits the remission of debts admin- 
istratively determined to be due from enlisted members, only those debts due the 
United States which are not covered by the act of July 15, 1954, authorizing the 
withholding of pay of military personnel to satisfy an indebtedness resulting from 
erroneous payments, may be remitted. 

Under the act of July 15, 1954, which authorizes the withholding of pay of 
military personnel to satisfy any indebtedness resulting from erroneous pay- 
ments, only those lump-sum leave payments accruing under section 4 (c) of the 
Armed Forces Leave Act of 1946 may be used to liquidate military personnel 
indebtedness resulting from erroneous payments. 

The inactive duty pay of a service member is pay within the meaning of the 
act of July 15, 1954, which provides for the withholding of pay of members of the 
uniformed services to satisfy any indebtedness resulting from erroneous pay- 
ments, and, therefore, the inactive duty pay of a service member is available to 
satisfy any indebtedness arising during either active or inactive duty. 
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The two-thirds limitation on the amounts which, pursuant to the act of July 15, 
1954, may be deducted from the pay of members of the military services who are 
indebted to the Government as a result of erroneous payments may be applied to 
the retired and retainer pay of members to satisfy an indebtedness which occurred 
while on active duty. 

While the act of July 15, 1954, which authorizes the withholding of the pay of 
members of the military personnel to satisfy indebtedness resulting from errone- 
ous payments, provides that collection shall be effected over a period not greater 
than the anticipated period of active duty, decision is left to the administrative 
office whether, and to what extent, an amount in excess of two-thirds of such pay 
shall be withheld in a particular case. 

Inasmuch as the act of July 15, 1954, which authorizes the withholding of pay 
to satisfy indebtedness resulting from erroneous payments, contemplates that the 
determinations of indebtedness be made while the debtor is a “member” either on 
the active list, or on the retired list, or of a reserve component, erroneous pay- 
ments previously made to persons who were not members on the date of the act 
and who subsequently do not become members are not covered by the act; how- 
ever, when such a determination has been made, the authority to collect by deduc- 
tions from the payments specified in the act continues even though the debtor 
ceases to be a “member.” 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 8, 1955: 


Reference is made to letter of December 7, 1954, from the Assistant 
Secretary of Defense, requesting decision on eight questions which 
have arisen in implementing the act of July 15, 1954, 68 Stat. 482, 
as set forth and discussed in Committee Action No. 110 of the Military 
Pay and Allowance Committee, Department of Defense, some of which 
involve certain matters considered in decision dated October 11, 1954, 
B-121540, 34 Comp. Gen. 164. 

Section 1 of the act of July 15, 1954, 68 Stat. 482, is as follows: 


That, when it is determined by the Secretary of the department concerned or 
the head of the agency or independent establishment concerned, or one of their 
designees, that an employee of the United States or any member of the Army, 
Navy, Air Force, Marine Corps, or Coast Guard, or a reserve component thereof, 
is indebted to the United States as the result of any erroneous payment made by 
the department, agency, or independent establishment concerned to or on behalf 
of any such person, the amount of the indebtedness may be collected in monthly 
installments, or at officially established regular pay period intervals, by deduc- 
tion in reasonable amounts from the current pay account of such person. The 
deductions may be made only from basic compensation, basic pay, special pay, 
and incentive pay, retired pay, retainer pay, or in the case of persons not entitled 
to basic pay, other authorized pay. Collection shall be effected over a period 
not greater than the anticipated period of active duty or period of employment, 
as the case may be. The amount deducted for any period shall not exceed an 
amount equal to two-thirds of the pay from which the deduction is made, unless 
the deduction of a greater amount is necessary to effect collection within the 
period or anticipated period of active duty or employment. If such individual 
retires, resigns, or his employment or period of active duty is otherwise termi- 
nated before such adjustment has been completed, adjustment shall be made 
by decreasing subsequent payments, of whatever nature, due such person by the 
department, agency, or independent establishment concerned. Nothing in this 
section shall modify any existing law which provides for forfeiture of pay or 
allowances. 


It was held in the decision of October 11, 1954, that withholding 
tax and allotments in support of basic allowance for quarters (class Q 
allotments) should be deducted from basic pay, special pay, and incen- 
tive pay before computation is made of the two-thirds pay which may 
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be withheld under the 1954 act to liquidate an indebtedness. Question 
one now presented is as follows: 

1. In determining the amount that may be involuntarily withheld from a 
member’s pay to collect an indebtedness caused by an erroneous payment under 
the act and the Acting Comptroller General’s Decision B—121540, dated 11 Octo- 
ber 1954, may part of the amcunt of Class Q allotment be deducted from any 
basic allowances due the member, and the balance be deducted from his pay? 

The provision in section 1 of the 1954 act that the monthly install- 
ments to liquidate an indebtedness arising from erroneous payments 
“may be made only from basic compensation, basic pay, special pay, 
and incentive pay,” apparently was intended to bar the withholding 
of allowances to apply on such debts. The conclusion that a class Q 
allotment. was to be deducted from basic pay, etc., before determining 
the two-thirds pay which may be used to liquidate an indebtedness was 
based on the provisions of the Dependents Assistance Act of 1950, 
64 Stat. 794. While that act refers to “an allotment of pay,” it is clear 
that the required allotment frequently is in excess of a member’s basic 
pay and, hence, it must have been contemplated that in many instances 
such allotment would be charged, in part at least, against other 
amounts due the member. The amount of the basic allowance for 
quarters serves as a basis for fixing the amount of the class Q allot- 
ment required and, since the credits in an enlisted man’s account avail- 
able to cover his class Q allotment includes his basic allowance for 
quarters, no reason is perceived why, for the purposes of the act of 
July 15, 1954, the basic allowance for quarters should not be used 
to the fullest extent possible to cover the allotment, only the balance 
remaining to be deducted from basic pay, etc., before computing the 
two-thirds pay which is available for debt reduction purposes under 
that act. Question one is answered accordingly. 

2. Are travel allowances of officers, and reimbursement of cost of transporta- 
tion of dependents and household goods of both officers and enlisted men on 
separation or retirement available for set-off against debts caused by erroneous 
payments? 

Except for the payment of mileage for the travel of officers upon 
separation or retirement, the same question was considered in the 
decision of October 11, 1954. It was held that, while amounts due as 
reimbursement for the transportation of dependents and household 
effects on separation from active service are available for setoff against 
debts caused by erroneous payments, the mileage allowance authorized 
for enlisted men upon separation from the service may not be withheld 
for that purpose. The basis for the conclusion that the mileage allow- 
ance due enlisted men on separation was not so available was the long- 
recognized rule to that effect founded on the presumption that the 
Congress, as a matter of public policy, does not intend that enlisted 
men should be discharged, often far from home, without sufficient 
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funds to return home. As noted in Committee Action No. 110, some 
of the earlier decisions of the accounting officers of the Government 
on this point mentioned, as an additional consideration, that the pro- 
visions of law in effect at that time gave an enlisted man the option of 
receiving transportation in kind or a commuted mileage allowance 
and that, since setoff could not be made from transportation in kind, 
it should not be made from the commuted allowance. That factor, 
however, appears to have been of relatively minor importance, since 
the rule against withholding travel allowance due enlisted men was 
followed for many years during which that option did not exist. The 
rule was never extended to officers. Their financial situation was 
different and normally they were not paid mileage until after the 
travel was performed. The fact that the Joint Travel Regulations 
now authorize payment of mileage to officers on discharge or release 
from active duty without regard to the actual performance of travel 
provides no sufficient basis to exempt such payments from application 
to their debts. Nor does the circumstance that both officers and en- 
listed men now have an option under the Joint Travel Regulations of 
accepting transportation in kind for their dependents and household 
goods to their homes or being reimbursed for the cost of such trans- 
portation on an actual expense or commuted basis furnish a sufficient 
basis for concluding that amounts due as reimbursement, when trans- 
portation in kind is not furnished, are exempt from application to 
debts due the Government. The fact that reimbursement is claimed 
shows that the members had sufficient funds to obtain the necessary 
transportation. Hence, question two is answered in the affirmative. 


3. May debts of enlisted men of the Army and Air Force, caused by erroneous 
payments, continue to be remitted under the act of 22 May 1928? 


Section 1 of the draft of a proposed bill which later was enacted 
into law as the act of July 15, 1954, included a remission provision 
similar to that contained in the act of May 22, 1928, 10 U.S. C. 875a. 
That provision was omitted, however, from the actual bills, H. R. 7477 
and S. 2728, later introduced in the House of Representatives and the 
Senate, probably because of our objection in a report dated November 
28, 1952, A-48860, to the Bureau of the Budget on the proposed bill. 
In attempting to resolve the apparent inconsistencies between the 1928 
and 1954 acts referred to in the answer to question 4 of the decision of 
October 11, 1954, the fact of such omission was one of the matters 
which influenced us to conclude that, pending clarification of the 1954 
act, it should be interpreted as being uniformly applicable to members 
of the Army and Air Force covered by the 1928 act, as well as to mem- 
bers of the Navy. This view extends to the remission of debts also 
and the remission provisions of the 1928 act should be regarded as 
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relating only to administratively ascertained debts other than those 
covered by the 1954 act. Question three is answered in the negative. 

4. May lump-sum leave payments which are not paid under section 6 of the 
Armed Forces Leave Act of 1946, 60 Stat. 965, as amended, 37 U. S. Code 35, be 
reduced to liquidate a service member’s indebtedness arising out of an erroneous 
payment? 

It is only the lump-sum leave payments made under section 6 of the 
1946 leave act, 60 Stat. 965, which are exempt from claims of the 
United States under section 7 of that act, 60 Stat. 967. Lump-sum 
payments accruing under section 4 (c) of that act, as amended by the 
act of August 4, 1947, 61 Stat. 748, are not exempt and may be used to 
liquidate debts under the 1954 act. 

5. To what extent must inactive duty training pay be withheld to liquidate 
debts arising out of erroreous payments that were made (a) while a service 
member is on active duty, and (b) while he is not on active duty? 

While the provisions of the 1954 act are not clear, there is no doubt 
that a person entitled to receive inactive-duty pay is a “member of 
the Army, Navy, Air Force, Marine Corps, or Coast Guard, or a re- 
serve component thereof” within the meaning of that act. Hence, it 
would appear that the act contains authority for an administrative 
determination of indebtedness in the case of such a person. The items 
of pay (as listed in the act) to be withheld to satisfy such an indebted- 
ness, do not specifically include inactive-duty pay, but there are in- 
cluded other pay items payable only during periods of inactive duty 
(retainer pay and retired pay). Also, the law permits the withhold- 
ing of “other authorized pay.” Those provisions are broad enough 
to include inactive-duty pay and, therefore. as to erroneous payments 
made while a member is on inactive duty, his inactive-duty pay is 
available to satisfy the resulting indebtedness just as active-duty pay is 
available to satisfy an indebtedness arising during active duty. 

The fifth sentence of section 1 of the act provides that if the period 
of “active duty” terminates before payment of the debt has been 
completed, adjustment “shall” be made by “decreasing subsequent 
payments.” Inactive-duty training pay, received subsequent to re- 
lease from active duty, would seem to be a “subsequent payment” to be 
decreased to satisfy the payee’s indebtedness which arose during active 
duty. The amount by which such pay should be reduced is not stipu- 
lated ; hence it would seem that regulations issued pursuant to the act 
should include a provision announcing the administrative policy con- 
cerning withholding of inactive-duty training pay as well as other 
“subsequent payments.” Question five is answered accordingly. 

6. To what extent does the two-thirds limitation on amounts that may be 
deducted from a member’s pay apply to retired and retainer pay in those cases 
(a) where the erroneous payment occurred while the member was on active 


duty, and (b) where it occurred after his retirement, or transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve? 
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For the reasons given in the reply to question five, the 1954 act is 
viewed as applying to erroneous payments made to members after 
retirement or transfer to the Fleet Reserve or Fleet Marine Corps 
Reserve. The amount of retired or retainer pay to be withheld to 
satisfy such a debt is a matter to be covered by the regulations issued 
pursuant to the act. 

7. Is it mandatory that all pay of a member be withheld if such action is 
necessary to satisfy an indebtedness within his anticipated period of active 
duty, or may the secretaries and their designees exercise their discretion in 
determining a reasonable amount? 

The decision of October 11, 1954, considered the question of whether 
the total of all basic pay, special pay, and incentive pay could be 
withheld where two-thirds of the member’s pay for his anticipated 
period of active duty is not sufficient to permit full collection of the 
debt. That question was answered in the affirmative. In view of 
the plain requirement that “Collection shall be effected over a period 
not greater than the anticipated period of active duty” and the fact 
that the two-thirds limitation on withholding is made conditional 
by expressly stipulating “unless the deduction of a greater amount is 
necessary to effect collection within the period or anticipated period 
of active duty,” it would seem that the remaining one-third of a mem- 
ber’s pay must be considered available to satisfy his indebtedness, 
if necessary to effect collection of the debt within the period or antici- 
pated period of active duty. However, a conclusion that the law in 
this respect is mandatory and that it requires that the entire remain- 
ing one-third of the member’s pay be withheld in all events cannot 
be sustained without presuming that the Congress intended the law 
would result in extreme hardship in certain instances. Military per- 
sonnel, by reason of enlistment or induction are required to serve for 
long periods and a mandatory withholding of all basic pay, incentive 
pay, etc., for any substantial period may result in insufficient funds 
for even the necessities for himself and his dependents. In other 
words, a person involuntarily serving in the military service could 
be required to continue to serve for the period required by law, but 
at the same time be denied all basic pay, incentive pay, etc., in order 
that an indebtednes to the Government might be liquidated. We do 
not think that the Congress intended mandatorily to impose that con- 
dition of servitude on members of the military service. Therefore, it 
is concluded that while the entire amount of basic pay, incentive pay, 
etc., may be withheld, if necessary to liquidate a member’s indebted- 
ness, it is left to administrative discretion to decide whether and to 
what extent an amount in excess of two-thirds of such pay should be 
withheld in a particular case. 
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8. To what extent should the “retirement pay” of retired members and the 
“retired” and “retirement” pay of former members be withheld on account of 
debts caused by erroneous payments? 

As pointed out in the discussion of this question in Committee 
Action No. 110, and as exemplified by the language of sections 301 and 
302 of the act of June 29, 1948, 62 Stat. 1087, the terms “retired pay” 
and “retirement pay” have been used interchangeably in different 
statutes. While the better practice is to use both (see section 511 of 
the Career Compensation Act of 1949, 63 Stat. 829), so as to remove 
any doubt as to what is intended, where, as here, there is no indication 
in the statute that the term “retired pay” is used in a technical sense 
that term should be regarded as including “retirement pay.” The 1954 
act apparently contemplates deductions, once a proper determination 
of the indebtedness is made while the debtor is a “member,” from any 
retired or retirement pay otherwise authorized, regardless of whether 
the debtor continues to be a “member.” If the matter were otherwise 
doubtful, such doubt would be set at rest by the use of the words 
“other authorized pay,” in referring to deductions in cases of persons 
not entitled to basic pay, and “subsequent payments of whatever 
nature,” in referring to debts to be satisfied subsequent to retirement, 
resignation, etc. 

Section 1 of the 1954 act refers to determinations that “members,” 
not “former mambers,” are indebted to the United States. Hence, it 
appears that erroneous payments previously made to persons who 
were not members on the date of the act and who subsequently do not 
become members are not covered by the act. That is, the act contem- 
plates that the determination of indebtedness shall be made while the 
debtor is a “member,” either on the active list, or on the retired list, 
or of a reserve component. When such a determination has been 
made, however, the authority to collect by deduction from the specified 
payments continues even though the debtor ceases to be a “member.” 


[B-123199] 


Officers and Employees in Panama Canal Zone—Reimburs- 
ing Canal Zone Government for Education, Hospital and 
Medical Services 


Under section 107 of the Civil Functions Appropriation Act, 1955, personnel 
employed in the Panama Canal Zone who are furnished education, hospital and 
medical services for themselves and their dependents by the Canal Zone Gov- 
ernment are required to pay only the charges established by the Canal Zone 
Government, and all unrecovered costs of furnishing such services must be 
borne by the employing agency involved. 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 511 


Comptroller General Campbell to the Secretary of Commerce, 
April 11, 1955: 


Reference is made to your letter of March 7, 1955, in which you 
request a decision as to whether the Civil Aeronautics Administration 
may determine that employees of the Administration who are fur- 
nished education, hospital and medical services for themselves and 
their dependents by the Canal Zone Government shall pay all of 
the cost incurred, or a higher amount than that charged them by 
the Canal Zone Government, with the Administration’s share being 
correspondingly reduced. 

As originally enacted, section 105 of the Civil Functions 
Appropriation Act, 1954, 67 Stat. 202, provided that: 

Amounts expended by the Panama Canal Company in maintaining defense 
facilities in standby condition for the Department of Defense, and amounts 
expended by the Canal Zone Government in providing school and hospital 
services for agencies of the United States other than the Panama Canal Company 
and the Canal Zone Government hereafter shall, notwithstanding any other 


provision of law, be fully reimbursable to the Panama Canal Company or 
to the Canal Zone Government, as the case may be, by such other agencies. 


Following a decision of this Office, B-118229, March 3, 1954, to 
the Governor, Canal Zone Government, that the language of the 
section failed to make appropriations of other agencies available for 
reimbursing the Canal Zone Government, the House of Representa- 
tives, in passing H. R. 8367, 83d Congress, added the following 
language: 


and the appropriation or fund of any such other agency bearing the cost of 
the compensation of the employee concerned is hereby made available for such 
reimbursement. 


In the Senate, however, the entire section was revised and even- 
tually enacted into law by section 107 of the Civil Functions 


Appropriation Act, 1955, 68 Stat. 335, to read as follows: 

Sec. 105. Amounts expended by the Panama Canal Company in maintaining 
defense facilities in standby condition for the Department of Defense here 
after shall, notwithstanding any other provisions of law, be fully reimbursable 
to the Panama Canal Company by the Department of Defense. Amounts cr 
pended by the Canal Zone Government for furnishing education, and hospita! 
and medical care to employees of agencies of the United States and their de 
pendents, other than the Panama Canal Company and Canal Zone Government. 
less amounts payable by such employees and their dependents hereafter shull, 
notwithstanding any other provision of law, be fully reimbursable to the Cana! 
Zone Government by such agencies. The appropriation or fund of any such 
other agency bearing the cost of the compensation of the employee concerned is 
hereby made available for such reimbursements. [Italics supplied.] 


Senate Report 1373, 83d Congress, 2d session, at page 25, explained 
the language changes as follows: ; 


It is the desire of the committee that patients in Canal Zone hospitals, except 
charity patients, pay appropriate charges for hospital care, unless otherwise 
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expressly provided by law. The Canal Zone Government is authorized to 
establish appropriate charges payable by the individual. Specific language is 
recommended to permit the Department of Defense to reimburse the Canal Zone 
Government for the cost of hospital care provided dependents of military per- 
sonnel for the services they would normally be furnished at military hospitals 
in the United States. 

With respect to schools it is the intent of the committee that the principle 
of free education in grades 1 through 12 will extend to residents of the Canal 
Zone and to United States citizen personnel of Government agencies resident 
in the Republic of Panama. Parents desiring to send their children to kinder- 
garten or junior college should pay a reasonable tuition. 

It is recognized that schools and hospitals cannot be operated on charges made 
to individuals for services rendered, if those charges are to be within the reach 
of the average citizen. Normally additional support from taxes or other types 
of indirect charges and private donations including community chests, is neces- 
sary to carry on these activities. 

In the past unrecovered costs of these activities have been paid by the 
Panama Canal Company. The committee believes that these unrecovered costs 
should be shared by the other Government agencies operating in the Canal 
Zone. 


The committee is therefore recommending the revision of section 105 of the 
1954 Civil Functions Appropriation Act to provide for the distribution of the 
unrecovered costs among the using agencies. * * * [Italics supplied.] 

In view of the clear provisions of the statute and the above explana- 
tion, it is our view that the Congress clearly intended that employees 
of the various departments and agencies employed in the Canal Zone 
shall be required to pay only the charges established for education and 
medical services by the Canal Zone Government, and that all of the 
costs of such services not so recovered must be borne by the employ- 
ing agency involved. 

Accordingly, the Civil Aeronautics Administration, in our opinion, 
has no discretion as to the amount of the charges its employees are 
required to pay. 


[B-120383] 


Compensation—Aggregate Limitation—Wage Board, Etc., 
Employees Compensated on Annual or Monthly Basis 

Wage board employees who are paid on a monthly or annual basis are not sub- 
ject to the aggregate salary limitation in section 603 (b) of the Federal 
Employees Pay Act of 1945. 26 Comp. Gen. 658, 33 id. 53, overruled. 


Comptroller General Campbell to the Secretary of the Treasury, 
April 12, 1955: 


There have been brought to our attention, as a result of an audit of 
the Coast Guard Yard Fund, exceptions taken to certain payments 
certified by P. C. Stack and H. C. Steinmetz in the account of P. D. 
Banning, symbol 1386. The questioned payments, aggregating 
$3,904.65, represent amounts paid to certain per annum wage board 
employees of the Coast Guard, Curtis Bay, Maryland, in excess of 
the maximum salary rate limitation imposed by section 603 (b) of the 
Federal Employees Pay Act of 1945, 59 Stat. 295, 303, as amended. 
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The Comptroller of the Coast Guard, by letter of May 6, 1954, 
written at the direction of the Commandant, requests that the respon- 
sible certifying officers be relieved of responsibility for such overpay- 
ments. The letter points out that the Coast Guard had no controlling 
regulations in effect at the time of the payments, and that neither his 
office, the certifying officers, nor the employees were aware that the 
limitation was applicable on a pay period as distinguished from an 
annual basis. Also, information has been furnished that partial re- 
fund of the overpayments has been received from some of the 
employees involved. 

Consideration of the basic legal question present in this case and 
in several others of like nature now pending has led to a reexamination 
of our position regarding the application of section 603 (b) of the 
Federal Employees Pay Act of 1945, as amended, to wage board 
employees compensated at monthly or per annum rates. 

The matter was the subject of court decisions rendered both prior 
and subsequent to the date of enactment of the Federal Employees 
Pay Act of 1945. See United States v. Townsley, 323 U.S. 557, and 
Hearne v. United States, 107 C. Cls. 335. In view of the holdings in 
these decisions that wage board employees are entitled to overtime 
compensation under the provisions of section 23 of the act of March 28, 
1934, 48 Stat. 522, for periods of service prior to 1945, it is recognized 
that there no longer exists a firm basis for the determination that a 
right to overtime compensation under the 1934 statute was granted to 
wage board employees paid on a monthly or annual basis by virtue 
of the enactment of section 203 of the Federal Employees Pay Act 
of 1945, 59 Stat. 297. Consequently, the conclusion expressed in deci- 
sion of March 5, 1947, 26 Comp. Gen. 658, that by virtue of having 
been granted such right by the 1945 act monthly and per annum wage 
board employees were subject to the maximum salary rate limitation 
contained in section 603 (b) of that act, no longer will be adhered to. 

You are advised, therefore, that instructions will be issued to our 
Division of Audits to remove the exceptions mentioned above. Also 
you are advised that action should be taken administratively to effect 
refund to those employees from whom collections have been made. 


[B-122873] 


Postal Service Employees—Overtime Compensation— 
Compensatory Time Off 


Overtime compensation prescribed by section 16 of the Postal Service pay 
statute of July 6, 1945, for all postal employees of the Railway Mail and Air 
Mail Services, except those assigned to road duty, may not be paid for work 
in excess of the total working hours in a year unless such additional service re- 
sults from administratively required work in excess of eight hours a day. 
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Compensatory time off for work performed on Saturdays, Sundays, or holidays 
by all postal employees of the Railway Mail and Air Mail Services, except those 
assigned to road duty, is the only benefit provided by section 16 (p) of the 
Postal Service pay statute of July 6, 1945, other than overtime compensation 
in lieu of compensatory time which may be authorized administratively for 
services on Saturdays and Sundays in December, and on Christmas Day. 


Assistant Comptroller General Weitzel to Alfred J. Spina, April 
13, 1955: 


Receipt is acknowledged of your letter of December 31, 1954, re- 
questing review of the settlement of October 29, 1954, which disal- 
lowed your claim for additional compensation claimed to be due for 
May 30, and July 4, 1953. You alleged at that time that you per- 
formed services on Saturdays, May 30 and July 4, 1953, for which you 
received compensatory time off but, since such Saturdays were also 
holidays, you were entitled to additional compensation. Your claim 
was disallowed for the reason that the governing statute (erroneously 
stated as the act of August 14, 1935), provided only for compensatory 
time off for working on Saturdays and, since you were granted such 
compensatory time, no additional payment was authorized. 

In your request for review you state that it was not your contention 
that working on holidays entitled you to additional compensation, 
but that your claim was based on the fact that you worked 2,040 hours 
in 1953 instead of 2,024 hours, which you consider entitles you to addi- 
tional compensation for the excess hours worked. 

Section 16, subparagraphs (p) and (q) of the act of 1945, Public 
Law 134, approved July 6, 1945, 59 Stat. 454-455, provides as follows: 

(p) When the needs of the service require employees of the Railway Mail and 
Air Mail Services, other than railway postal clerks assigned to road duty and 
officers, to perform service on Saturdays, Sundays, or holidays they shall be 
allowed compensatory time for such service within five working days next suc- 
ceeding the Saturday or Sunday, and on one day within thirty days next suc- 
ceeding the holiday: Provided, however, That the Postmaster General may, if 
the exigencies of the service require, authorize the payment of overtime for serv- 
ices performed on the Saturdays, Sundays during the month of December, and on 
Christmas Day in lieu of compensatory time: * * 

(q) Employees of the Railway Mail and Air Mafl Services, other than rail- 
way postal clerks assigned to road duty and officers, shall be required to work 
not more than eight hours a day, and the eight hours of service shall not extend 
over a longer period than ten consecutive hours, but in cases of emergency, or 
if the needs of the service require, they may be required to work in excess of 
eight hours a day and shall be paid overtime for such additional service on the 
basis of 150 per centum of their annual base pay. In computing compensation 
for such overtime the annual salary or compensation shall be divided by two 
trousand and twenty-four, the number of working hours in a year. The quotient 
thus obtained will be the base hourly compensation, and one and one-half times 
that amount will be the hourly rate of overtime pay. [Italics supplied.] 

As you do not appear to have been assigned to road duty, there is 
no authority to make any payment to you for overtime or for work 
in excess of 2,024 hours a year except when such additional service 
results from working as administratively required, in excess of 8 
hours a day. For work performed on Saturdays, Sundays, or holi- 
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days, compensatory time off is the only benefit provided by the 
statute—except that overtime compensation in lieu of compensatory 
time may be authorized administratively for services on Saturdays 
and Sundays in December, and on Christmas Day. 

The decision of December 23, 1953, B-117924, 33 Comp. Gen. 279, 
referred to by you, relates to overtime compensation for clerks as- 
signed to road duty and has no application to your situation. 

Upon review, it has been determined that the disallowance of your 
claim was proper, and the settlement is sustained. 


[B-122395] 


Quarters Allowance—Dependents—Temporary Occupancy 
of Public Quarters—Precluding Payment of Quarters Al- 
lowance 


The temporary occupancy of an overseas station guest house by an Air Force 
officer and his dependent during processing incident to the occupation of off-base 
housing at personal expense is not considered occupancy as for a “social visit” 
contemplated by Executive Order No. 10204, so as to entitle the officer to basic 
allowance for quarters with dependents for such period. 

Assistant Comptroller General Weitzel to Captain D. G. Simpson, 


Department of the Air Force, April 14, 1955: 


By letter dated December 9, 1954, the Deputy Director of Finance 
forwarded here your letter of October 11, 1954, submitting for ad- 
vance decision a military pay order (DD Form 114) dated October 5, 
1954, stated in favor of Major Milton W. Etters, covering basic allow- 
ance for quarters as for an officer with dependents for September 29, 
1953. 

In your letter and the officer’s letter of October 11, 1954, accompany- 
ing your submission, it is stated that in accordance with Army Forces 
Far East Circular No. 30, and Far East Air Force Regulation No. 
34-14, dated February 3, 1954, as amended—which require members 
“who are not authorized government housing (nonavailability) to 
obtain approved off base housing at personal expense before authority 
will be granted for dependents to travel to the Far East”—the officer 
obtained private rental housing at personal expense at Futsukaichi, 
Japan. It is stated further that the officer’s dependents traveled to 
his overseas duty station and that upon arrival they occupied quarters 
at the “Guest House,” Itazuke Air Force Kase. It is indicated that 
incident to such occupancy a charge of $0.50 per bed per night for 
operational purposes was paid and that the purpose of the dependents’ 
stay at the Guest House was “to visit base, cbtain identification cards, 
commissary cards and other processing normally required.” You 
refer to Office decisions B-115465, August 18, 1953, 33 Comp. Gen. 79, 
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and B-36986, September 21, 1943, and express the belief that the facts 
in those cases are similar to those of the instant case. Also, you state 
that there are several claims “identical to this case” now pending, but 
that the length of the stay in the Guest House varies from one to 
several days. The Deputy Director of Finance states that some doubt 
exists as to “whether a social visit of the kind here involved” is the 
type of social visit that is contemplated in Executive Order No. 10204, 
dated January 15, 1951. 

Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
states that, except as otherwise provided by law, no basic allowance 
for quarters shall accrue to members of the uniformed services “as- 
signed to Government quarters or housing facilities under the juris- 
diction of the uniformed services,” appropriate to their rank, grade, 
or rating and adequate for themselves and dependents, if with de- 
pendents. Executive Order No. 10204, dated January 15, 1951, issued 
pursuant to section 302 of the 1949 act, 63 Stat. 812, provides in 
pertinent part as follows: 

38. Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member 
without dependents * * * shall be deemed to have been assigned to such member 
as appropriate and adequate quarters, and no basic allowance for quarters shall 


accrue to such member under such circumstances unless the occupancy is because 
of a social visit of a temporary nature. [Italics supplied.] 


In the decision of September 21, 1943, B-36986, to which you refer, 
and which was further considered in decision dated February 8, 1944, 
it was stated that, in order to permit families of naval personnel to 
visit them while their vessels were undergoing overhaul, no objection 
would be raised to the continued payment of rental allowance or 
quarters allowance for dependents to personnel otherwise entitled to 
such allowance during the short periods that they and their depend- 
ents might occupy quonset huts under the conditions stated, that is, 
for the purpose of permitting brief visits between such personnel and 
their immediate families. In that case the visits by the dependents 
were of a temporary nature with the definite intention of returning 
home within a relatively short period. In decision of August 18, 
1953, B-115465, 33 Comp. Gen. 79, involving an Army officer who re- 
ceived basic allowance for quarters for a dependent wife due to non- 
availability of public quarters, and who as staff duty officer was 
required to be physically present on the post for one night, it was 
concluded that, during the two-day period during which the officer 
and his wife occupied public quarters in the hostess house, there was 
no assignment of quarters to the officer within the contemplation of 
section 302 (b) of the Career Compensation Act of 1949, 63 Stat. 813. 

While there is no showing as to the distance between the officer’s 
duty station at Itazuke Air Force Base and Futsukaichi, Japan, the 
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place where rented quarters were obtained, it would appear from the 
information furnished that the latter location is within close prox- 
imity to the officer’s duty station. From the officer’s statements it 
appears that he and his dependents used the Guest House solely for 
their convenience. Since the officer’s dependents traveled to his over- 
seas duty station—presumably at Government expense—it reasonably 
appears that there was no intention on the part of the dependents of 
returning within a relatively short period, but rather it appears that 
the dependents intended to stay with the officer indefinitely. 

Accordingly, on the basis of the present record, it is concluded that 
the temporary occupancy of the Guest House by the officer and his 
dependents on September 29, 1953, was not a “social visit” as contem- 
plated by Executive Order No. 10204, so as to entitle the officer to basic 
allowance for quarters with dependents. 

The enclosures forwarded with your letter are retained here. 


[B-122660] 


Post Office Department—Refund of Overcharges—Notifi- 
cation to Prospective Claimants 


The authority in 39 U. S. C. 300 for refunding postage overcharges does not 
preclude the Postmaster General from advising patrons of their entitlement to 
the payment of specified amounts which were fraudulently collected as excess 
postage and which have been remitted by former employees, and such action by 
the Postmaster General would not be in violation of 18 U. S. C. 283 which pro- 


hibits officers from aiding or assisting in the prosecution of claims against the 
United States. 


Comptroller General Campbell to the Postmaster General, April 
14, 1955: 


Reference is made to your letter of January 19, 1955, requesting a 
decision whether refund of overpayments of postage due on mail 
matter and payment of funds improperly withheld in the redemption 
of soiled and unused postal cards and Government stamped envelopes 
may be made under the provisions of 39 U. S. C. 300, in the absence of 
the receipt of a claim therefor from the individual post-office patrons. 

The circumstances involved are stated in your letter as follows: 


The sum of $2,942 was acquired in the following manner: two employees of the 
New York City post office fraudulently overcharged the Hotel Taft by the re-use of 
postage-due stamps. The success of the scheme was made possible when the 
employees of the Hotel Taft paid the amount requested by the postal employees 
without checking against the postage-due bill, Form 3582-A. The postal em- 
ployees estimated that by means of this scheme they obtained about $17 per week 
in excess postage-due funds, which excess was fraudulently converted to their 
own use. The employees who estimated that the total excess fraudulent over- 
charges amounted to $2,992 were indicted for violation of Title 18, U. S. C. Sec- 
tion 1711, admitted the charge and were sentenced to prison. At the time of his 
arrest, $50 was taken from one employee. Of this amount, Hotel Taft made 
claim for $15.89 and $34.11 was deposited as miscellaneous receipts. Thereafter 
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at the Department’s request the postal employees turned over an additional 
$2,942 for the purpose of enabling the Department to make full restitution to the 
Hotel Taft. The total loss which the Hotel Taft has been able to prove, how- 
ever, is only $15.89, and the Hotel has filed a formal claim for only that amount. 

The sum of $800 was obtained from a postal clerk in the Atlanta, Georgia, post 
office. The Post Office Department redeems from the public soiled and unused 
postal cards and embossed stamped envelopes. Stamped envelopes are redeem- 
able for the face value of the stamps. Postal cards are redeemable at 75% of 
their face value. It appears that whenever patrons turned in unused stamped 
envelopes and postal cards, the postal employee would pay them less than the 
amount due them. The employee admitted defrauding various patrons in the sum 
of about $800, and paid $800 to the Department for the purpose of making resti- 
tution. The employee was indicted, pleaded guilty and was placed on probation. 
Of this $800 on deposit, this Department has satisfactory proof that certain 
patrons were defrauded in specified amounts. The provable embezzlements 
amount to $785.01 leaving only $14.99 on deposit in which uncertainty exists. No 
formal claim has been filed by these patrons. 

You state it is the view of the Department that payment should 
be made to the Hotel Taft and to the Atlanta, Georgia, group even 
though no formal claim has been filed; also, that if payment is con- 
ditioned upon the filing of a claim by the patrons, information of 
the pertinent facts to enable such action properly may be communi- 
cated to them. Such a view is premised upon the reasons that “(1) 
the money was collected from the former employees for the express 
purpose of reimbursing the patron (thus, the United States would 
seem to be in the position of a Trustee), (2) the United States itself 
suffered no loss on account of the activities of its former employees 
and (3) 39 U.S. C. Section 300 provides that the Postmaster General 
may, upon evidence satisfactory to him that an overcharge has been 
made, authorize a refund.” 

The doubt as to the propriety of making payment to the post- 
office patrons is said to arise because the moneys in question seem 
to be public funds under the holding in the decision, 23 Comp. Gen. 
723, and, therefore, there is involved consideration of the provisions 
of 18 U. S. C. 283. That statute prohibits any officer or employee 
of the United States from aiding or assisting in the prosecution or 
support of any claim against the United States otherwise than in 
the proper discharge of his official duties. As to such code provision, 
you recognize that it is criminal in nature and that questions involving 
a determination of violations thereof are within the jurisdiction of 
the Department of Justice. 

The decision reported at 23 Comp. Gen. 723, referred to by you, 
announced the principle that “All amounts received for postage by a 
postal employee in his official capacity—regardless of the manner by 
which they are obtained—must be remitted or accounted for as postal 
revenues and, as such, constitute ‘public funds.’” Hence, there can 


be no doubt that the moneys in question—as between the Government 
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and the postal employees—are in substance those of the United States 
and are subject to such laws and regulations as may be applicable 
to public funds in general. See Postal Manual 1954, Chapter XXII, 
Article I. 

The authority for refunding “postage” is set forth in 39 U. S. C. 
300, quoted in your letter, as follows: 

Whenever it shall be shown to the satisfaction of the Postmaster General that 
any postage is paid on any mail matter for which service is not rendered, or is 
collected in excess of the lawful rate, he may, in his discretion, authorize the 
postmaster at the office where paid to refund the proper amount out of the postal 
receipts in the possession of the postmaster. 

By admission of the postal employees involved, the Hotel Taft 
was charged postage in excess of the lawful rate. In the Atlanta, 
Georgia, case the irregular redemption of postal cards and Govern- 
ment stamped envelopes reasonably may be regarded as analogous 
to the collection of excess postage. It is indicated that the em- 
bezzlements by the former postal employees did not result in a loss 
to the Government but to certain post-office patrons; also, that the 
employees remitted the involved amounts to your Department for the 
purpose of effecting reimbursement to the patrons defrauded. 

Accordingly, and without deciding whether a trust, express or 
implied, was imposed upon the funds involved, it is the view here, as 
suggested in your letter, that it would be inequitable for the United 
States to retain such funds, and that the proper exercise of the dis- 
cretionary authority vested in the Postmaster Genera] would seem to 
require disbursement of the funds to the individual patrons who have 
sustained the loss. See United Fruit Co. v. United States, 33 F. 2d 
664; United States v. National Surety Corporation, 23 F. Supp. 411. 

While the quoted statute and the postal regulations promulgated 
in pursuance thereof (Chapter XXII, Article 74) appear to require 
that a claim be made for refund of postage collected in excess of 
the lawful rate (11 Comp. Dec. 672), no provision therein expressly 
precludes the Postmaster General from notifying a patron of an erro- 
neous payment of postage and the furnishing of advice to file a claim 
therefor. Having regard for the circumstances attending the trans- 
actions under consideration and the fact that the patrons have no 
means of being aware thereof, you are advised that, so far as the 
General Accounting Office is concerned, no objection will be made to 
the notification of the patrons of their entitlement to the payment 
of a specified sum upon the filing of a claim therefor, since such 
action, under the terms of 39 U. S. C. 300, would be in discharge of 
proper official duties and not in apparent violation of the cited 
criminal statute. 
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[B-122988] 


Pay—Retired—Reserves—Service Credits Under Army 
and Air Force Vitalization and Retirement Equalization Act 


of 1948 


The phrase “on the basis of three hundred and sixty days per year” used in 
section 303 of the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948 has reference only to the conversion of service to terms of years for 
the purpose of computing the retired pay of members or former members of the 
reserve components of the Armed Forces and not to the maximum points credit- 
able in any one year. 

In computing Federal service credit at the rate of 50 points a year for reservists 
prior to July 1, 1949, under section 303 of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, there must be deducted from any year 
the total number of days of active service. 

In computing service credit at the rate of 15 points for membership in an active 
reserve component after June 30, 1949, under section 303 of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, there must be de- 
ducted the number of days of active Federal service in order to determine what 
portion of the 15 points may be credited in each year. 

In computing the Federal service credit for members of reserve components, 
under section 303 of the Army and Air Force Vitalization and Retirement Equali- 
zation Act of 1948, credit may be allowed subsequent to June 30, 1949, for points 
earned for each drill or period of equivalent instruction up to the maximum 
provided by law without affecting membership credit for days on which such 
drills or equivalent instruction occurs. 

In computing credit for membership for fractions of years in reserve compo- 
nents, under section 302 of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948, the year denominator should be based on 365 days in 
common years, and 366 days in leap years, and when membership credit is 
computed individually each year, a fractional credit of one-half or more shall 
be considered as one point. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
April 15, 1955: 


Letter of February 14, 1955, from the Assistant Secretary of Defense 
requests decision on the following questions set forth in Committee 
Action No. 112 of the Military Pay and Allowances Committee, De- 
partment of Defense. 

1. In the computation of retirement pay under the provisions of section 308 of 
the Act of 29 June 1948, 62 Stat. 1088, as amended, is 360 the maximum number 
of points including all points for active and inactive Federal service which may 
be credited to any individual in any one year, or does the phrase in section 303 
“on the basis of three hundred and sixty days per year” have reference only to 
the conversion of service to terms of years? 

The conclusion reached in decision to the Secretary of the Navy 
dated October 11, 1949, B-88372, 29 Comp. Gen. 175, that 360 days of 
active Federal service are considered to be a full year’s service for the 
purpose of computing retired pay under section 303 of the act of June 
29, 1948, 62 Stat. 1088, referred only to the conversion of service into 
terms of years, and not to the maximum number of points creditable 
in any one year. That conclusion was based on the portion of the 
legislative history of the act (contained in report No. 1543, Senate 
Committee on Armed Services, June 8, 1948) quoted at the top of page 
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177 of the decision. The statement was made in such report that all 
points earned in a year of satisfactory Federal service are converted 
into days and the result so obtained is divided by 360 days to arrive 
at the number of years creditable for retirement purposes. Since 
nothing was said as to the maximum number of points which may be 
credited to an individual in any one year and the figure 360 is used in 
that report and in the statute only in connection with the conversion of 
days of service into years creditable for computing retired pay, clearly 
the phrase in section 303 “on the basis of three hundred and sixty days 
per year” has reference only to the conversion of service into terms of 
years. Computation on that basis was accepted by the Court of Claims 
in the case of Price v. United States, 121 C. Cls. 664. See report to the 
Clerk of the Court dated December 11, 1951, B-96142. 


2. In the computation of retirement pay under the provisions of section 303 of 
the Act of 29 June 1948, as amended, supra, may an individual, if otherwise 
entitled, be credited with: 

a. 50 days for each year of Federal service as a member of an active reserve 
component prior to 1 July 1949, without any deduction therefrom for periods 
of active Federal service, provided the total days credited for any given year 
do not exceed 360 or 365 days, or 366 in leap years, depending on the answer to 
Question One? 

b. 15 days for each year of Federal service as a member of an active reserve 
component subsequent to 30 June 1949, without any deduction therefrom for 
periods of active Federal service, provided the total days credited for any 
given year do not exceed 360 or 365 days, or 366 in leap years, depending on 
the answer to Question One? 

ce. The number of days earned for each drill or period of equivalent instruc- 
tion up to the maximum provided under the law, subsequent to 30 June 1949, 
without any deduction therefrom for periods of active Federal service, provided 
the total days credited for any given year do not exceed 360 or 365 days, or 366 
in leap years, depending on the answer to Question One? 

a. The second proviso of section 303 of the 1948 act, as amended, 
10 U. S. C. 1036b, authorizes the crediting with 50 days for each year 
of Federal service “other than active Federal service.” Such provi- 
sion clearly indicates that double credit may not be allowed for the 
same period of service and that days of active duty may not be in- 
cluded in the total number of days of service as a member of an active 
reserve component prior to July 1, 1949, for the purpose of computing 
the number of years of service for which 50 days may be credited. See 
computation in the report to the Court of Claims in the Price case and 
compare 28 Comp. Gen. 321,325. 

b. The same conclusion appears required as to the 15 days’ credit 
for each year of service as a member of an active reserve component 
after June 30, 1949, since section 302 (b) (3) of the 1948 act, as 
amended—applicable here under section 303 (ii)—provides for credit 
on that basis for each year of Federal service “other than active Fed- 
eral service.” Hence, it is required that in each year of Federal service 
after June 30, 1949, there be deducted the number of days of active 


Federal service in order to determine what portion of the 15 days 
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may be credited in such year for service in an active reserve compo- 
nent. 

c. Since active duty and drills or periods of equivalent instruction 
are not performed on the same days, there is no possibility of double 
credit being given for such service. Hence credit may be allowed for 
days earned for each drill or period of equivalent instruction up to 
the maximum provided by law, subsequent to June 30, 1949, without 
any deduction for periods of active Federal service. 

3. If the answer to any part of Question Two is in the negative, is 360 or 365 
days, or 366 in the case of leap years, considered the number of days in a year 
for computing deductions as specified in said question? 

The answer to this question is indicated by the answer to question 1. 
In common years, 365 days are considered to be the number of days in 
a year for computing the deductions. In leap years 366 days are 
counted. To the extent that any prior action may have indicated any 
different method of computation, such practice will no longer be fol- 
lowed. In practical effect the difference, if any, is negligible. Hence 
the answer to question 3 will not be applied as requiring the recompu- 
tation of the membership credit in any case where such credit was 
prorated on the basis of a 360-day year. Where the membership credit 
is computed individually each year, a fractional credit of one-half or 
more should be considered as one point. 

4. If the answer to Questions 2b and c are both in the negative, may an 
individual, if otherwise entitled, be credited with the maximum days (60), 
authorized by the Act for membership in a reserve component plus participation 
in drills or periods of equivalent instruction, multiplied by a fraction represent- 
ing the relation that the number of days of active service bears to 360, 365 or 366, 
depending upon the answer to Question 3, or must the days credited for member- 
ship, and the days credited for drills and equivalent instruction be reduced 
separately by the fraction determined? 

The affirmative answer to question 2c makes a reply to question 4 
unnecessary. 


[B-77933] 


Transportation—Rates— Water 


Contention of water carrier that Government made special arrangements con- 
cerning rates for cargo transportation is not established by administrative 
report and, therefore, the company may not be paid at rates in excess of those 
stated in its published tariffs in the absence of evidence which establishes such 
special arrangements. 


Assistant Comptroller General Weitzel to Isbrandtsen Co., Ine., 
April 18, 1955: 


Reference is made to your request for a review of the audit action 
taken by the Transportation Division of the General Accounting 
Office with respect to payments made, by the administrative agencies 
involved, to your company for transportation services performed 
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for the Department of the Army and the Military Sea Transporta- 
tion Service in connection with various shipments of foodstuffs and 
related items from United States Atlantic ports to ports in Germany 
during the years 1948, 1949, 1950, and 1951. 

The record shows that the charges claimed and paid by the ad- 
ministrative office without prior audit generally were predicated upon 
contract rates published and maintained by the members of the South 
Atlantic Steamship Conference or the North Atlantic Continental 
Freight Conference, while the maximum allowable charges due for 
the services in question were stated in the audit here on the basis of 
the rates published by Isbrandtsen Company, Inc., in its own tariffs 
at the time of shipment. Your several letters indicate that there are 
two groups of items in dispute, one consisting of your company’s 
bills on which overpayments aggregating $21,027.83 were stated by 
the Transportation Division and the other group consisting of bills 
on which overpayments aggregating $11,492.75 were determined. The 
first group of bills comprised shipments described by the adminis- 
trative office as “Relief Goods,” while the other group comprised 
shipments described as “Military support cargo,” with the exception 
of Isbrandtsen Company’s bill “Inv. #S2-45,” covering two ship- 
ments of linseed oil in drums shipped by the Department of Agricul- 
ture, Production and Marketing Administration, as agents for the 
Economic Cooperation Administration, from New York to Hamburg 
via the S. S. Cape Race on February 11, 1950. This cargo was 
reported as being foreign aid cargo under the Mutual Security Ad- 
ministration program. With respect to these two consignments, you 
have apparently agreed with the audit action which determined over- 
payments of $448.48 and $1,006.76, on Isbrandtsen bills of lading 
numbered 6 and 7. Your letter of October 5, 1953, file FC-ASA, 
transmitted your company’s check No. 47396, dated October 3, 1953, 
in full payment of the stated overpayments. 

With respect to the first group of shipments, consisting of relief 
goods, the record shows that they were made by the United States 
Army during 1948 and 1949, from the Atlantic ports of New York, 
Philadelphia, Baltimore, North Charleston, and Jacksonville, to 
Bremen, Germany. The cargo so shipped consisted of cereal oats, 
potato flour, and wheat flour, in bags. A Government bill of lading 
was issued in each instance, and there is nothing in the record to indi- 
cate that these consignments were other than berth term shipments 
in common carrier service. No rates are named in these Government 
bills of lading and there are no notations thereon, or on the Army 
Ocean Manifests with the record, to show that any special arrange- 
ments were made prior to loading for the handling of this cargo at 
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terms differing from the published rates shown in tariffs issued by 
Isbrandtsen Company, Inc. 

Effective November 14, 1947, your North Atlantic Continental 
Freight Tariff No. 2, applicable from North Atlantic ports to Bremen, 
Germany, contained, in Rule 24, the following provision: 

RELIEF GOODS FROM GOVERNMENTAL AGENCIES, AND SHIPMENTS 
FROM CHARITABLE AND MISSIONARY ORGANIZATIONS: 

On such shipments, except on Livestock and where a special rate is provided 
in the tariff, a reduction of 10% off the tariff rate will be allowed. The reduction 
of 10% is also applicable on miscellaneous charges, such as Ad Valorem, Minimum 
Bill of Lading, Heavy Lift Charges, Extra Length Charges, ete. 

Your North Atlantic Continental Freight Tariff No. 3, cancelling 
tariff No. 2, contains a similar provision. Accordingly, the maximum 
allowable charges for the services rendered were computed on the 
basis of the tariff rates, less 10 percent, as authorized in those tariffs, 
resulting in overpayments aggregating $21,027.83 on these shipments. 

As understood here, you object to the use of the rates in the tariffs 
mentioned above, claiming that special arrangements were made by 
the Army on the basis of charter parties or contracts for the handling 
of these shipments, whereby it was agreed that payment would be 
based on rates published by the United States Lines Company and 
the Waterman Steamship Company, designated as “conference lines.” 
The named lines are said to have charged the Army “conference rates” 
named in the “conference tariff,” less 10 percent, under the terms of a 
“Modified Space Charter Party.” In support of your claim for the 
higher charges, you submitted a copy of a letter dated August 16, 
1946, from Colonel Wilbur S. Elliott, Chief, Water Transport Service, 
Office of the Chief of Transportation, War Department (now Depart- 
ment of the Army), addressed to the Commanding General, New York 
Port of Embarkation, 1st Avenue & 58th Streets, Brooklyn, New 
York. That letter describes certain arrangements made by the Office 
of the Chief of Transportation with the United States Lines Company 
and the Waterman Steamship Company with respect to several types 
of ocean cargo, such types being specified as General Cargo, Refriger- 
ated Cargo, Full Cargoes of Sack Goods, and Bulk Cargo. Your 
letter of October 7, 1953, file LA/MSC, refers particularly to para- 
graph 4 on page 2 of Colonel Elliott’s letter, dealing with general 
cargo, as tending to establish the existence of an agreement between 
the Army and your company for the transportation of shipments such 
as those involved in the present instance. Reference is made in that 
paragraph to arrangements made with those carriers for the movement 
of Army cargoes from North Atlantic ports to North Continent ports 
on a modified space charter party. The modified space charter party 
is stated as being open to participation by other American berth oper- 
ators who indicate willingness to agree on the terms and rates covered, 
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it being required that “all negotiations with operators other than 
those aforementioned should be referred to” the Office of the Chief 
of Transportation. Such language suggests that the matter of par- 
ticipation in the agreements made with the United States Lines Com- 
pany and the Waterman Steamship Company was to be handled in a 
somewhat similar formal manner, involving at least simple written 
evidence of participation. No written evidence is available of your 
participation. 

Paragraphs 4A and 4B, page 2 of the letter, pertain to quantities 
of general cargo in excess of shiploads or greater quantities, 10,000 
measurement tons being designated as the minimum measure of a 
shipload. It would appear that these provisions for the handling of 
general cargo in shiploads, which included payment on a measurement 
basis for the vessel space occupied, have no bearing on the charges for 
the shipments here involved, since none of the bills of lading in this 
case covered a quantity as great as a shipload of 10,000 measurement 
tons. 

Paragraph 6 of the letter mentioned pertains to “Full Cargoes of 
Sack Goods,” and paragraph 7 has reference to “Bulk-Cargoes” in 
full shiploads, neither of which is pertinent to the involved shipments. 
Paragraphs 8 through 11 of the letter of August 16, 1946, are not 
specifically concerned wit!: berth term shipments. It is noted that 
paragraph 5 of that letter. relative to less than “full ship loads,” 
authorizes the New York Port of Embarkation to continue booking 
commercially “with American flag vessels at the conference contract 
rate prevailing.” That authorization would seem to be limited to the 
use of those carriers which were parties to the conference tariff naming 
the “Conference contract rate prevailing.” Your company was not 
a member of the conference involved and would not be entitled to 
apply the conference rate in the absence of a specific agreement by 
the Army to that effect. Your attempt to establish the existence of 
such an agreement by reference to the above Army letter of August 16, 
1946, does not satisfy the need for a showing of an agreement by the 
Army to pay your company more than chargeable under your tariffs. 
As a matter of fact the Department of the Army reported, in April 
1954, that a thorough search of the files in the Office of the Chief of 
Transportation did not reveal any written contracts or agreements 
between the Government and Isbrandtsen Company for the carriage 
of relief cargo on its vessels on berth term shipments during the 
years 1947, 1948, and 1949, on terms differing from the published 
Isbrandtsen tariffs. The fact that no new tariffs were filed by your 
company within the thirty days after the movement of these consign- 
ments, as required by the United States Maritime Commission and 
successor agencies, tends to support the conclusion that the rates 
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specified in the Isbrandtsen Company tariffs are properly for use 
in determining the charges due for the services in question. 

It may be noted that only four of the thirteen shipments in question 
moved from the New York port area, two aboard the S. S. Ampac 
Los Angeles, Voyage 3, in January, 1949, and two aboard the S. S. 
George S. Long, Voyage 1, in December, 1948, as covered by your bills 
numbered S3-153, S3-154, S3-155, S3-156, and S3-157, and S3-35, 
353-36, S3-37, and S3-38, submitted in March 1949. The four Gov- 
ernment bills of lading covering the above shipments bear a notation 
reading “ALL RATES AS PER TARIFF ON FILE IN THIS 
OFFICE,” and in those iastances the related Army Ocean Manifests 
indicate that the commodity involved would be billed “AT BERTH 
RATES.” This notation as to tariff rates will be discussed in detail 
hereinafter, in connection with the shipments subject to the control of 
the Military Sea Transportation Service. The shipping records 
otherwise do not contain anything to negative the conclusion that 
these four shipments from New York, as well as the nine shipments 
from the other Atlantic ports, were berth term shipments in common 
carrier ocean trade, and, as such, subject to the rates established by 
your company and published in tariffs duly filed with the United 
States Maritime Commission (now Federal Maritime Board). And 
since it has been administratively reported that these shipments of 
foodstuffs were relief goods, there would seem to be no reason why 
the 10 percent reduction as provided in the pertinent Isbrandtsen 
Company tariffs should not be given effect in determining the maxi- 
mum allowable charges on these shipments. The audit action taken 
here was consistent with this view. 

With respect to the military support cargo covered by the bills for 
which overpayments aggregating $11,492.75 were stated and collected 
in the audit here, the Secretary of the Department of the Navy was 
requested to make an investigation and report in that connection, since 
those shipments, with the exception of the aforementioned linseed oil 
consignments, as to which there no longer appears to be any contro- 
versy, were arranged by the Military Sea Transportation Service, 
hereinafter designated MSTS. There was furnished with the Navy 
report to this Office a copy of a shipping contract which MSTS nego- 
tiated with Isbrandtsen Company, Inc. (MST-90, effective July 1, 
1950), together with similar shipping contracts negotiated with Wa- 
terman Steamship Company and with United States Lines Company. 
Contract MST-90 provides for payment at stated rates per cubic 
foot of vessel space occupied on general cargo, unboxed vehicles and 
other unusual sized cargo, unboxed guns, mail and parcel post pack- 
ages, etc., and contains a provision to the effect that the stated rates 
will not apply on excepted cargo, defined as bulk cargo, bagged cargo, 
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and commodities measuring 20 cubic feet or less per long ton, which 
are to be booked at “current applicable tariff rates.” As to cargo 
which is offered and carried subject to the negotiated space rates speci- 
fied in the shipping contracts, the Navy report explains that such 
cargoes are forwarded on shipping orders issued by MSTS. Charges 
claimed for such shipments are audited in the Navy as to the accuracy 
and propriety of the rates applied and proper charges due for the 
services rendered are paid to the carriers by MSTS. The excepted 
cargoes, as involved in this instance, are forwarded pursuant to MSTS 
bookings on Government bills of lading issued by the department or 
agency of the Government responsible for the movements. Carriers’ 
invoices for charges on such excepted cargoes are paid by MSTS prior 
to audit and settlement in the Transportation Division of the General 
Accounting Office. 

In your several letters of protest as to the audit action on these ship- 
ments, you have stressed the fact that each of these bills of lading, 
all of which were issued by the New York Port of Embarkation, De- 
partment of the Army, was noted “ALL RATES AS PER TARIFF 
ON FILE IN THIS OFFICE.” It appears to be your contention 
that this notation, coupled with the fact, if it be a fact, that no tariffs 
issued by Isbrandtsen Company were ever filed with the New York 
Port of Embarkation, is indicative of the existence of an agreement 
on the part of the Government to apply the conference contract rates 
on these shipments. The Navy Department report mentioned above 
contains a copy of a report of an investigation recently made with 
respect to the placing of the cited notation on Government bills of 
lading issued by the transportation officers at the New York Port of 
Embarkation. It is reported that the placing of such a notation on 
Government bills of lading covering berth term ocean shipments began 
when the New York Port of Embarkation first began issuing Govern- 
ment bills of lading for such shipments before World War II. At 
that time, quotations were secured at the time booking arrangements 
were consummated, but when such movements became more numerous, 
tariffs of some of the lines were secured and filed there. The actual 
booking arrangements as well as the loading of cargo were made 
under the supervision of the New York Port of Embarkation. The 
shorthand notation “ALL RATES” was made on a draft of the bill 
of lading prepared in the Terminal Operations Division where the 
tariffs and quotations were accumulated and filed, as a notice to the 
office preparing the serialized Government bill of lading that the full 
notation should appear on the bill of lading. The Navy investigative 
report states that apparently no control or check was made “as to 
whether the rates” mentioned on the bills of lading were “actually on 
file.” No particular tariffs or rates were intended to be identified, 
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and the practice developed so that eventually the bills of lading were 
all annotated in the same way, without regard to the fact of the availa- 
bility or absence of a particular tariff or quotation at the New York 
Port of Embarkation, it being presumed that any audit or certification 
of the correctness of the billed charges would be made by MSTS. The 
report states further that the notation appears to have no particular 
significance since all personnel agreed that the carrier would be paid 
in accordance with tts tariff in any event. 

With respect to your contention that the rates published in your 
company’s North Atlantic Continental Freight Tariff No. 3, duly filed 
with the United States Maritime Commission (now Federal Maritime 
Board), were never intended to represent a holding out of the avail- 
ability of common carrier service to the port of Bremerhaven, Ger- 
many, the destination of a number of the shipments involved in this 
controversy, and that the rates in question should not be applied on 
these shipments because they were loaded at the designated Army piers 
within the harbor of New York, instead of at the docks where the 
Isbrandtsen Company customarily places its vessels for loading berth 
term cargo in common carrier service, nothing has been found in the 
cited tariff to justify the conclusion which you urge to be warranted 
by these circumstances. 

The tariff, by its terms, offers common carrier berth term rates from 
the port of New York to the port of Bremerhaven, without reservation 
as to the docks or piers at which loading will be accomplished at New 
York. A shipper is entitled to rely on the plain terms of a tariff 
which is issued by a carrier and duly filed with the appropriate regula- 
tory authority. The words used in tariffs are to be given their ordi- 
nary and customary meaning, and the intentions of the tariff framers 
may not be invoked to negative the unambiguous terms of a published 
tariff. It is noted that a predecessor agency of the present Federal 
Maritime Board, in Docket No. 128, Section 19 Investigation, 1935, 
1 U.S. S. B. 470-503, issued an order providing that notice of all 
changes in the established tariff rates must be filed not later than 30 
days after the new rates are made effective. The General Accounting 
Office, in the performance of its duty relative to the settlement of 
claims by or against the Government under the provisions of 31 
U. S. C. 71, would not be justified in sanctioning the use of public 
funds for the payment of charges which have not been established as 
having been agreed upon, exceed the duly published and filed tariff 
rates, and have not been shown as being filed in accordance with the 
requirements of the regulatory agency here involved. 

The case of The Afghan-American Trading Company, Ine. v. 
Isbrandtsen Company, Inc., 3 F. M. B. 622, cited by you, in which the 
Federal Maritime Board denied reparation to a shipper who had been 
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charged a rate higher than that contemporaneously published by your 
company in a tariff on file with the Maritime Commission, concerns a 
situation in which the rate claimed by your company and paid by 
the shipper was a rate agreed upon in advance of the movement. The 
shipper did not allege that the excess charges over the published rate 
represented an overpayment but that the action of the Isbrandtsen 
Company in contracting for movement at a rate higher than that pub- 
lished was discriminatory and unlawful. The Board found that the 
mere action of the respondent in charging a rate higher than that pub- 
lished in the tariff, without more, in such a case, did not constitute 
grounds for an award of reparation, there having been no showing of 
undue prejudice or unjust discrimination. However, the Board 
pointed out that its failure to award reparation should not be deemed 
to relax the requirements of the rule announced in Docket No. 128, 
which the Board expects common carriers in foreign commerce to com- 
ply with faithfully. In the present matter the audit action is premised 
on the fact that the Isbrandtsen Company’s tariffs provide the only 
available measure of the allowable charges, which action is supported 
by reports from the administrative agencies concerned that there was 
no agreement by them to pay your company rates and charges higher 
than those named in its tariffs. It has been the unbroken rule of the 
accounting officers of the Government to accept as true, the facts re- 
ported administratively, in the absence of evidence otherwise available, 
clearly requiring a contrary conclusion. 2 Comp. Dec. 242; 3 Comp. 
Gen. 51; 16 zd. 1105, 1196; 20 id. 573, 578; and 31 id. 288. See, also, 
Ripley v. United States, 223 U. S. 695. 

On December 17, 1954, Mr. John J. O’Connor, attorney and Mr. 
A. S. Abdirken, Assistant Treasurer of Isbrandtsen Company, Inc., 
conferred with representatives of this Office as to this case. At that 
conference it was agreed that final disposition of the decision in this 
matter would be held in abeyance pending the submission by the com- 
pany of competent evidence of the existence of agreements said to 
have been made in advance of the movements for the payment to the 
Isbrandtsen Company of charges predicated upon the conference con- 
tract rates. By letter dated January 5, 1955, Mr. O’Connor submitted 
a sworn statement dated January 3, 1955, by Matthew S. Crinkley, 
executive vice-president of the company, which, in essence, restates 
the arguments and information discussed above. For the reasons 
stated here and in the enclosed copy of the reply to Mr. O’Connor, the 
papers and reports furnished by the carrier are not considered as con- 
stituting adequate proof of arrangements or agreements that Isbrandt- 
sen Company, Inc., was to be paid charges in excess of those resulting 
from the use of the common carrier rates published in its tariffs and 
regularly filed with the United States Maritime Commission. Fur- 
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thermore, as stated above, the administrative reports as to these ship- 
ments state that no records of any such agreements or arrangements 
have been found after extensive search and investigation, which in- 
cluded the interrogation of personnel who were employed in the New 
York Port of Embarkation at the time these shipments were made 
and who were charged with the duty of arranging for the forwarding 
of these goods. Accordingly, it must be concluded that the audit and 
collection actions against which your complaints are directed were 
proper. This conclusion makes it unnecessary to further consider the 
proposal contained in your letter of June 17, 1954, that the sums in 
dispute be refunded to you upon the posting of an indemnity bond, 
pending a decision by this Office as to the propriety of the audit and 
collection action with respect to these shipments. 


[B-118160] 


Mileage—Military, Naval, Ete., Personnel—Fare for Cross- 
ing English Channel 

In the absence of statutory authority for payment of fares and tolls in addition 
to payment of mileage for travel of members of the uniformed services, the fare 
paid for the transportation of an officer and his automobile across the English 
Channel may not be reimbursed in addition to the mileage allowance. 
Assistant Comptroller General Weitzel to Harold C. Welch, April 
18, 1955: 


Reference is made to your letter of September 15, 1953, requesting 
review of settlement dated July 16, 1953, which disallowed your claim 
for per diem and reimbursement of travel expenses incident to your 
travel from Newbury, England, to Orleans, France, under Special 
Orders No. 58 of Headquarters, 928th Engineer Aviation Group, 
APO 147, U.S. Air Force, dated March 14, 1952. 

Your claim was disallowed on the basis that your travel, performed 
during the period May 8 to 9, 1952, was not considered as travel in 
compliance with your orders so as to warrant payment since such 
orders directed that you report at Orleans not later than April 25, 
1952. You refer to authority for emergency leave as explanation for 
your late reporting under the orders, and in that connection there 
has been received from the Office of The Adjutant General, Military 
Personnel Records Center, St. Louis, Missouri, copy of a Department 
of the Air Force Message dated April 9, 1952, stating that you were 
granted 30 days’ emergency leave commencing April 10, 1952. In such 
circumstances your travel from Newbury to Orleans on May 8 and 9, 
1952, will be considered as having been performed in compliance with 
the orders of March 14, 1952. 
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It is noted that your claim includes an item of $28 stated to be the 
fare paid for ferry service from Dover, England, to Calais, France, 
presumably claimed under the provisions of paragraph 4400-12 of the 
Joint Travel Regulations. It consistently has been held that under 
statutes authorizing reimbursement for official travel on a mileage 
basis such mileage allowance constitutes a commutation of all trans- 
portation expenses, including ferry fares, and bridge, road, and tunnel 
tolls. Therefore, in the absence of express statutory provision, as in 
the case of civilian employees of the Government performing official 
travel, for the payment of such fares and tolls in addition to mileage, 
the item of $28 paid by you for transportation of yourself and your 
automobile across the English Channel may not be reimbursed to you 
as a ferry fare as purportedly authorized by paragraph 44-12, Joint 
Travel Regulations. Furthermore, insofar as the English Channel is 
concerned, it may be held that, since the vessels plying the channel 
properly may not be considered ferries, the charge for crossing the 
channel may not be treated as a ferry fare in any event. Hence, to 
the extent that such charge represents the cost of transporting your 
automobile it is a commercial water freight charge for transporting 
a privately owned automobile and, as such, is not reimbursable from 
public funds. 

In the absence of evidence establishing the cost to you for your 
personal passage across the English Channel your claim may be 
allowed only in the amount found due you as per diem and mileage. 
A settlement computed on such basis will issue in due course. 


[B-119519] 
Tolls—Highway—Military, Naval, Etc., Personnel 


Reimbursement for turnpike tolls paid by an Army officer who was authorized 
to travel by privately-owned automobile may not be made in addition to payment 
of mileage authorized by section 303 (a) of the Career Compensation Act of 
1949 “in lieu of cost of transportation.” 
Assistant Comptroller General Weitzel to Colonel Carl J. Melnick, 
Department of the Army, April 18, 1955: 


There has been considered your letter of March 2, 1954, requesting 
decision whether Major Christopher H. Wollenberg properly may be 
paid an amount representing tolls paid by him for travel on the New 
Jersey Turnpike under orders dated October 28, 1953, in addition to 
the mileage he previously has received incident to that travel. 

Major Wollenberg was directed to proceed under the said orders 
from his station at Fort Monmouth, New Jersey, to Rochelle Park, 
New Jersey, thence to Clifton, New Jersey, thence to New York, New 
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York, on temporary duty for approximately one day, and upon com- 
pletion to return to Fort Monmouth. Travel by privately owned 
automobile was authorized as being more advantageous to the Govern- 
ment, and the orders contained the further provision “Turnpike tolls 
authorized.” The voucher presented is stated in the amount of $1.90 
for “turnpike tolls on New Jersey turnpike.” Paragraph 4203b of 
the Joint Travel Regulations provides for tiie payment of a monetary 
allowance of 7 cents per mile in lieu of transportation to military 
personnel for travel performed by privately owned conveyance under 
orders authorizing such mode of travel as more advantageous to the 
Government. It is presumed that the officer has been paid a mileage 
allowance for the travel in question under that authority. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, provides for a monetary allowance not in excess of 7 cents per 
mile “in lieu of cost of transportation.” There is no provision in 
that act otherwise qualifying or limiting the purpose of that allow- 
ance. Road and bridge tolls are considered as transportation expenses 
which are reimbursable to persons traveling on an actual expense 
basis. It is the established rule, however, that mileage allowances 
authorized by statute in lieu of transportation costs or expenses, unless 
otherwise qualified, are intended as a commutation for all transporta- 
tion expenses, including such items as road and bridge tolls, ferry 
fares and the like, and, consequently, that actual expenses for any such 
items are not properly payable in addition to the mileage allowance. 
11 Comp. Gen. 175; 15 id. 819 ; 22 td. 572. In that connection, compare 
the provisions of section 4 of the Travel Expense Act of 1949, 63 
Stat. 166, authorizing the payment to civilian employees of a mileage 
allowance in lieu of actual expenses of transportation with the further 
express provision that “In addition to the mileage allowances pro- 
vided for in this section, there may be allowed reimbursement for 
the actual cost of ferry fares, and bridge, road, and tunnel tolls.” 
Had a like authority been contemplated in the cited provisions of 
the Career Compensation Act of 1949, similar provision undoubtedly 
would have been made in that Act. In the absence of such a provision, 
reimbursement for toll expenses incurred are not considered as proper 
in addition to payment to the traveler of the mileage authorized “in 
lieu of cost of transportation.” 

Accordingly, you are not authorized to make payment on the pre- 
sented voucher which will be retained in this Office. 
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[B-121716] 


Pay and Allowances—Reservists—Medical Treatment for 
Disability Resulting From Active Duty Training 


An Army Reserve officer who received medical treatment at home for a disease 
contracted during a short period of active duty training which terminated dur- 
ing hospitalization, and who was subsequently rehospitalized for the same 
disease, is not entitled to pay and allowances for the period of home treatment 
under the Act of June 15, 1936, which precludes consideration of periods of 
“home treatment” as periods of hospitalization for continuation of pay after 
termination of active duty training, or under the Act of June 20, 1949, which 
provides benefits in cases where active duty is in excess of 30 days and where 
the disability results from injury. 

Assistant Comptroller General Weitzel to Lieutenant Colonel 


James M. Gwin, April 18, 1955: 


Reference is made to your letter of August 3, 1954, with enclosures, 
requesting review of settlement dated July 27, 1954, which disallowed 
your claim for pay and allowances for the period from September 8, 
1952, to October 22, 1952, incident to your active duty training as lieu- 
tenant colonel, United States Army Reserve. The claim was disal- 
lowed for the stated reason that the Department of the Army, Office of 
The Adjutant General, reported that you performed no active duty 
or active duty training subsequent to September 8, 1952. You indi- 
cated that such report is inconsistent with the facts since you were 
“admitted to Walter Reed Hospital 23 October 1952, and treated for 
the same disease” for which you were hespitalized at Fort George G. 
Meade, Maryland, from August 3, 1952, to September 8, 1952, and re- 
ceived pay and allowances for the period from October 23, 1952, to 
February 19, 1953, under the provisions of AR 35-1705. 

It appears from the record that by Letter Order No. U-31-4, dated 
June 23, 1952, Headquarters, District of Columbia Military District, 
Fort Myer, Arlington 8, Virginia, the members of the 354th Military 
Government Headquarters, Type B, were ordered to annual unit train- 
ing at Fort George G. Meade, Maryland, for the period August 3 to 
17,1952. By Letter Order No. 0-46-1 of the same Headquarters, dated 
July 9, 1952, you were ordered, as a member of the 354th Military 
Government Area Headquarters, to a short tour of active duty train- 
ing, effective July 31, 1952, and directed to proceed on that date from 
your home to Fort George G. Meade, Maryland, reporting to the com- 
manding officer at that place not later than July 31, 1952, for duty 
as advance detail for the 354th Military Government Area Headquar- 
ters, and to remain there and join your unit for summer camp training, 
effective August 3, 1952, in compliance with Letter Order No. U-31-4. 
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By Letter Order No. 0-45-1, dated July 9, 1952, Headquarters, Dis- 
trict of Columbia Military District, Fort Myer, Arlington 8, Virginia, 
you were ordered for a short tour of active duty training, effective 
August 18, 1952, and directed to remain at Fort George G. Meade, 
Maryland, upon departure of your unit from summer camp training, 
reporting to the commanding officer at that place for duty as rear 
detail for the 354th Military Government Area Headquarters. Un- 
less sooner relieved, you were to return to your home and revert to an 
inactive status on August 18, 1952. On August 3, 1952, you were 
hospitalized at the U. S. Army Hospital, Fort George G. Meade, 
Maryland, for “infarction of myocardium, anterolateral, acute, due 
to coronary arteriosclerosis” and, the authorities at that hospital hav- 
ing concluded that you had obtained maximum hospital benefits, you 
were directed on September 8, 1952, to proceed to your home in accord- 
ance with your orders of July 9,1952. Ina certificate dated February 
15, 1953, Major J. T. Matthews, MSC, Chief, Military Personnel 
Branch, Walter Reed Army Medical Center, certified “that Lt. Col. 
James M. Gwin, O-282 982, Organized Reserve Corps, at present a 
patient at Walter Reed Army Hospital was found by proper authority 
to have contracted disease in line of duty on 3 August 1952 while on 
military service for 30 days or less.” 

The act of June 15, 1936, 49 Stat. 1507, 10 U. S. C. 455a (see para- 
graph 10a (1) and (2), Army Regulations No. 35-1705, dated June 4, 
1951), insofar as pertinent in your case, provides that members of the 
Officers’ Reserve Corps (now Army Reserve) who contract disease in 
line of duty while on active duty under proper orders in time of peace 
shall, under such regulations as the President may prescribe, be en- 
titled, at Government expense, to such hospitalization, rehospitaliza- 
tion, medical and surgical care, in hospital and at their homes, as is 
necessary for the appropriate treatment of such disease, until the 
disability resulting from such disease cannot be materially improved 
by further hospitalization or treatment, and, during the period of such 
hospitalization or rehospitalization, but not for more than an aggre- 
gate of six months after the termination of the prescribed tour of 
active duty or training in any case, to the pay and allowances they 
were entitled to receive at the time the disease was contracted. Sec- 
tion 2 of the act of June 20, 1949, 63 Stat. 202, 10 U. S. C. 456 (see 
paragraph 10a (3), Army Regulations No. 35-1705, dated June 4, 
1951), provides: 


That all officers, warrant officers. and enlisted men of the Army of the United 
States, or the Air Force of the United States, other than the officers and enlisted 
men of the Regular Army, or the Regular Air Force, who— 

(1) if called or ordered into the active military service by the Federal Gov- 
ernment for extended military service in excess of thirty days suffer disability or 
death in line of duty from disease while so employed ; or 
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(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-duty training for any period 
of time, suffer disability or death in line of duty from injury while so employed, 


shall be deemed to have been in the active military service during such period 
and shall be in all respects entitled to receive the same pensions, compensation, 
death gratuity, retirement pay, hospital benefits, and pay and allowances as are 
now or may hereafter be provided by law or regulation for officers and enlisted 
men of corresponding grades and length of service of the Regular Army or the 
Regular Air Force. 

Under the provisions of the cited act of June 15, 1936, and the regu- 
lations issued pursuant to that act, you were entitled to pay and allow- 
ances during the period you were hospitalized beyond the termination 
date of your active duty for training (August 18, 1952), and during 
the period you were rehospitalized on account of the disease contracted 
while you were on such duty. However, for a number of years the 
rule has been that, except in cases involving contagious or infectious 
diseases, “home treatment” may not be considered “hospitalization” or 
“rehospitalization” within the language or intent of the act of June 
15, 1936, for the purpose of continuation of pay after termination of 
active duty or active duty for training. Decision dated June 3, 1938, 
A-93330, and decision dated March 20, 1939, B-2116. Also, since you 
were ordered to duty for a short tour of active duty for training, 
rather than to active duty in excess of 30 days, and the disability for 
which you were hospitalized resulted from disease rather than from 
injury, you are not entitled to the benefits authorized by the 1949 act, 
quoted above. Accordingly, the disallowance of your claim is sus- 
tained. 


[B-122518] 


Contracts—Awards—After Rejection of Bids 


A low bid for generator sets which was rejected along with the other bids be- 
cause the procurement requisition was inadvertently canceled may be accepted 
35 days later when the requisition is reinstated without contravening the statutes 
requiring advertisement. 


Comptroller General Campbell to the Secretary of the Army, April 
18, 1955: 


Reference is made to letter of March 22, 1955, with enclosures, from 
Mr. Frank H. Higgins, Assistant Secretary (Logistics and R & D), 
requesting a decision as to whether invitation for bids No. DA-ENG- 
11-184-55-F-107, dated November 1, 1954, which was previously 
canceled, may be reinstated and award made on the basis of the bid of 
Atlantic Equipment Company, Inc., submitted in response to the 
invitation. 

The record indicates that, pursuant to Air Force requisition No. 
MIPR-04-606-4-19F-2048, the Chicago Procurement Office, Corps of 
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Engineers, issued invitation for bids No. DA-ENG-11-184-55-F-107 
for furnishing 60 diese] driven portable 100-KW generator sets. In 
response to the invitation, 19 bids were received. Upon opening the 
bids on November 30, 1954, it was found that Atlantic Equipment 
Company, Inc., submitted the lowest bid. 

During the period involved in making a survey to determine whether 
Atlantic Equipment Company, Inc., was qualified to furnish perform- 
ance under its low bid, the Atlantic Manufacturing Company filed a 
protest here against consideration of the low bid on the basis that 
Atlantic Equipment Company, Inc., does not have facilities necessary 
to furnish the generator sets. In response to our request for a report, 
your Department advised by letter of February 24, 1955, that, on 
January 27, 1955, prior to development and assembly of information 
required by the Procurement Contract Review Board for determining 
the qualifications of Atlantic Equipment Company, Inc., the Air Force 
advised the Office, Chief of Engineers, that it was cancelling the pro- 
curement request for the generator sets. It was reported that, as a 
result, the inquiry into the low bidder’s qualifications was not neces- 
sary and, therefore, was not completed. The record indicates that 
all bidders were notified by teletype on January 27 and 28, 1955, that 
the bids were rejected for the reason that the requisition for the 
generator sets had been canceled. 

It is stated in the letter of March 22 that the Air Force now requires 
not only the 60 generator sets covered by the requisition which it with- 
drew but, also, an additional 303 identical sets, and that, pursuant to 
such requirement, Air Force requisition No. MIPR 40-604-5-ENG- 
246 for 363 generator sets was received in the Chicago Procurement 
Office on February 23, 1955. On March 2, 1955, the Air Force advised 
the Chicago Procurement Office that requisition No. MIPR 04-606- 
4-19F-2048 had been withdrawn through inadvertence and that, unless 
the Corps of Engineers determined that Atlantic Equipment Com- 
pany, Inc., was not qualified to furnish performance, the Air Force 
was prepared to reinstate the requisition and recommend that award 
be made on that company’s bid submitted in response to canceled invi- 
tation for bids No. DA-ENG-11-184-55-F-107. 

Following the receipt of such information, a further investigation 
was made concerning the company’s qualifications and, for the reasons 
stated in a memorandum dated March 18, 1955, from the Office, Chief 
of Engineers, to the Assistant Secretary, it was recommended that the 
company be considered to be a qualified and responsible bidder. There 
can be no question that the United States may properly readvertise 
for bids or that the successful bidder properly may now refuse to 
accept a contract on the basis of its bid. Assuming, however, that the 
Atlantic Equipment Company is found to be a qualified bidder and is 
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now willing to accept a contract on the basis of its bid and that, in 
your estimation, it would be in the interest of the United States to 
award the contract to that company, question arises as to whether 
such award would be contrary to the statutes requiring advertisement 
for bids. 

In the case of Ross v. Stackhouse, 16 N. E. 501, involving a similar 
situation, it was held that where a city council, after properly advertis- 
ing the letting of a contract for a street improvement, and receiving 
bids therefor, voted to reject all bids but subsequently reconsidered its 
action and accepted one of the bids without ordering a new advertise- 
ment, the resulting contract was valid. See also City of Sand Springs, 
et al. v. Hohl, et al., 216 P. 1388 and 19 Comp. Gen. 356. Also, it has 
been stated that to have a set of bids discarded after they are opened 
and each bidder has learned his competitor’s price is a serious matter, 
and it should not be permitted except for cogent reasons. J/assman 
Construction Co. v. United States, 102 C. Cls. 699. Likewise, it would 
be an equally serious matter to refuse to give further reconsideration 
to the previous bids submitted unless there exist compelling reasons 
for not doing so. 

In the cited cases the periods which elapsed between the dates on 
which the bids were opened and the dates on which the invitations 
for bids were reinstated after having been cancelled were not as long 
as the period here involved. However, as will be noted from the 
facts related above, on January 27, 1955, the date on which the 
requisition was cancelled, the Department of the Army had under 
consideration the matter of the qualifications of the low bidder, the 
determination of which question was being held in abeyance pending 
the receipt of additional information. It is understood that, at that 
time, the Department of the Air Force had received from its depots 
requisitions for 363 generator sets; hence, the reason for its determi- 
nation that the cancellation of the requisition was inadvertent. Ap- 
proximately 4 weeks later, on February 25, the Air Force processed 
a requisition for this quantity to the Chicago Procurement Office of 
the Department of the Army. On March 3, the Air Force filed its re- 
quest that the initial invitation for bids be reinstated. Accordingly, 
it is seen that a period of only about 35 days transpired from the 
time the invitation for bids was cancelled and the date on which the 
Air Force requested that it be reinstated. Moreover, if the original 
invitation for bids had not been cancelled, the Corps of Engineers 
would have delayed making the award for a portion, at least, 
of this period in determining the qualifications of the low bidder. 
Therefore, on the basis of the foregoing facts, you are advised that 
this Office would not question an otherwise proper award to the low 
bidder on the basis of the original invitation for bids. 
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There is enclosed a copy of our letter of today to the Atlantic 
Manufacturing Company concerning its protest against the considera- 
tion of the bid submitted by Atlantic Equipment Company, Inc. 


[B-122604] 





Transportation—Dependents—Employees Appointed or 
Assigned to Duty Overseas—Death of Employee While on 
Leave in the United States 


Under the leave travel provisions of section 7 of the Administrative Expenses 
Act of 1946, round-trip travel and return to the Panama Canal Zone are au- 
thorized at Government expense for the dependents of a Canal Zone Government 
employee who died while on leave in the United States ; following the dependents’ 
return to the Canal Zone they are entitled to subsequent repatriation at Govern- 
ment expense under the act of July 8, 1940, and Executive Order No. 8557, which 
authorize payment of expenses of return transportation of dependents and house- 
hold effects of employees who die during period of assignment outside the United 
States. 


Assistant Comptroller General Weitzel to the Governor, Canal Zone 
Government, April 18, 1955: 


Your letter of January 11, 1955, requests our decision regarding 

the allowability of certain travel expenses of the wife and other 
dependents of an employee who died while on leave in the United 
States. Specifically, you request answers to the following two 
questions— 
* * * (1) if an employee and his dependents are in the United States under 
transportation orders issued under the leave travel provisions of section 7 of 
the [Administrative Expenses] Act [of 1946], as amended by Public Law 737, 
are such dependents, subsequent to the employee’s death while on leave, entitled 
to complete the round-trip travel and return to the Isthmus at Government 
expense and, (2) following their return to the Isthmus, whether under leave 
travel orders or otherwise, are the widow and other dependents entitled to 
repatriation at Government expense under the provisions of sections 8 and 9 
of Executive Order 8557 issued pursuant to the Act of July 8, 1940 (54 Stat. 
743) ? 

Concerning the first question, you say that to deny the right of 
the dependents to the return expenses would impose an unanticipated 
and inequitable economic burden upon the dependents since it can 
reasonably be assumed that the widow would be compelled to return 
to the overseas post. You point out that in most instances employees 
of the Canal Zone Government and the Panama Canal Company 
enter into service with the Canal agencies upon a long-term career 
basis. Thus, the problems of settling affairs and arranging for the 
shipment or disposition of household effects are often complex and 
burdensome and cannot generally be handled suitably other than 
by a member of the deceased employee’s immediate family. As to the 
second question, you suggest it would be appropriate to allow the 
repatriation expenses where the widow was residing at and returns 
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overseas within a reasonable time after the employee’s death to termi- 
nate her obligations and arrange for the shipment or disposition of 
household effects. 

Section 7 of the Administrative Expenses Act of 1946, as amended 
by the act of August 31, 1954, 68 Stat. 1008, in pertinent part, provides: 
* * * That expenses of round trip travel of employee and transportation of 
immediate family but excluding household effects, from their posts of duty out- 
side the continental United States to the places of actual residence at time of 
appointment or transfer to such overseas posts of duty, shall be allowed in the 
case of persons who have satisfactorily completed an agreed period of service 
overseas and are returning to their actual place of residence for the purpose of 
taking leave prior to serving another tour of duty at the same or some other 
overseas post, under a new written agreement entered into before departing 
from the overseas post: * * * 

The issuance of round-trip travel orders to the employee for himself 
and his immediate family, under authority of the act of August 31, 
upon completion of the prescribed period of service and the execution 
by him of a new written agreement before leaving the Canal Zone, 
created an entitlement to the authorized travel. The right of the 
immediate family under those orders was not automatically nullified 
by the death of the employee subsequent to commencement of but 
prior to completion of the travel. Accordingly, in the absence of 
appropriate administrative action terminating the authorization for 
return travel, the immediate family may be allowed otherwise proper 
costs of their return to the Canal Zone under that act. Your first 
question is answered in the affirmative. 

Section 1 (b) of the act of July 8, 1940, 54 Stat. 743, 744, authorizes 
the head of the department, independent establishment, agency, or 
federally owned or controlled corporation concerned, under regula- 
tions to be prescribed by the President, to pay: 

(b) In case of the death of the officer or employee while performing official 
duties in a Territory or possession of the United States or in a foreign country 
or in transit thereto or therefrom, the transportation expenses of his dependents, 
including expenses incurred in packing, crating, drayage, and transportation 


of household effects and other personal property to his former home or such 
other place as the head of the department shall determine. 


Section 2 of the act provides: 


The benefits of section 1 of this Act shall not be denied in any case on the 
ground that the deceased was temporarily absent from duty when death occurred. 


Sections 8, 9, and 14 of Executive Order No. 8557, issued pursuant to 
the act, provide: 


Section 8. When an employee dies during a period of assignment to a post 
outside the continental limits of the United States or while in transit to or from 
such post, the head of the department concerned shall pay the costs of transporta- 
tion of the dependents of the decedent and of the household effects and other 
personal property of the decedent and his dependents to his former home or to 
such other place in the United States not more distant than the former home as 
the head of the department may designate. 

Section 9. Transportation of Dependents. The costs of transportation of de- 
pendents allowable under section 8 of these regulations shall include the actual 
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costs of transporting such of the dependents of the decedent as are outside the 
continental limits of the United States to the designated destination, provided 
that the costs shall not exceed the costs of transportation by the most direct route 
from the official station of the deceased employee to said destination, and pro- 
vided that travel is undertaken during the period of one year from the date of 
death of the decedent. Such transportation shall be subject to the provisions of 
the Standardized Government Travel Regulations and such regulations as the 
heads of the respective departments may prescribe thereunder governing the 
payment of transportation expenses generally. 
7” * = * = * o 

Section 14. Death During Period of Absence from Duty. When an employee 
dies while temporarily absent from duty during a period of travel on official 
business or during the period of his assignment to a post outside the continental 
limits of the United States, the provisions of these regulations shall apply, except 
that the amount allowed for the transportation of the remains to the place of 
interment shall not exceed the amount which would have been allowable had 
death occurred at the point from which the decedent departed on such temporary 
absence. 


In the case presented the dependents of the deceased employee were 
not physically outside the United States at the time of the employee’s 
death. However, as pointed out above, the dependents could, under the 
circumstances, return to the post of duty outside the continental United 
States in accordance with the official orders which had been issued 
prior to the employee’s death. Since the dependents would then be 
properly located outside the continental limits of the United States, 
the 1940 act and Executive Order No. 8557 are considered as providing 
authority for their subsequent repatriation. Accordingly, your 
second question is also answered in the affirmative. 


[B-123411] 





Traveling Expenses — Transportation — Employees Ap- 
pointed or Assigned to Duty Overseas—Return to the United 
States for Leave 


An employee whose actual residence at time of employment in Honolulu was 
in the United States, and who is willing to sign an employment agreement to 
serve another tour of duty in the Pacific area, may be allowed direct round-trip 
travel and transportation expenses for himself and immediate family for purpose 
of taking leave in the United States, pursuant to the home leave act of August 
31, 1954, if actual residence in the United States is established. 

An overseas employee who, incident to returning to the United States for home 
leave purposes, deviates from direct route to leave one son at a location enroute 
may be allowed transportation expenses of son from the official station to such 
location and return provided the cost of such transportation is not more than 
the cost would be had the son accompanied the employee to the United States; 
however, any additional costs incurred by the employee and other members of 
the family by reason of such deviation are personal obligations. 

An overseas employee whose dependent mother remained in the United States 
and did not proceed to his overseas station within the two-year eligibility period 
for dependent travel in Executive Order No. 9805 may not be allowed trans- 
portation for the mother to return with the employee to his overseas station 
following period of home leave. 


Comptroller General Campbell to the Secretary of Commerce, April 
20, 1955: 


In your letter of March 24, 1955, you request a decision whether 
two employees (husband and wife) of the Weather Bureau who were 
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appointed in Honolulu, Hawaii, and Midway in 1947 and 1951, re- 
spectively, and have served continuously in the Pacific Area, may be 
allowed travel and transportation expenses to East St. Louis, Illinois, 
for leave purposes under section 7 of the Administrative Expenses 
Act of 1946, as amended by the act of August 31, 1954, 68 Stat. 1008. 
You also request a decision whether the husband’s dependent mother, 
who presently resides in East St. Louis, Illinois, may be authorized 
to return with her son to his permanent duty station at Government 
expense. 

It appears from your letter that the husband married a resident of 
Kona, Hawaii, while serving with the United States Army Air Force 
in Hawaii, and returned to the United States where he was honorably 
discharged at Fort Lawton, Washington. Prior to his military service 
he resided in East St. Louis, Illinois, where his mother now lives. 
He returned to Honolulu at his own expense and was appointed to a 
position with the Weather Bureau Airport Station in Honolulu. Your 
letter indicates that the husband claims that his residence is still in 
the United States. Both of the employees have indicated their will- 
ingness to sign employment agreements to serve another tour of duty 
in the Pacific Area and would like to begin travel for leave purposes 
in April 1955. They wish to travel with their two children from their 
present duty station, Truk, to Honolulu, to Kona, Hawaii, leave one 
child with the parents of the wife, and continue from Kona to East 
St. Louis, Illinois. They will take leave at East St. Louis and return 
with the husband’s dependent mother to Truk via Kona to pick up 
the child. 

Prior to the enactment of the act of August 31, 1954, we held in 
30 Comp. Gen. 231 that under section 7 of the Administrative Expenses 
Act of 1946, 60 Stat. 806, as amended by the act of September 23, 
1950, 64 Stat. 985, an employee who was locally hired at an overseas 
station and who claimed residence in the continental United States 
was entitled as a matter of right to allowance of return travel and 
transportation upon his separation from the service after a specified 
period of overseas duty if he established as a fact that his actual resi- 
dence at time of appointment was in the continental United States. 
So far as material here, the act of August 31, 1954, permits the Govern- 
ment to pay the round-trip travel and transportation expenses of an 
employee incident to his return to his place of actual residence for 
leave purposes after a specified period of service overseas, thereby 
making it unnecessary for him to be separated from the service before 
he becomes entitled to return travel and transportation expenses. 
Accordingly, notwithstanding he was hired locally, the husband is 
entitled to reimbursement of otherwise proper direct round-trip travel 
and transportation expenses of himself and his immediate family, 
including his wife, from Truk to East St. Louis, provided his place 
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of residence is, in fact, East St. Louis as claimed. Morever, payment 
of otherwise correct transportation expenses of the one son between 
Truk and Kona would be proper since the cost of such travel pre- 
sumably will be less than the cost his transportation would be between 
Truk and East St. Louis. Any additional costs incurred by the em- 
ployee and the other members of his immediate family by reason of 
indirect travel to East St. Louis via Kona are a personal obligation. 

Concerning the question whether the dependent mother of the hus- 
band may be allowed to return with her son to Truk, you say that the 
mother is no longer eligible for travel on the basis of the employee's 
transfer to Truk since the two-year period of eligibility provided for 
in Executive Order No. 9805 has expired. He requests authority for 
her travel to Truk under the act of August 31. That act authorizes 
round-trip transportation of the immediate family of an employee 
between his overseas duty station and place of actual residence inci- 
dent to his right to return to the residence for purposes of leave. 
Since the dependent mother did not proceed overseas within the pre- 
scribed time limit and is residing at the employee’s place of residence 
in the United States, she is not eligible under the August 31 act for 
transportation to Truk at Government expense. 


[B-122066] 


Gratuities—Six Months’ Death—Disqualification of Desig- 
nated Beneficiary 


A foster parent of the mother of a deceased serviceman who was designated as 
“grandmother” to receive six months’ death gratuity, and who stood in loco 
parentis to the deceased, does not qualify as a “dependent relative” for 
beneficiary designation purposes under the act of June 4, 1920. 


Comptroller General Campbell to Captain James M. Weidner, 
United States Marine Corps, April 22, 1955: 


By first endorsement dated November 8, 1954, the Commandant 
of the Marine Corps forwarded your letter of November 4, 1954, 
submitting for advance decision a voucher stated in favor of Carrie 
G. Foster, as designated beneficiary of the late Private First Class 
Edward M. O’Connor, 1286651, for $832.80 as a death gratuity of 
six months’ pay under the act of June 4, 1920, 41 Stat. 824, as amended, 
34 U.S. C. 943. 

The act of June 4, 1920, as amended, provides, in pertinent part, as 
follows (quoting from 34 U.S. C. 948) : 

Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the Regular Navy or Regular Marine Corps, or on 
the retired list when on active duty, the Paymaster General of the Navy shall 


cause to be paid to the widow, and if there be no widow, to the child or children, 
and if there be no widow or child, to any other dependent relative of such 
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officer, enlisted man, or nurse previously designated by him or her, an amount 
equal to six months’ pay at the rate received by such officer, enlisted man, or 
nurse at the date of his or her death. * * * Provided, That if there be no widow, 
child, or previously designated dependent relative, the Secretary of the Navy 
shall cause the amount herein provided to be paid to any grandchild, parent, 
brother or sister, or grandparent shown to have been actually dependent upon 
such officer, enlisted man, or nurse prior to his or her death, and the determi- 
nation of such fact by the Secretary of the Navy shall be final and conclusive 
upon the accounting officers of the Government * * *. [Italics supplied.] 

Such statute and similar statutory provisions applicable to the 
other branches of the Armed Forces are considered as intended pri- 
marily to provide benefits in the nature of life insurance for the 
support of dependents of deceased service personnel and the term 
“dependent relative” has been construed by this Office in the broad 
sense of the law of insurance as including, in addition to relatives 
who are actually dependent, those persons who by reason of their 
relationship to the deceased have an insurable interest in him, though 
not actually dependent. 22 Comp. Gen. 85; 23 Comp. Gen. 216; 24 
Comp. Gen. 320; 30 Comp. Gen. 277. However, as pointed out in 22 
Comp. Gen. 85, it is only in the case of mothers, fathers, brothers 
and sisters, that we may regard a showing of relationship alone as 
sufficient to establish an insurable interest. 

The records show that the decedent was killed in action in Korea on 
July 19, 1953; that his death was not the result of his own misconduct; 
that he is survived by his parents, Mr. and Mrs. John E. O’Conner, 
Route No. 5, Spartanburg, South Carolina, and several brothers, none 
of whom appears to have been “actually dependent” upon him; and 
that he had designated Mrs. Carrie G. Foster of the same address, 
who had stood in loco parentis to him from the time he was four years 
of age, as the beneficiary of the six months’ death gratuity payment, 
indicating that she was his grandmother. 

It appears that Mrs. Foster was a distant relative by marriage and 
that her claim as “grandmother” is predicated upon a written in- 
strument executed December 23, 1919, in Spartanburg County, South 
Carolina, entitled a “Deed-to-Child,” under which she and her husband 
had taken over the care and custody of Thelma Foster, who became 
the decedent’s mother. By the terms of that agreement, Thelma’s 
father committed Thelma’s care, custody, maintenance, education, 
and support during minority, to Carrie Foster and her late husband, 
and purported to convey to them his rights, privileges and benefits as 
a, parent. They, in turn, apparently agreed to accept responsibility 
for such care, custody, maintenance, education, and support and to 
make the “child” equal with their own children, if any, in the distribu- 
tion of their estates. That instrument, however, did not effect the 
legal adoption of Thelma, the decedent’s mother, by Carrie Foster 
and her husband (Hatchell et al. v Norton et al., 170 S. C. 272, 170S. E. 
341; Smith v. Atlantic Coast Line R. Co., 212 8S. C. 332, 47 S. E. 2d 
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725) and the only relationship created by the agreement would seem 
to be that of foster parents and foster child. Since Thelma was not 
Carrie’s legal child, it is clear that Thelma’s son (the decedent) was 
not Carrie’s legal grandchild. Consequently, she has no legal claim 
to the six months’ death gratuity on the ground that she is the grand- 
mother of the decedent. Moreover, since a grandparent ordinarily 
may not be regarded as having an insurable interest in his grandchild 
by virtue of relationship alone (22 Comp. Gen. 85), Mrs. Foster, as 
indicated below, would not appear to qualify as a “dependent relative” 
of the decedent for beneficiary designation purposes of the act of 
June 4, 1920, as amended, even if his mother had been legally adopted 
by her and under pertinent State law might be regarded as his legal 
grandmother. Compare decision of May 29, 1953, B-113147. 

It appears, further, that Mrs. Carrie G. Foster is a distant cousin 
by marriage of the decedent, her late husband having been a second 
cousin of the maternal grandfather of the decedent. Even if she 
were a first cousin, however, her relationship alone would not establish 
an insurable interest in the decedent for purposes of the six months’ 
death gratuity payment. See 22 Comp. Gen. 85, and 29 Am. Jur., 
Insurance, 363. Also, the records suggest that she is financially in- 
dependent and that the decedent was dependent upon her and was 
materially supported by her. Accordingly, it is concluded that Mrs. 
Foster has no legal claim to the death gratuity on the basis of her 
relationship by affinity to the decedent. 

Payment on the voucher, which is retained in this Office, is not 
authorized. 

[B-123481] 


Leaves of Absence—Lump-Sum Payments—Entitlement of 
Doctors, Dentists and Nurses in Department of Medicine 
and Surgery 


Doctors, dentists, and nurses in the Department of Medicine and Surgery of the 
Veterans Administration who are separated from the service, other than by 
death, are limited to the lump-sum leave payments authorized by the lump-sum 
leave act of December 21, 1944, as amended by section 4 (a) of the act of July 2, 
1953; and any lump-sum payments due those whose services are terminated by 
death are restricted to the amounts authorized by section 501 of the act of 
September 1, 1954, which amended the act of August 3, 1950, relating to settle- 
ment of accounts of deceased employees. 


Cemptroller General Campbell to the Administrator, Veterans Ad- 
ministration, April 22, 1955: 


Your letter of March 31, 1955, requests our decision upon the ques- 
tion whether doctors, dentists, and nurses in the Department of 
Medicine and Surgery of the Veterans Administration may be paid a 
lump-sum payment upon death or separation for all annual leave to 
their credit at that time, which leave credits, your letter states, may 
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total as much as 120 days under present leave regulations prescribed 
pursuant to section 7 (b) of the act of January 3, 1946, 59 Stat. 677. 
Those categorized employees of the Department of Medicine and 
Surgery are specifically excepted from the Annual and Sick Leave Act 
of 1951, by section 202 (b) (1) (G) of that act, 65 Stat. 679. 

The Lump-sum Leave Act of December 21, 1944, 58 Stat. 845, as 
amended by section 4 (a) of the act of July 2, 1953, Public Law 102, 
67 Stat. 137, provides in pertinent part: 

That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service * * * 
he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such officer or em- 
ployee would have received had he remained in the service until the expiration 
of the period of such annual or vacation leave, except that after August 31, 1953, 
no such lump-sum payment shall exceed compensation for any period of such 
leave in excess of thirty days or the number of days carried over to his credit 
at the beginning of the leave year in which entitlement to payment occurs, which- 
ever is the greater. * * * 

As the Lump-sum Leave Act is not a part of the Annual and Sick 
Leave Act of 1951 approved October 30, 1951, 65 Stat. 679, the ex- 
ception from the provisions of the 1951 leave act of doctors, dentists, 
and nurses in the Department of Medicine and Surgery does not affect 
the application of the Lump-sum Leave Act to such categorized 
employees of that Department. Cf. B-104563, August 3, 1951. Ac- 
cordingly, such employees upon separation, other than by death, will 
be limited to the lump-sum leave payments in accordance with the 
amended Lump-sum Leave Act quoted above. 

As to those categorized employees separated by death, the act of 
August 3, 1950, applicable to all “deceased civilian officers and em- 
ployees of the Federal Government,” as amended by the act of July 2, 
1953, and by section 501 of the act of September 1, 1954, 68 Stat. 1115, 
provides— 

(6) payment for all accumulated and current accrued annual or vacation 
leave equal to the compensation the decedent would have received had he re- 
mained in the service until the expiration of the period of such annual or vaca- 
tion leave; except thatssuch lump-sum payment shall not include compensation 
for any period of accumulated leave in excess of thirty days, plus current accrued 
leave, or in excess of the number of days of accumulated leave to which he is 
entitled on the date of separation (excluding accumulated leave earned in the 
1954 leave year and thereafter), plus current accrued leave, whichever is the 
greater. 

As the portion of the act just quoted is not a part of the 1951 leave 
statute, and since the words “deceased civilian officers and employees 
of the Federal Government” as used in the act of August 3, 1950, 64 
Stat. 395, unquestionably include doctors, dentists, and nurses of the 
Department of Medicine and Surgery, any lump-sum leave payments 
upon termination of service by death are restricted to the amounts 
permitted under the above-quoted amendment of September 1, 1954, 
relating to the settlement of the accounts of certain deceased civilian 
officers and employees of the Government. 
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[B-122796} 
Traveling Expenses—Home Leave—Plaee to Which Entitled 


An employee whose legal residence was overseas at the time of his transfer 
between overseas agencies has an overseas place of “actual residence at time 
of appointment or transfer” within the meaning of section 7 of the Adminis- 
trative Expenses Act of 1946, and, therefore, the employee is not entitled to 
expenses of round-trip travel for himself and family to the United States for 
purposes of leave prior to serving another tour of duty, even though the 
employee was a legal resident of the United States at the time of his original 
overseas assignment. 

Comptroller General Campbell to the Administrator, Veterans Ad- 


ministration, April 25, 1955: 


Your letter of February 1, 1955, requests a decision as to whether, 
under the facts and circumstances hereinafter set forth, Mr. Ernest 
FE. Lincoln, an employee of the Veterans Administration, would be 
entitled to reimbursement for the expenses of travel and transportation 
of himself and his immediate family from Juneau, Alaska, to Seattle, 
Washington, and return, for the purpose of taking leave. 

Mr. Lincoln was employed by the Works Progress Administration 
in 1935 at Longview, Washington, and continued in the employment 
of that agency until July 1942, when his employment was terminated 
by reason of the activities being discontinued. He was then em- 
ployed in private industry until March 1943, at which time he was 
employed at Seattle, Washington, with the War Manpower Commis- 
sion. His legal residence at that time was shown as Seattle. Later 
Mr. Lincoln transferred to Juneau, Alaska, with the War Manpower 
Commission. In March 1944, he became Assistant Manpower Direc- 
tor for the Department of Labor at Juneau. He continued in the 
employment of the Department of Labor until May 5, 1946, when he 
resigned to accept employment with the Veterans Administration. 
On the following day, May 6, 1946, he accepted employment with the 
Veterans Administration at Anchorage, Alaska, and has continued 
in the employment of that agency in Alaska uptil the present time. 
Mr. Lincoln states that his present domicile is Juneau and that his 
employment in Alaska by the Federal Government has been continuous 
from the date he reached his first post of duty in Alaska. 

While the record does not indicate the date on which Mr. Lincoln 
changed his domicile from Seattle to Alaska it is stated in your 
letter that the Form 57 submitted by him to the Veterans Adminis- 
tration in 1946 shows that he was born in Kansas and that his legal 
or voting residence is in Alaska. Before departing from Alaska on 
October 11, 1954, for a vacation trip to the State of Washington, 
Mr. Lincoln signed an employment agreement to remain in the service 
of the Veterans Administration at Juneau for at least 24 months 
following his return from vacation leave. 
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Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
as amended by the act of August 31, 1954, Public Law 737, 68 Stat. 
1008, provides in part as follows: 

* * * That expenses of round trip travel of employee and transportation of 
immediate family * * * from their posts of duty outside the continental United 
States to the places of actual residence at time of appointment or transfer to 
such overseas posts of duty, shall be allowed in the case of persons who have 
satisfactorily completed an agreed period of service overseas and are returning 
to their actual place of residence for the purpose of taking leave * * *. 

This statutory provision permits the return of an employee and his 
immediate family at Government expense to their place of actual 
residence for the purpose of taking leave prior to serving another 
tour of duty. The term “actual residence” is not defined in the statute 
and is for determination from the facts of each case. 29 Comp. Gen. 
526. Under the facts presented in this instance, as outlined above, it is 
our view that, at the time of appointment or transfer to the Veterans 
Administration, the employee’s actual place of residence was Alaska 
within the meaning of the term “actual residence” as used in the stat- 
ute. Consequently, there is no authority to reimburse him for travel- 
ing expenses of himself and transportation of his immediate family 
for a visit to Seattle, Washington. 

Your question is answered in the negative. 


CB-1229323 


Quarters Allowance—Dependents—Adopted Children; 
General Accounting Office—Advance Decisions 


A Naval officer who, in accordance with a separation agreement, contributes $100 
a month for care, maintenance, and education of an adopted minor child who 
has no other income and resides with her mother, is entitled to increased basic 
allowance for quarters as for officer with dependent within the meaning of sec- 
tion 102 (g) of the Career Compensation Act of 1949. 

Although there is no statutory requirement that an advance decision of the 
Comptroller General be obtained on each claim of a member of the uniformed 
services for increased basic quarters allowance on account of adopted children 
or stepchildren, section 304 of the Budget and Accounting Act, 1921, authorizes 
disbursing officers or heads of departments or establishments to apply for ad- 
vance decisions; and, therefore, where there is doubt as to the validity of such 
claims, disbursing officers should submit them for advance decisions. 


Comptroller General Campbell to the Secretary of the Navy, April 
25, 1955: 


On February 9, 1955, the Assistant Secretary of the Navy (Per- 
sonnel and Reserve Forces), forwarded a request dated January 14, 
1955, from the Officer in Charge, U. S. Navy Officers Accounts Office, 
Washington 25, D. C., for an advance decision whether Lieutenant 
John W. Casey, 355518, USN, may be credited with an increased basic 
allowance for quarters as for an officer with an adopted child on and 
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after April 1, 1954. The Assistant Secretary also requested a decision 
whether all claims of officers for an increased basic allowance for 
quarters on account of adopted children or stepchildren are required 
to be submitted for advance decision. 

Among the papers submitted in support of Lieutenant Casey’s claim 
is a photostat of a “Decree of Adoption,” dated October 29, 1953, 
issued by the Circuit Court for Charles County, State of Maryland, 
in the matter of the adoption of a female minor child (name changed 
by the decree to Dona Maria Casey) by Sylvia Maria Casey and John 
W. Casey, her husband. There was also submitted a photostat of a 
“Property Settlement Agreement” executed by John W. Casey and 
Sylvia Maria Casey on April 1, 1954. 

The property settlement agreement recites that the parties have 
been, and are, living separate and apart. It provides that Sylvia 
Maria Casey shall have permanent custody of the child, Dona Maria 
Casey, and that John W. Casey shall pay to his wife the sum of $100 
a month until she remarries, and then $40 a month, for the maintenance 
and support of the child. Also it provides that John W. Casey shall 
pay for any unusual medical and hospital expenses of the child, and 
that the rights, interests, and title transferred by the terms of the 
agreement to Sylvia Maria Casey shall be in lieu of dower, alimony, 
counsel fees or court costs, that may be incurred in any proceeding by 
either of the parties to terminate their marriage. 

The officer’s dependency certificate and a statement executed by his 
wife relate that the child was born on January 26, 1952, and resides 
with her adoptive mother. They also relate that the officer contributes 
$100 a month for the care, maintenance, support, and education of the 
child, and that the child has no other income. 

On the evidence submitted, Lieutenant Casey will be considered to 
have a dependent (unmarried minor adopted child) within the mean- 
ing of section 102 (g) of the Career Compensation Act of 1949, 63 
Stat. 804, and payment to him of an increased basic allowance for 
quarters as for an officer with a dependent is authorized beginning 
April 1, 1954, for such time as there is no material change in the de- 
pendency status of the child. See 23 Comp. Gen. 404; 29 id. 435. 

The officer’s dependency certificate (DD Form 137) is returned, the 
other papers being retained. A copy of this decision should be in- 
cluded in the disbursing officer’s account where credit for payment 
under the decision is first claimed. 

There is no statutory requirement that an advance decision be 
obtained on each claim of a member of the uniformed services for an 
increased basic allowance for quarters on account of adopted children 
or stepchildren. However, as you know, section 304 of the Budget and 
Accounting Act, 1921, 31 U. S. C. 74, authorizes a disbursing officer 
or the head of a department or establishment to apply to the Comp- 
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troller General for a decision in advance upon the legality of any 
proposed expenditure. The law requires the Comptroller General to 
render such decision and was designed to afford those responsible for 
the expenditure of public funds an opportunity to ascertain in advance 
whether a proposed disbursement will meet with objection in the audit 
of the accounts. There would appear to be no reason why claims of 
the type here involved should not be submitted to the Comptroller 
General for advance decision in cases where the disbursing officers 
concerned have doubt respecting their validity. See, generally, 26 
Comp. Gen. 797; 30 id. 282; and General Accounting Office, General 
Regulations No. 50-Revised, October 24, 1949, 29 Comp. Gen. 539. 


[B-115272] 


Subsistence—Per Diems—Military, Naval, Etc., Person- 
nel—Temporary Duty—Daily Return to Home Outside 
Limits of Headquarters 


An officer who commutes daily from his home, which is outside the limits 
of his permanent duty station, to a temporary duty station 29 miles away, and 
whose tour of duty is nine hours a day, may be considered to be absent from his 
designated post of duty in excess of ten hours a day and, therefore, is entitled 
to the temporary duty per diem allowance provided in paragraph 4205-2 of the 
Joint Travel Regulations prescribed under section 303 of the Career Compensa- 
tion Act of 1949. 

Assistant Comptroller General Weitzel to Louis M. Tedone, April 


27, 1955: 


Reference is made to your letters of April 28 and June 28, 1953, 
requesting review of settlen.ent dated April 23, 1953, which disallowed 
your claim for per diem for the period March 17 to May 17, 1952, 
incident to temporary duty performed by you as first lieutenant, Medi- 
cal Corps, pursuant to Letter Orders No. 3-50, Headquarters, 7th 
Armored Division, Camp Roberts, California, dated March 17, 1952, 
and Letter Orders Nos. 3-111 and 4-98, same headquarters, dated 
March 31 and April 21, 1952, respectively. 

It appears that your permanent station was Camp Roberts, Cali- 
fornia. Letter Orders No. 3-50 directed you to proceed on or about 
March 18, 1952, to Camp San Luis Obispo on temporary duty for 
approximately 14 days and upon completion of the temporary duty 
to return to proper station. Such orders stated, “No per diem at Cp 
San Luis Obispo.” By letter Orders Nos, 3-111 and 4-98, your tem- 
porary duty was extended for periods of 16 and 30 days, respectively. 
Your claim was disallowed because of the restriction in your orders 
against payment of per diem. 

Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
provides, in pertinent part. that: 
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(a) Under regulations prescribed by the Secretaries concerned, members of 
the uniformed services shall be entitled to receive travel and transportation 
allowances for travel performed or to be performed under competent orders (1) 
upon a change of permanent station, or otherwise, or when away from their 
designated posts of duty regardless of the length of time away from such desig- 
nated posts of duty * * *. The respective Secretaries concerned may prescribe 
(1) the conditions under which travel and transportation allowances shall be 
authorized * * * and (2) the allowances for types of travel not to exceed 
amounts herein authorized. The travel and transportation allowances which 
shall be authorized for each type of travel shall be limited to one of the follow- 
ing: * * * a per diem in lieu of subsistence not to exceed $9 per day * * *. 


Headquarters, Southwestern Signal Corps Training Center and 
Camp San Luis Obispo, reports that you were not furnished quarters 
at either Camp Roberts or Camp San Luis Obispo and that you occu- 
pied civilian quarters with your family in Atascadero, California, 
approximately 25 miles north of Camp San Luis Obispo. It is re- 
ported also that you had been commuting daily from Atascadero to 
Camp Roberts, a distance of approximately 29 miles; that you com- 
muted daily Monday through Saturday, from Atascadero to your 
temporary duty station; and that your normal duty hours at your 
temporary duty station were from 8 a. m. to 5 p. m., Monday through 
Friday, and 8 a. m. to 12 noon on Saturday. 

While the quoted provisions of the statute provide generally for 
the payment of a per diem to members of the Armed Forces for travel 
and temporary duty away from their designated posts of duty, para- 
graph 4205-4 of the Joint Travel Regulations, prescribed by the 
Secretaries concerned under authority of the statute, prohibits the 
payment of per diem incident to a round trip performed entirely 
within a ten-hour period of the same calendar day. And paragraph 
4205-2 of the regulations provides that in computing the temporary 
duty per diem allowance for a continuous travel status of more than 
ten hours, the calendar day (midnight to midnight) will be the unit 
and for fractional parts of a day on the days of departure from and 
arrival at the permanent duty station in connection with such con- 
tinuous travel and temporary duty, one-fourth of the $9 per diem 
rate will be allowed for each period of six hours or fraction of six 
hours, with no deductions for quarters or subsistence. When, as in 
your case, the facts otherwise bring a member of the Armed Forces 
performing temporary duty away from his permanent station within 
those provisions of the regulations, this Office may not conclude that 
such provisions are not for application because the quarters occupied 
by him incident to his permanent station and from which he com- 
mutes daily to his temporary duty station may be outside the limits 
of the permanent station as defined in paragraph 1150 of the Joint 
Travel Regulations. 

In that connection it may be noted that paragraph 8000-4 of the 
Joint Travel Regulations effective April 1, 1951, in defining “duty 
stations,” expressly includes “2. the place to which a member is actu- 
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ally assigned for duty, including a place from which he commutes 
daily to his assigned station.” [Italics supplied.] While that provi- 
sion is in a chapter relating to the transportation of household goods, 
no reason is perceived why that same concept of the duty station 
should not apply likewise in determining the rights of members to a 
per diem when “away from their designated posts of duty,” within 
the meaning of the statute, particularly since the basic purpose of the 
per diem allowance is to compensate members for their increased liv- 
ing expenses when required by competent orders to subsist themselves 
away from their usual places of abode. Compare 31 Comp. Gen. 266. 
See, also, 21 Comp. Gen. 697. 

The record does not disclose the time at which you departed daily 
from your home for your temporary duty station nor the time of your 
return. However, since your duty at Camp San Luis Obispo Monday 
through Friday covered nine hours and as the round-trip distance 
from your home to your temporary duty station was approximately 
50 miles, it reasonably may be assumed that your daily period of 
absence was between 10 and 12 hours so as to entitle you to one-half 
of the $9 per diem allowance for such days. As to Saturday, your 
four-hour period of duty at Camp San Luis Obispo does not permit 
any assumption that your round-trip time exceeded ten hours and you 
did not report for duty at all on Sunday. Accordingly, no per diem is 
payable for those days. 

A settlement for the amount of per diem found due you on the basis 
of the foregoing will issue in your favor in due course. 


[B-123491] 


Advertising — Necessity or Nonnecessity — Leasing of Ve- 
hicles 


The hire of vehicles under an agreement negotiated without competitive bidding 
on the basis that the lessor was the only source of supply, when there are at 
least three other concerns which lease vehicles on a nationwide scale, is con- 
trary to the advertising requirements of section 3709, Revised Statutes, and 
such agreement is therefore void. 

Comptroller General Campbell to the Secretary of the Interior, 
April 27, 1955: 


Our attention has been directed to an “Agreement by and between 
D. L. Peterson and the United States Department of the Interior, 
Bureau of Indian Affairs, for the leasing of vehicles,’ Contract No. 
14-20-650-186, entered into by the Acting Commissioner, Bureau of 
Indian Affairs, on September 10, 1954. 

The agreement was negotiated without competitive bidding on the 
basis that the lessor was the “only source of supply” and, therefore, 
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came within exception (3) of section 3709, Revised Statutes, as 
amended, 41 U. S. C. 5. Since it is admitted that there are at least 
three other concerns which lease vehicles on a nationwide scale, it 
seems evident that the instant lessor cannot be considered as the only 
source of supply. 

In response to an informal request for any further justification 
for noncompliance with the advertising requirements of section 3709, 
Revised Statutes, the Assistant Commissioner, Bureau of Indian 
Affairs, by letter of April 18, 1955, contends that advertising in this 
case would serve no useful purpose. Reference is made to a few 
decisions of the accounting officers and opinions of the Attorney 
Genera] wherein it was concluded that advertising would serve no 
useful purpose. In those cases, it was clear beyond any reasonable 
doubt that advertising would be a fruitless effort. Furthermore, in 
most of those cases, there actually had been formal advertising with 
no results. In the present case there was no administrative determi- 
nation of the conditions under which the Government desired to lease 
the vehicles and a solicitation of bids on that basis. 

The courts and accounting officers of the Government have fre- 
quently and consistently held that section 3709, Revised Statutes, was 
designed to give all persons equal right to compete for Government 
business, to secure to the Government the benefits which flow from 
competition, to prevent unjust favoritism by representatives of the 
Government in making purchases for public account, and to prevent 
collusion and fraud in procuring supplies or letting contracts. 

Competition is admittedly available in the hiring of vehicles. Con- 
sequently, the purposes of the advertising statute can be accomplished. 
Price alone is not determinative of whether there should or should 
not be advertising and, even if it were established that lower prices 
were obtainable by the procedure now in effect, that would not, in 
itself, justify a disregard of the legislative mandate that “all pur- 
chases and contracts for supplies and services,” subject to certain 
enumerated exceptions, “be made after advertising.” 

Since this lease was negotiated without competitive bidding con- 
trary to the provisions of section 3709, Revised Statutes, we have no 
alternative but to consider it void. Accordingly, all services or trans- 
actions under the lease should be terminated immediately. 


[B-123421} 


Star Route Contracts—Mileage Incorrectly Stated—Price 
Adjustment 


A star route contractor who carried mail for the full term of a one-year contract 
which correctly identified the points between which mail was to be carried, but 
incorrectly stated the distance involved, may not be paid an increase based on 
the actual distance. ‘ 
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A renewal contract awarded to a star route contractor at his request, when both 
the contractor and the Government were aware that the original contract had 
incorrectly stated the distance between the points to be served, may not be 
reformed to provide a price increase based on the correct distance. 
Comptroller General Campbell to the Postmaster General, April 
28, 1955: 


Reference is made to your letter of March 25, 1955, requesting a 
decision as to whether your Department may legally make a pro rata 
udjustment in pay to compensate Laramee’s Transit, Inc., on account 
of a mileage differential for the period July 1, 1952, to March 28, 1954, 
inclusive. 

The advertisement in this case stated the distance between two of 
the points to be served, Gloucester and Boston, to be 33.30 miles. 
It appears that the correct distance should have been shown as 37.30 
miles. The form of “Advertisement For Mail Service” which was 
used contained a provision that the Post Office Department would 
not assume any responsibility for errors in the statement of the mile- 
age if the points to be supplied were correctly stated. 

An invitation to bid was mailed to certain prospective bidders. 
This invitation contained the same incorrect statement of mileage but 
did not include the disclaimer of responsibility for a mistake in mile- 
age. In response to the invitation, Laramee’s Transit, Inc., sub- 
mitted a bid dated April 18, 1952, as a result of which, it being the 
low bidder, a contract was executed dated May 6, 1952. This contract 
covered the period July 1, 1952, through June 30, 1953. The contract 
was renewed for an additional term of four years by letter of renewal 
dated June 26, 1953. It was stated in the renewal letter that the con- 
tract was being renewed “at the rate prevailing on June 30, 1953.” 
Effective March 29, 1954, substantial changes were made in the route 
and the compensation under the contract adjusted according to the 
provisions of the act of June 19, 1948, 62 Stat. 477. 

Shortly after the award the contractor requested a pro rata adjust- 
ment to compensate it for the difference between the correct distance 
of 37.30 and the mileage of 33.30 shown in the invitation. The request 
was denied, chiefly on the basis of the disclaimer in the advertisement. 
The contractor contends that it never saw the advertisement and that 
it had relied completely on the statement of mileage in the invitation. 

The contractor’s bid was made on Form 5468, “Star Route Proposal, 
Bond, and Oath,” which contained the following provision: 

This proposal is made * * * with full knowledge of the distance over the 
route, the weight of the mail to be carried, and all other particulars in reference 
to the route and service * * *. 

Thus, even though the contractor had not seen the advertisement, 
it would be responsible for acquainting itself with the distance over 
the route. There is no question that the points to be served were 
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correctly stated in the invitation and the alleged error was the mistake 
in mileage. Regarding such mistakes, the Code of Federal Regula- 
tions, 39 C. F. R. 97.24, provides as follows: 


No ertra pay because of mistakes. No extra pay shall be allowed a contractor 

for mail service on account of alleged mistakes or misapprehension as to the 
amount of service required, nor shall additional pay be allowed should it be 
shown that the actual distance is greater than that stated in the advertisement, 
if the points to be supplied are correctly stated. 
Since the quoted provision of the Postal Regulations is published in 
the Federal Register (13 F. R. 9040), it appears that under section 7 
of the Federal Register Act, 49 Stat. 502, 44 U. S. C. 307, the con- 
tractor was on notice that no extra pay could be claimed because of 
this mistake. See Coat Corporation of America v. United States, 105 
F. Supp. 832. 

In addition, the formal contract document was executed on Form 
5411, “Contract For Mail Service,” which contains no provision for 
adjustment for a mistake in mileage such as here alleged. It is well 
established that a formal contract document is presumed to properly 
reflect the intent of the parties thereto. The court, in the case of 
Penn Bridge Co. v. United States, 59 C. Cls. 892, 896, said— 

Contractual rights once fixed in a proper contract executed by authority are 
inviolate. They must be forfeited by one party or the other, construction is 
permissible if the terms are ambiguous, but in the absence of ambiguity or 
forfeiture of rights by conduct, such contract cannot but be enforced as written. 
On the basis of the foregoing, the contractor is not entitled to an ad- 
justment for the period July 1, 1952, to June 30, 1953, inclusive. 

The renewal letter of June 26, 1953, renewing the contract beginning 
July 1, 1953, was accepted by the contractor with full knowledge of 
the existing error in mileage. The renewal contract was executed 
after receipt from the contractor of a Form 5504, “Star Route Renewal 
Proposal” containing a provision that the proposal was made “at the 
rate of compensation prevailing on June 30, 1953” and “with full 
knowledge of the distance over the route.” This renewal contract was 
awarded to the contractor, pursuant to its request, and at the time it 
signed the renewal contract it was aware of the mistake in mileage. 
The Government was also aware of the contractor’s claim that it had 
made a mistake in its bid. There was not, then, at the time of signing 
the renewal contract, any lack of knowledge, either mutual or uni- 
lateral, which caused the parties to make the contract which they did 
make, when in fact they intended to make a different contract. They 
made the contract intended by both parties. Consequently, there is no 
proper basis for reforming the contract for the period from July 1, 
1953, to March 28, 1954. 
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[B-122507] 


Pay—Retired—Annuities for Dependents—Uniformed 
Services Contingency Option Act, 1953 


Under the Uniformed Services Contingency Option Act of 1953, an election 
made under option 3 to provide separate annuities for wife and children, at the 
same time an election was made under option 2 on behalf of children, did not 
constitute an authorized election, and the subsequent selection of option 3 
exclusively is an original election and not subject to the restriction applicable 
to modification or revocation of prior elections. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
May 2, 1955: 


The Assistant Secretary of Defense, by letter of January 5, 1955, 
requested a decision on the following two questions arising under the 
Uniformed Services Contingency Option Act of 1953, 67 Stat. 501, as 
set forth in Committee Action No. 1 of the Uniformed Services Con- 
tingency Option Act Committee, Department of Defense: 


Question 1: 


Under the Act of 8 August 1953 (67 Stat. 501), may an active member elect to 
receive a reduced amount of any retired pay which may be awarded him in order 
to provide an annuity payable to or on behalf of his surviving child or children 
(option (2)) and an annuity payable to or on behalf of his widow and surviving 
children (option (3) ), if otherwise proper? 


The Contingency Option Act of 1953, 67 Stat. 502, 503, provides, in 
pertinent part, as follows: 


Sec’ 3. (a) An active member may elect, prior to the completion of eighteen 
years of service which is creditable in the computation of active-duty pay in the 
uniformed service of which he is a member, to receive a reduced amount of any 
retired pay which may be awarded him as the result of service in his uniformed 
service in order to provide one or more of the annuities specified in section 4, 
payable after his death in a retired status to his widow, child, or children, if such 
widow, child, or children are living at the date of his retirement. * * * The terms 
of the election may be modified or revoked by a member at any time prior to his 
retirement but any modification or revocation so made shall not be effective if he 
retires within five years after the date it is made. * * * 

Sec. 4. (a) Under the conditions set forth in section 8, an active or retired 
member may elect one or more of the following annuities, payable under this Act, 
in such amount, expressed as a percentage of the reduced amount of his retired 
pay, as he may specify at the time of election, in amounts equal to one-half, one- 
quarter or one-eighth of the reduced amount of his retired pay. 

(1) An annuity payable to or on behalf of his widow, * * * 

(2) An annuity payable to or on behalf of his surviving child or children, * * * 

(3) An annuity payable to or on behalf of his widow and surviving chil- 
dren, * * * 

(4) An annuity payable under the same terms and conditions as specified in 
(1), (2), or (8), of this subsection, with the additional provision that no further 
deductions shall be made from the retired pay of the member commencing with 
the first day of the month following that in which there was no beneficiary 
who would have been eligible to receive, upon the death of the member, an 
annuity payable under the election made by him. 

(b) Where an active or retired member desires to provide more than one 
annuity, he may elect (1) and (2) of subsection (a) of this section, with or 
without the provisions of (4) thereof, but in no case may the combined amounts 
of the annuities exceed 50 per centum of the amount of his reduced retired 
pay. 
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While both sections 3 (a) and 4 (a) of the act permit elections of 
“one or more” of the annuities specified in section 4, it is not stated 
which combinations are open to selection and it is necessary to refer 
to the more detailed provisions of section 4 to determine that matter. 
There seems no doubt that a member may elect combinations of op- 
tions (1) and (4), (2) and (4), and (3) and (4). Section 4 (b) spe- 
cifically provides, however, that if a member desires to provide more 
than one annuity he may elect (1) and (2) with or without (4). 
Option (3) is a family annuity and the only other election apparently 
contemplated which would provide an annuity for both the widow 
and children, is a combination of (1) and (2). In this connection 
attention is invited to the explanations of options which appear on 
page 4 of House Report No. 496 to accompany H. R. 5304 (which be- 
came the Contingency Option Act) and on pages 7 and 8 of the hear- 
ings on that bill before the Senate Committee on Armed Services. 
The only combination of options (1), (2), and (3) there listed is 
(1) and (2). If the drafters of the bill envisioned a situation which 
suggested the desirability of a combination of (2) and (3) such as 
is mentioned in the discussion in Committee Action No. 1, that is, 
where a member has a wife so improvident that he wishes to provide 
separate annuities for his wife and children and make certain that 
her annuity would pass to them in the event she predeceased them, 
it presumably was thought that such situation would arise so seldom 
as not to warrant consideration by the Congress. See, also, section 
202 of the Regulations for the Uniformed Services Contingency Op- 
tion Act of 1953. Accordingly, question 1 is answered in the negative. 


Question 2: 


If the answer to Question 1 is in the negative, may a member who has elected 
options (2) and (3), each in amounts equal to one-quarter of his reduced re- 
tired pay, correct his election by selecting option (3) only, in an amount equal 
to one-quarter of his reduced retired pay, without being subject to the restric- 
tion that such correction is not effective if he retires within five years after 
the date the correction is made? 

Since the election of options (2) and (3) was not an election which 
was open to the member, his action did not constitute an election under 
the law. Hence, a later selection of option (3) would be an original 
election and could not be regarded as a modification or revocation of 
a prior election within the meaning of section 3 (a). 


[B-122933] 


Tolls—Highway—Purchase of Annual Permits—Reim- 
bursement 


United States Marshals who purchase annual toll road permits for personally- 
owned automobiles, which are used in transporting prisoners, may be reimbursed 
the equivalent toll charges for official travel on a per trip basis if the reimburse- 
ment does not exceed the cost of the annual permits. 
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Under the Act of May 24, 1949, which authorizes the Attorney General to 
promulgate regulations for use of privately-owned automobiles by United States 
marshals on official business, a provision may be included in the U. S. Marshals 


Manual delegating authority to the marshals to make determinations regarding 
the use of toll roads rather than parallel free highways. 


Comptroller General Campbell to the Attorney General, May 2, 
1955: 


















The Administrative Assistant Attorney General’s letter of February 
11, 1955, requests a decision on two questions involving the use of toll 
highways for official travel by United States marshals and their 
deputies. The questions are (1) whether employees who purchase 
annual permits for their personal automobiles for use on the New 
York State Thruway may be reimbursed the normal toll charges for 
official travel on which the permits are used, and (2) whether there 
may be included in the United States Marshals Manual general author- 
ity to each marshal to determine when the use of a toll road for travel 
by him or his deputies is administratively advantageous as compared 
with the use of a parallel free highway. 

The letter of February 11 states that: 

* * * The United States Marshal’s office for the western judicial district of 
New York has occasion to transport prisoners from Buffalo or Rochester to the 
Federal detention headquarters in New York City. Such transportation normally 
is accomplished by the use of personally owned automobiles on a mileage 
basis * * *. The seven cents per mile paid for the use of the privately owned 
vehicle pays for the deputy’s travel, that of a guard over the prisoner, and one 
or more prisoners. Transportation of prisoners by automobile in this manner is 
immeasurably more economical than the transportation of the same number of 
persons by common carrier and use of the Thruway will reduce the travel time 
from nearly three days to a little less than two days. The Department therefore 
encourages the use of personally owned automobiles in the performance of such 
duties of the United States marshal’s office, as well as for the service of 
process. * * * 

It further states that tolls on the Thruway are fixed on a mileage 
basis but that it is possible to purchase what amounts to an unlimited 
annual pass for a fee of $20. The permit may not be purchased for 
use On a car registered in another State or carrying a Government 
license plate. It may be purchased only for use on a particular 
vehicle and must be permanently attached to that vehicle. There is 
no alternative to the payment of toll charges for travel on the Thru- 
way by employees using their cars on official business. The letter 
points out that each State employee who uses his personal automobile 
for travel on State business is permitted to purchase an annual permit 
and to submit the equivalent toll for mileage on his expense account 
until the entire cost of the permit has been repaid to him. 

It is proposed that it be suggested to each individual involved that 
he personally purchase an annual permit. Reimbursement of the 
equivalent toll charge for official travel would be made upon his sub- 
mitting with his expense account the toll receipt for the official travel, 
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indicating the mileage traveled and the normal toll which would have 
been collected for the trip if the permit had not been used. It will 
be mutually understood that, after the Government has paid an amount 
equaling the cost of the permit, no further claim will be made by the 
employee for toll expenses over the Thruway for the remainder of the 
permit year. 

Under the proposed reimbursement procedure the Government 
would not be required to pay more than the equivalent toll for the 
mileage traveled on official business. Also, in view of the statements 
in the quoted portion of the letter, it is presumed that there has been 
an administrative approval for use of the Thruway in the related 
circumstances. Accordingly, we perceive no objection to the proposal 
provided administrative procedure is adopted to insure that the tolls 
reimbursed to the employees do not exceed the cost of the annual 
permits. 

Concerning the second question, the Administrative Assistant At- 
torney General states that it is impossible for an official of the Depart- 
ment of Justice personally to authorize or approve the many trips 
which are involved in the service of process and the transportation 
of prisoners by marshals and their deputies throughout the country in 
the course of a year. The Attorney General, pursuant to 28 U.S. C. 
553, is authorized to promulgate regulations covering mileage pay- 
ments—not to exceed seven cents per mile as more advantageous to the 
Government together with the actual cost of road tolls—to marshals 
and their deputies for use of privately owned automobiles on official 
business. He has delegated the following general travel authority to 
the United States marshals (504.01 United States Marshals Manual) : 

United States marshals are designated and authorized to direct and approve 
travel of themselves and their salaried deputies within or without their respective 
districts in the execution of process, or within such districts to attend sessions of 
the court. 

It is proposed to supplement the above general authority of the 
marshals substantially as follows: 

Whenever the marshal determines that the use of a toll road is administratively 
advantageous as compared with the use of a parallel free highway he may specifi- 
cally authorize or approve the use of the toll road for his travel or that of his 
deputies. In reaching the determination of advantage the marshal should take 
into account the comparative expenses, the saving of the traveler’s time, and the 
security factors that may be involved. Each such separate authorization or 
approval is subject to future substantiation if questioned by the General Account- 
ing Office in the audit of the accounts. Marshals are therefore cautioned to be 
sure of their determinations. 

In view of the authority conferred upon the Attorney General to 
promulgate regulations for mileage for use of privately owned auto- 
mobiles by United States marshals and their deputies, and as the 
proposed regulatory provision appears to be a reasonable exercise of 
that authority, we have no objection to the provision being included 
in the United States Marshals Manual. 
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[B-123447] 


Officers and Employees—Separation From Service—Failure 
to Reemploy Career Employees to Vacant Positions 


The administrative failure to immediately appoint to a vacant position a career 
employee who had been separated from the service by reduction in force, and 
whose name was on a reemployment priority register, does not constitute an 
unjustified or unwarranted removal or suspension from the service within the 
meaning of the back pay act of August 24, 1912, as amended. 


Assistant Comptroller General Weitzel to L. P. Kells, Public Hous- 
ing Administration, May 2, 1955: 


Your letter of March 24, 1955, requests our decision whether pay- 
ment is authorized upon the accompanying voucher covering compen- 
sation to Mrs. Alice Hyman from March 19, 1954, to September 27, 
1954, in GS-9 at the maximum scheduled salary rate of that grade. 

It appears that on November 30, 1953, Mrs. Hyman was separated 
from the service pursuant to a reduction-in-force action, and her 
name was placed on the reemployment priority list in accordance with 
applicable regulations of the Civil Service Commission. At the time 
of her separation Mrs. Hyman held the position of Housing Manager, 
grade GS-7 (g). On March 19, 1954, the position of Rental and 
Occupancy Assistant, Public Housing Administration, grade GS-9, 
was filled by transfer of an employee of another agency. Mrs. Hyman 
appealed this action but the administrative determination not to ap- 
point her to that position was upheld by the Civil Service Commis- 
sion, Appeals Examining Office, by decision dated September 29, 
1954. Meanwhile, on September 27, 1954, she was reemployed as 
Management Assistant, grade GS-9 (g). Upon Mrs. Hyman’s ap- 
peal from the decision of September 29, 1954, the Board of Appeals 
and Review, Civil Service Commission, reversed that decision and 
under date of February 7, 1955, recommended that her appointment 
to grade GS-9 be effected retroactive to March 19, 1954. 

The February 7, 1955, action of the Civil Service Commission was 
based upon the provisions of Civil Service regulation 20.7, Z1-289, 
Federal Personnel Manual, which reads: 

Sec. 20.7 Reemployment priority (a) Reemployment priority list. Each 
agency shall establish and maintain a reemployment priority list for each com- 
muting area from which career or career-conditional employees, have been sep- 
arated in reductions in force, from competitive positions on the basis of notices 
as provided in section 20.6. Each of these employees shall have his name en- 
tered on the reemployment priority list for all competitive positions in the 
commuting area for which he is qualified and is available, and continued on such 
list for a period of one (1) year from the date of such notice. His name may 
be deleted from such list upon his signed written request, upon his acceptance 
of a nontemporary position in any Federal agency, or if he declines reemploy- 


ment to a nontemporary position in the competitive service equivalent in grade 
and salary to the position from which separated by reduction in force. 
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(b) Restriction in filling positions. No position in the competitive service, 
for which there is a qualified person available on the reemployment priority 
list, may be filled by the transfer of an employee of a different agency, or by 
the new appointment of any person except a qualified ten-point preference eligi- 
ble. Furthermore, no such position may be filled by the reemployment of a 
person who is not on the reemployment priority list, unless such person is a 
preference eligible. * * * 

The question is presented as to whether the employee is entitled 
to compensation for the period covered by the voucher under the pro- 
visions of the act of August 24, 1912, as amended by the act of June 10, 
1948, 5 U. S. C. 652, which authorizes the payment of compensation 
covering any period of unwarranted and unjustified removal or sus- 
pension without pay. It is suggested in your letter that our decision 
of December 29, 1954, 34 Comp. Gen. 303, relative to the case of Mr. 
Leo A. Roth, might provide a basis for the allowance of back pay in 
the instant situation. 

In the oth case, the refusal of the Department of Justice to reeog- 
nize Mr. Roth’s reemployment rights in that Department upon termi- 
nation of his services with OPS, to which he had transferred under 
conditions giving him reemployment rights in the Department of 
Justice, resulted in his actual separation from the Federal service. 
In the decision of December 29, 1954, it was held that, under such 
circumstances, the refusal to reemploy Mr. Roth constituted an un- 
justified and unwarranted removal or separation from the service 
within the meaning of those terms as used in the act of August 24, 1912, 
as amended by the act of June 10, 1948, 5 U.S. C. 652. 

In the present case it appears that the employee was separated 
from the Federal service properly by reduction-in-force on November 
30, 1953. Under the quoted Civil Service regulations she was entitled. 
to certain preference respecting reemployment in the Public Housing 
Administration should a vacancy occur and continue available and fer: 
which she was found qualified. In those circumstances it cannot be 
said that the administrative failure to place the employee in GS-9 
immediately upon the position becoming vacant, and prior to finak 
determination of her qualifications therefor, in any way constituted 
«un unjustified removal or separation from the service, as she was not 
in the service at that time. Rather, the situation is one in which 
the employee lost the opportunity for appointment in the Federal 
service. That is, by virtue of the administrative action, the date of 
her appointment was delayed beyond the date on which it otherwise 
could have been effected under the regulations. 

The act of August 24, 1912, as amended by the act of June 10, 
1948, specifically is directed to the matter of back pay in situations 
involving separations and suspensions from duty. Consequently, the 
payment provisions of that act are not considered applicable to the 
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situation here involved. On the contrary, there appears for applica- 
tion here the established rule that appropriations for personal services 
are not available for payments covering periods when no services 
are rendered, unless the absence is chargeable to authorized leave 
or such payment specifically is authorized by some special statute 
such as the above act of June 10, 1948. 

The voucher which is returned may not be certified for payment. 


[B-121070] 


Com pensation—Reduction—Restoration—Back Pay 
Rights—Preference Eligible Employees 

A demoted employee who is ordered retroactively restored to his former posi- 
tion after a successful appeal under section 14 of the Veterans’ Preference Act 
of 1944, is entitled to compensation for the period of the unjustified demotion 
pursuant to the amendatory act of August 4, 1947, computed on the basis of the 
amount which would have been earned for,the period in the grade from which 
demoted. 33 Comp. Gen. 192 and 28 Comp. Gen. 489, modified. 

Comptroller General Campbell to the Administrator, Veterans 
Administration, May 3, 1955: 


Mr. Shalmer L. Avitt, an employee of the Veterans Administration 
Hospital, Knoxville, Iowa, has requested reconsideration of his claim 
for back pay covering the period July 19, 1953, to February 14, 1954. 
The administrative officials of the hospital previously refused payment 
of the claim and, upon submission of the matter to our Claims Di- 
vision, the administrative action was affirmed by settlement dated 
July 20, 1954. 

The record discloses that, effective July 19, 1953, Mr. Avitt, a 
preference-eligible employee of the Veterans Administration Hospital, 
Knoxville, Iowa, was reduced in grade and compensation from hos- 
pital attendant, GS-2, $3,230 per annum, to kitchen helper, CPC-3, 
at $3,032 per annum, on the basis of charges preferred against him. 
Upon his appeal to the Civil Service Commission under section 14 
of the Veterans’ Preference Act of 1944, as amended, 5 U. S. C. 863, 
the Commission found that the evidence presented did not establish 
the charges upon which the demotion was based, and ordered his retro- 
active restoration to his former position. Pursuant to such order, 
Mr. Avitt was restored and he resumed active duty in that position 
on February 14, 1954. His claim is for compensation representing the 
difference in the two rates of pay mentioned above for the period of 
his demotion. 

In reply dated May 27, 1954, to a request from our Claims Division 
for a report and recommendation with respect to Mr. Avitt’s claim, 
the Manager, Veterans Administration Hospital, Knoxville, lowa, 
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stated that the claim had been disapproved because of our decision of 
October 27, 1953, 33 Comp. Gen. 192, that a demotion or reduction in 
grade or compensation may not be regarded as a removal or suspension 
without pay so as to provide the basis for a claim for back-pay under 
the provisions of the act of August 24, 1912, as amended by the act of 
June 10, 1948, 62 Stat. 354, 5 U.S. C. 652. That decision extended to 
preference-eligible employees the conclusion stated in 28 Comp. Gen. 
200, that back pay provisions of the amendatory act of June 10, 1948, 
do not apply in the case of demotions. The action by our Claims 
Division in denying Mr. Avitt’s claim was grounded upon the same 
basis. 

In consonance with the view expressed in our decisions that the 
back pay provisions of the 1948 amendatory statute do not apply to 
demotion cases, together with the holding in 28 Comp. Gen. 489, that 
the provisions of the act of August 4, 1947, 61 Stat. 723, amending 
section 14 of the Veterans’ Preference Act of 1944, to make mandatory 
the corrective action recommended by the Civil Service Commission, 
do not include an authorization for back pay, we have consistently 
disallowed claims for payment in such cases. In the case of Gregory 
v. United States, 123 C. Cls. 794, the court affirmed the view that 
the 1948 statutory provisions respecting back pay did not cover 
instances of demotions in grade or compensation. Also, in its opin- 
ion, the court stated that an order by the Civil Service Commission, 
under the mandatory provisions of section 14 of the Veterans’ Pref- 
erence Act of 1944, as amended by the act of August 4, 1947, for the 
retroactive restoration of an employee to the position from which 
demoted, carried with it no right to back pay for the period of such 
demotion. Thus, it will be seen that the disallowance of Mr. Avitt’s 
claim was in accord with the holding in the cited cases. 

However, in Goodwin v. United States, 127 C. Cls. 417, decided 
February 2, 1954, the court—while sustaining the position that de- 
motions were not covered by the June 10, 1948 statute—rejected as 
unwarranted dictum the views expressed in the Gregory case that 
the amendatory act of August 4, 1947, to section 14 of the Veterans’ 
Preference Act of 1944, did not carry with it the right to back pay, 
and held that the mandatory restoration recommendation by the 
Civil Service Commission under the 1947 statute gave the employee 
a right to back pay for the period of his demotion. That decision 
was relied upon in Smith v. United States, 127 C. Cls. 706, decided 
March 4, 1954, as authority for the payment of back pay in a sim- 
ilar case involving the demotion of a preference-eligible employee. 
Both the Goodwin and Smith cases were cited with approval in Adler 
v. United States, C. Cls. 266-53, decided July 13, 1954, also involving 
demotions of preference-eligible employees but resulting from reduc- 
tion-in-force actions. 
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The decisions of the Court of Claims in the Goodwin and Smith 
cases are considered by us as representing the view of the court that 
the amendatory statute of August 4, 1947, authorizes the payment 
of compensation for the period of an unjustified or unwarranted de- 
motion as one of the elements included in the mandatory restoration 
order of the Civil Service Commission. Consequently, that part of 
our decisions of March 2, 1949, 28 Comp. Gen. 489, and October 27, 
1953, 33 Comp. Gen. 192, which reached contrary conclusions respect- 
ing the back pay aspects of the 1947 statutory provision, no longer 
will be followed. 

In line with the holding in our decisions and in those of the Court 
of Claims that demotions are not covered by the 1948 statute, it fol- 
lows that the formula prescribed in that statute for computing back 
pay is not applicable in those demotion cases in which the right to 
back pay is grounded upon the provisions of the act of August 4, 
1947, as determined by the Court of Claims in the cases discussed 
above. Rather, in situations coming within the purview of the cited 
Court of Claims decisions the computation of back pay should accord 
with the method followed by the court in such cases; that is, back 
pay should be computed on the basis of the amount which the em- 
ployee would have earned for the period of his demotion in the grade 
from which demoted, rather than on the basis of the rate of compen- 
sation received on the date of demotion. 

A settlement of Mr. Avitt’s claim on the basis described above will 
issue promptly by our Claims Division. 


[.B-122994] 


Compensation—Wage Board, Etc., Employees—Saved 
Compensation 


Where changes in a wage board pay system would reduce the compensation of 
certain employees, it is within the administrative discretion granted by section 
202 (7) of the Classification Act of 1949 to determine, either by general regula- 
tion or individual case, that it is in the public interest to save the compensation 
of such employees as long as they continue to occupy the positions held on the 
effective date of the changes. 


Comptroller General Campbell to the Secretary of Health, Educa- 
tion and Welfare, May 3, 1955: 


Reference is made to your letter vf February 15, 1955, requesting our 
decision upon two questions arising under the following facts stated 
in your letter. 

The Interdepartmental Lithographic Wage Board for the Washing- 
ton Area has adopted, for recommendation to participating agencies, 
a change in the wage system for lithographic and related positions 
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which will provide for only three rates within each wage board grade, 
instead of the previous four. New schedules (intended to be effective 
February 13, 1955) establish rates for each grade equal to the first 
three rates under the current schedule. The second step is pegged to 
prevailing wages, the first step is five percent below this rate, and the 
third is five percent above this rate. Employees now at one of those 
three steps will receive their current rates upon effectuation of the 
new schedule. The participating agencies, including your Depart- 
ment, believe that it would be inconsistent with the public interest to 
reduce the pay of current employees who have attained the fourth 
rate under the previous system, as long as they continue in their cur- 
rent positions and as long as the second rate for the grade (the one 
pegged to prevailing wages) is not revised downward. Reduction of 
compensation for the small number of employees at these fourth rates, 
in the absence of a general downward revision in wage board rates, 
could be expected to have an adverse effect on morale and turnover, and 
therefore on costs. 

You request to be advised (1) whether our Office would object to the 
establishment of a schedule for employees paid in accordance with 
determinations of the Lithographic Wage Board that would provide, 
in accordance with Board recommendations, for a fourth rate payable 
only to employees currently paid at such rate while remaining in their 
present positions and subject to revision upon redetermination of wage 
schedules, and (2) whether it would be in order for your Department 
to adopt an administrative regulation that, when rates paid to em- 
ployees under a prevailing rate system are adjusted as a result of a 
change in the pav system, employees who have attained rates above the 
new maximum for their positions shall retain such rates as long as they 
remain in the same positions, except that downward adjustments may 
be made in such saved rates to conform with general downward re- 
visions of the pay schedule. In the latter case the same differential is 
to be maintained between the saved rates and the highest regularly 
scheduled rates for the class of positions involved. 

Section 202 (7) of the Classification Act of 1949, 63 Stat. 955, 
is as follows: 
Sec. 202. This Act (except Title XII) shall not apply to— 

oe a . > - . s 


(7) employees in recognized trades or crafts, or other skilled mechanical 
crafts, or in unskilled, semiskilled, or skilled manual-labor occupations * * * 
and employees in the Bureau of Engraving and Printing the duties of whom are 
to perform or to direct manual or machine operations requiring special skill or 
experience, or to perform or direct the counting, examining, sorting, or other 
verification of the product of manual or machine operations, whose compensation 
shall be fixed and adjusted from time to time as nearly as is consistent with the 
public interest in accordance with prevailing rates, 


The quoted section does not specifically save compensation to an 
employee upon his being placed in a lower wage level as a result of a 
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change in a pay system. On the other hand, it does not require that 
the compensation of employees in the various trades, crafts, or occupa- 
tions specified therein be adjusted in every case to conform exactly 
with prevailing locality wage rates. The section requires that the 
wages be adjusted “as nearly as is consistent with the public interest 
in accordance with prevailing rates.” The question whether in a 
particular case any such adjustment is consistent with the public 
interest is a matter primarily for administrative determination, and 
when made it ordinarily will not be questioned by our Office in the 
absence of some compelling reason. So far as concerns the instant 
problem, it is noteworthy that the Congress frequently includes savings 
provisions in legislation affecting pay of Government employees. 
While such fact does not constitute statutory authority for the saving 
of compensation by administrative action, it at least amounts to a 
congressional recognition of the fact that the saving of pay to em- 
ployees in equitable situations is not per se contrary to the public 
interest. 

Accordingly, we are of the view that you may, in the exercise of the 
discretion granted under section 202 (7), determine either in an indi- 
vidual case or by a general regulation that it is in the public interest 
to save employees from reductions in compensation resulting from 
changes in pay systems so long as they continue to occupy the positions 
held by them on the dates the changes are placed in effect. 


[B-105694] 


Contracts—Escalator Clauses—Acceptance of Late Deliv- 
eries; Disputes Clauses—Conclusion of Law v. Fact 


Acceptance of late delivery under a contract containing an escalator clause does 
not require the Government to assume additional costs as a result of price in- 
creases which occur after the final date delivery would have been made except 
for contractor's fault or negligence and, therefore, the price increase to which the 
contractor is entitled under the escalator clause is based on the date delivery 
should have been made. 


Under a contract disputes clause which provides that questions of fact should be 
decided by the contracting officer subject to appeal to the head of the department 
whose decision shall be final and conclusive, a decision by the department head 
that escalator clause was applicable to increased costs incurred during the entire 
period of delay is a determination of a question of law and not of fact and, 
therefore, may not be accepted as final and conclusive. 


Comptroller General Campbell to the Darby Corporation, May 4, 
1955: 


Your letter of January 29, 1953, presented a claim for $9,251.95, 
representing adjustments in the contract price for changes in the cost 
of penstocks furnished to the Bureau of Reclamation, Department of 
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the Interior, pursuant to contract No. I2r-17387, dated October 25, 
1946. 

The contract provided for the delivery of one 96-inch penstock and 
three 78-inch penstocks within 360 and 720 calendar days, respectively, 
after date of receipt of notice of award of the contract, for the re- 
spective sums of $38,840 and $638,490. Paragraph 19 of Special 
Conditions made a part oi the contract provided for adjustment of 
the contract prices to compensate for changes in the cost of labor and 
materials from the time bids were opened up to and including the 
month during which the right to payment accrues. There were delays 
of 251 calendar days and 300 calendar days in delivery of the 96-inch 
and 78-inch penstocks, respectively. Payment of the contract prices, 
as adjusted for changes in the cost of penstocks computed up to the 
delivery due dates, has been made. 

Although the contracting officer found on October 19, 1950, that the 
Government was responsible only for a delay of 205 calendar days as 
to delivery of the three 78-inch penstocks and that all other delays 
were due to causes within your control, it is your contention, as set out 
in your letter of January 29, 1953, and in your appeal of November 
15, 1950, to the Secretary of the Interior, referred to in that letter, that 
such finding was erroneous. In fact, you contend that you are entitled 
to adjustment of the contract prices because your delay in delivery 
was excusable. You state that coal strikes were responsible for steel 
shortages which delayed you in furnishing the penstocks under the 
contract and that the operation of the Government priority system 
further delayed you in the performance of the contract. In view of 
this, you allege that you are entitled to an adjustment for changes in 
cost up to the dates deliveries were actually made. 

Article 12 of the contract provides that “Except as otherwise spe- 
cifically provided in this contract, all disputes concerning questions 
of fact arising under this ontract shall be decided by the contracting 
officer, subject to written appeal by the contractor within 30 days to 
the head of the department concerned or his duly authorized repre- 
sentative, whose decision shall be final and conclusive upon the parties 
hereto.” You appealed to the Secretary of the Interior from the 
finding of fact by the contracting officer as to causes of delay. The 
Solicitor of the Department of the Interior, as authorized representa- 
tive of the Secretary, considered your appeal and, by decision of 
July 27, 1951, held that as a matter of law the escalation clause of the 
contract was applicable to the increased costs incurred by you during 
the entire period of delay. The contract, however, contains no pro- 
vision making the decision of any administrative official final on a 
question of law. In this connection, see Public Law 356, approved 
May 11, 1954, which precludes the insertion of such a provision in a 
Government contract. 
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In the case of Davis et al. Trustees v. United States, 82 C. Cls. 334, 
346, 347, the Court of Claims had under consideration a provision in a 
contract that all disputes concerning questions of fact should be 
decided by the contracting officer or his duly authorized representative, 
subject to written appeal by the contractor to the head of the depart- 
ment, whose decision should be final and conclusive. The Court stated 
there that the question of causes of delay in performance of the work 
was a question of fact but that the proper construction of the contract 
was a question, the decision of which was outside the jurisdiction of the 
contracting officer or head of the department, it being the province of 
the courts to declare the law of the contract. In addition to the above, 
see Penker Construction Company v. United States, 96 C. Cls. 1; S. J. 
Groves & Sons Co. v. Warren, 135 F. 2d 264, certiorari denied, 319 
U. S. 766; Bell Aircraft Corporation v. United States, 120 C. Cls. 398; 
and Cramp Shipbuilding Company v. United States, 122 C. Cls. 72. 
It follows that the decision of the Solicitor of the Interior, having 
been made on a question of law—the proper construction of Article 19 
of the contract—may not be accepted as final and conclusive. 

The General Accounting Office has consistently refused to allow price 
increases in cases such as this except where the delay was caused by the 
Government or otherwise was excusable under the terms of the con- 
tract. The basis for our position in this regard is that we perceive no 
valid reason, in law or equity, for requiring the Government to assume 
the burden of price increases occurring after the final date delivery 
would have been made but for the contractor’s own fault or negligence. 
To require the Government to pay such price increases would permit 
the contractor to benefit from his own delinquency and would penalize 
the Government for minimizing the contractor’s loss which would have 
resulted had the contract been terminted because of the contractor’s 
default. 

Furthermore, it is well settled that a waiver of the right to rescind 
or terminate a contract by acceptance of late delivery does not include 
a waiver of the right to damages resulting from the delay. See Pur- 
ington Paving and Brick Co. v. Metropolitan Paving Company, 4 F. 
2d 676; H. Koehler and Company v. York Manufacturing Company, 
193 Fed. 981. In our view, it would be entirely inconsistent to charge 
the Government with additional costs arising as a result of the same 
delay which would have given the Government the right to recover 
damages. 

After making several requests to the Department of the Interior 
for review of this matter under the “Disputes Clause” of your contract 
with the view to making a final determination of whether and to what 
extent the causes of your delay were excusable, the Solicitor of the 
Department has advised, by letter of April 25, 1955, that “we have not 
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been able to arrive at any new theory of the case that would appear 
tenable.” As a result, we have no alternative but to settle your claim 
on the basis of the contracting officer’s findings of fact regarding the 
causes of your delay. 

Settlement for the amount due you on that basis will be issued in 
due course. 


[B-121568] 


Discharges and Dismissals—Appeals Based on Procedural 
Defects—Compensation for Period of Removal—Restora- 
tion to Duty 


Employees who are restored to duty by order of the Civil Service Commission 
because the employing agency failed to follow the procedural requirements of 
section 14 of the Veterans’ Preference Act of 1944 are entitled to the back 
pay benefits of the act of August 24, 1912, as amended, for the periods of 
unjustified or unwarranted removals. 29 C. G., 209; 32 id. 210, 356, overruled. 


Assistant Comptroller General Weitzel to Lester H. Thompson, 
Federal Housing Administration, May 4, 1955: 


Reference is made to your letter of September 22, 1954, your ref- 
erence AC-S, enclosing two vouchers, together with related papers, 
covering proprsed payments of salary to two employees of the Fed- 


eral Housing Administration during periods of their removal from 
the service, and requesting our decision whether, under the facts and 
circumstances hereinafter related, the vouchers may be certified for 
payment. : 

The record reveals that one of the employees was separated from 
the service for cause on May 14, 1954. However, as a result of his 
appeal to the Civil Service Commission under section 14 of the Vet- 
erans’ Preference Act of 1944, as amended, 5 U. S. C. 863, he was 
restored to duty on July 14, 1954, retroactive to the date of the re- 
moval. The Commission, without passing upon the merits of his 
case, held that the Federal Housing Administration failed to follow 
the procedural] requirements of the law and regulations in that the 
employee did not receive a full thirty days’ notice of the proposed 
action. In order to correct the procedural defect the Federal Housing 
Administration by letter dated July 7, 1954, advised the employee 
that it intended to separate him again for cause on August 27, 1954. 
Presumably, the grounds for the second separation were the same 
as for the prior one which had been held to be procedurally defective. 

The facts in regard to the other employee are substantially the 
same. He was separated for cause on February 27, 1954, and he ap- 
pealed to the Civil Service Commission under section 14 of the Vet- 
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erans’ Preference Act of 1944, as amended. The Commission, without 
passing upon the merits of his case, found that a procedural defect 
existed in that there was a lack of specificity and detail in the agency’s 
notice of proposed action. It recommended that the employee be 
restored to duty retroactive to the date of his removal. That action 
was complied with and the employee was restored to duty on July 
14, 1954. As in the case of the other employee, the procedural defect 
was corrected by the administrative office and the employee was noti- 
fied on July 8, 1954, that he again would be separated for cause on 
August 27, 1954, presumably, upon the same grounds as those form- 
ing the basis for his first separation. 

The question here is whether the restoration to duty of the two em- 
ployees because of the failure of the administrative office to follow 
the procedural steps required by section 14 of the Veterans’ Preference 
Act of 1944 entitles them to “back pay” under the act of August 24, 
1912, as amended by the act of June 10, 1948, 5 U.S. C. 652. That act 
provides, in pertinent part, as follows: 

(2) Any person who is discharged, suspended or furloughed without pay, 
under section 863 of this title (section 14 of the Veterans’ Preference Act of 1944, 
as amended), who, after answering the reasons advanced for such discharge, 
suspension, or furlough or after an appeal to the Civil Service Commission, as 
provided under such section, is reinstated or restored to duty on the ground that 
such discharge, suspension, or furlough was unjustified or unwarranted, shall be 
paid compensation at the rate received on the date of such discharge, suspension, 
or furlough for the period for which he received no compensation with respect 
to the position from which he was discharged, suspended, or furloughed, less any 
amounts earned by him through other employment during such period, and 
shall for all purposes except the accumulation of leave be deemed to have 
rendered service during such period. 

Heretofore, the decisions of our Office have not recognized removals 
from the service and restorations to duty of the nature here involved 
as falling within the purview of the act. 29 Comp. Gen. 209; 32 id. 
210, 356. However, we now have determined to view such separations 
as within the meaning of the terms “unjustified” or “unwarranted” 
as they are used in that act. See Stringer v. United States, 117 C. Cls. 
30; Garcia v. United States, 123 C. Cls. 172. 

Accordingly, and as the two employees were restored to duty in 
accordance with the mandates of the Civil Service Commission which 
were predicated upon the failure of the administrative office to follow 
the procedural steps set forth in section 14 of the Veterans’ Preference 
Act of 1944, the payment of compensation for the periods of their 
removals appear proper under the above-quoted act. 

The vouchers, which together with the related papers are returned 
herewith, may be certified for payment, if otherwise correct. 
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[B-117116] 


Pay—Retired 


The term “basic pay” in section 511 (b) of the Career Compensation Act of 
1949, for the computation of retired pay for members of the uniformed services 
retired prior to the act, must be considered with section 202 (b) which precludes 
increasing retired pay for any service other than active after retirement and, 
therefore, officer retired for disibility receiving retired pay on the date of the 
act under section 511 (b) may not have included a period of inactive service 
subsequent to the actual date of retirement. 

Assistant Comptroller General Weitzel to Colonel James H. Smith, 


May 5, 1955: 


Reference is made to your letter of October 5, 1954, requesting re- 
view of that part of settlement dated August 26, 1954, which dis- 
allowed your claim for additional retired pay beginning October 1, 
1949. 

There was certified to be due you in the settlement of August 26, 
1954, the amount of $673.75, representing the difference between the 
retired pay of a colonel with over 27 years’ service and the retired pay 
of a colonel with over 30 years’ service for the period from August 
1, 1945, to September 30, 1949, inclusive. That action was based on 
the holding of the Court of Claims in the case of Danielson v. United 
States, 121 C. Cls. 533. However. that part of your claim covering 
the period beginning October 1, 1949, was disallowed for the reason 
stated in the settlement. 

You were retired in the grade of major, United States Army, on 
December 31, 1938, upon your own application, pursuant to the pro- 
visions of section 5 of the act of July 31, 1935, 49 Stat. 507,10 U.S. C. 
971b, having at that time a total of 24 years, 6 months and 19 days’ 
creditable active service. On June 1, 1940, you were recalled to active 
duty and in 1945 an Army Retiring Board found you to be incapaci- 
tated for active service by reason of physical disability incurred while 
serving on active duty under a temporary appointment in the higher 
grade of colonel. Your promotion, effective May 11, 1945, to the 
grade of colonel on the retired list entitled you, under the provisions of 
section 3 of the act of June 29, 1943, 57 Stat. 249, 10 U. S. C. 985b, to 
have your retired pay computed as otherwise provided by law for an 
officer of such higher grade (colonel) retired on account of physical 
disability. When released to inactive duty status on July 31, 1945, 
you had completed a total of 29 years, 8 months and 19 days of 
creditable active service. 

The record indicates that beginning October 1, 1949, the effective 
date of the Career Compensation Act of 1949, 87 U. S. C. 231-322, 
your retired pay has been computed on the basis of the rates of pay 
prescribed in the act for a colonel (pay grade O-6) with over 26 but 
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less than 30 years’ service. It appears to be your view that under the 
Danielson decision you are entitled to include the period of your in- 
active service on the retired list from January 1, 1939, to May 31, 1940, 
inclusive, in the computation of your retired pay beginning October 1, 
1949. 

On the basis of the facts above related your status, effective October 
1, 1949, may be considered as coming within the scope of section 411 
of the Career Compensation Act of 1949, 63 Stat. 823, 37 U. S. C. 281, 
which, in pertinent part, provides: 


Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay * * * may elect within the five-year period following the effective date of 
this title, (A) to qualify for disability retirement pay under the provisions of 
this Act * * * or (B) to receive retired pay or retirement pay computed by one 
of the two methods contained in section 511 of this Act * * *. 


The Department of the Army has reported that you duly elected 
under option (B) of section 411 to receive retired pay, commencing 
October 1, 1949, computed under section 511 of the act. Section 511, 
63 Stat. 829, 37 U. S. C. 311, in pertinent part provides (quoting from 
U.S. Code, 1952 ed.) : 


On and after October 1, 1949, (1) members of the uniformed services hereto- 
fore retired for reasons other than for physical disability, * * * shall be entitled 
to receive retired pay, retirement pay, retainer pay, or equivalent pay, in the 
amount whichever is the greater, computed by one of the following methods: 
(a) The monthly retired pay, retainer pay, or equivalent pay in the amount 
authorized for such members and former members by provisions of law in effect 
on the day immediately preceding October 12, 1949, or (b) monthly retired pay, 
retirement pay, retainer pay, or equivalent pay equal to 244 per centum of the 
monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member or former member, as determined by the Secretary concerned, and 
which such member, former member, or person would be entitled to receive if 
serving on active duty in such rank, grade, or rating, multiplied by the number 
of years of active service creditable to him: Provided, That for the purpose of the 
computation of (b) above, fractions of one-half year or more of active service 
shall be counted as a whole year: Provided further, That in no case shall such 
retired pay, retainer pay, or equivalent pay exceed 75 per centum of the monthly 
basic pay upon which the computation is based: Provided further, That for the 
purposes of this section, the term “active service” as used herein shall mean 
all service as a member or as a former member of the uniformed services, service 
as a cadet or midshipman in the case of those members appointed to the United 
States Military Academy prior to August 24, 1912, or to the United States Naval 
Academy prior to March 4, 1913, if such service was creditable for longevity pay 
purposes at the time of retirement, or as a nurse, or as a contract nurse prior 
to February 2, 1901, or as a reserve nurse subsequent to February 2, 1901, or 
as a contract surgeon, or as a contract dental surgeon, or as an acting dental 
surgeon, or as a veterinarian in the Quartermaster Department, Cavalry, or Field 
Artillery, or as an Army field clerk or as a field clerk, Army Quartermaster Corps, 
while on the active list or on active duty * * *. 


Section 202 of the Career Compensation Act, 63 Stat. 807, 37 U.S.C. 
233, lists or describes all service, active and inactive, which normally 
may be counted in the computation of basic pay, but section 202 (b), 
63 Stat. 808, of that act expressly provides that, except for active 
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service in any Regular or Reserve component of any of the uniformed 
services (and except for service creditable under provisions in Title 
IV of the act which are not applicable in your case), “the service 
credit authorized in this section shall not be included to increase re- 
tired pay.” 

As a result of your election under option (B) of section 411, you 
became entitled to receive retired pay beginning October 1, 1949, in 
the amount, whichever is the greater, computed by either method (a) 
or method (b) in section 511. Under method (a) you would have 
been entitled to receive retired pay in the amount of $412.50 per 
month representing 75 per eentum of $550, the monthly active duty 
pay of a colonel with over 30 years’ total service (including, under 
the rule of the Danielson case, your inactive service on the retired list 
from January 1, 1939, to May 31, 1940) computed on the basis of the 
rates of pay prescribed in the provisions of law that were in effect 
on the day immediately preceding the effective date of the Career 
Compensation Act of 1949. See section 1, Pay Readjustment Act 
of 1942, 56 Stat. 359, as amended (effective July 1, 1946) by section 
4, act of June 29, 1946, 60 Stat. 345. Under method (b) of section 
511, 63 Stat. 829, you were entitled to receive retired pay for the pe- 
riod October 1, 1949, to April 30, 1952, inclusive, at the rate of $502.31 
per month, representing 75 per centum of $669.75, the monthly basic 
pay of a colonel with over 26 but less than 30 cumulative years of 
service. The above rate of retired pay was increased by 4 per centum 
effective May 1, 1952, to $522.40 per month, by sections 1 (a) and 
2 (a), act of May 19, 1952, 66 Stat. 79, 80, 37 U. S. C. 232, 321. 

The period of your inactive service on the retired list from Janu- 
ary 1, 1939, to May 31, 1940, subsequent to the actual date of your 
retirement on December 31, 1938, may not be included in the compu- 
tation of your retired pay under method (b) of section 511 inasmuch 
as the term “basic pay”, appearing in method (b), must be read in 
conjunction with the above-mentioned prohibition contained in sec- 
tion 202 (b) of the Career Compensation Act and thus must be con- 
sidered as meaning, for you, the basic pay which you would be en- 
titled to receive if serving on active duty without credit for any 
service after retirement except active service as a member of any Reg- 
ular or Reserve component. 31 Comp. Gen. 39, 44. 

A member of the uniformed services may not invoke the provisions 
of method (b) in section 511, in order to have his retired pay com- 
puted on the rates of monthly basic pay prescribed in the 1949 act, 
and then seek to combine with such provisions certain provisions of 
method (a) and thus create a new formula to produce a greater 
amount of retired pay than that to which he would be entitled either 
under the laws that were in effect prior to the enactment of the 1949 
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act or on the specific basis prescribed in method (b) of section 511. 
31 Comp. Gen. 28, 31. 

Inasmuch as you have received retired pay effective from October 
1, 1949, computed on the basis specifically prescribed in method (b) 
in section 511, no additional amount is due you for the period begin- 
ning on that date. The disallowance of your claim for such period, 
in the settlement of August 26, 1954, was correct and is sustained. 


[.B-122344 


Conventions, Conferences, Ete.—Traveling Expenses—Na- 
tional Bureau of Standards Personnel Engaged on Defense 
Department Projects 


Expenditures by National Bureau of Standards for research and development 
projects which are performed for the Department of Defense and financed by 
defense appropriations transferred to working capital funds of the bureau are 
subject to the same limitations, conditions and restrictions as provided in the 
appropriation act unless specifically exempt from the provisions of section 1210 
of the General Appropriation Act, 1951, which subjects funds withdrawn from 
one appropriation for credit to a working fund to the same expenditure limi- 
tations. 

The administrative approval requirement in section 605 of the Department of 
Defense Appropriation Act, 1954, for travel expenses for attendance at meetings 
is a prerequisite to the availability of appropriations, and, therefore, expenses of 
attendance at scientific meetings of National Bureau of Standards Personnel, 
who are engaged in research and development projects sponsored by Department 
of Defense funds, are subject to the requirements of section 605. 


The administrative approval requirement in section 605 of the Department of 
Defense Appropriation Act, 1954, for travel expenses for attendance at scientific 
meetings of National Bureau of Standards personnel who are engaged on research 
and development projects supported by Department of Defense funds, may be 
accomplished through the contracting order provided the approving officers are 
designated and it is mutually agreed that the projects will involve attendance at 


such meetings. 


Comptroller General Campbell to the Secretary of Commerce, May 
5, 1955: 


Reference is made to your letter of December 13 ,1954, transmitting a 
memorandum of the National Bureau of Standards in which there are 
presented for decision questions concerning the applicability of sec- 
tion 605 of the Department of Defense Appropriation Act, 1954, 67 
Stat. 349, to funds made available to the Bureau’s working capital 
fund from Department of Defense appropriations. Section 605 pro- 
vides that “appropriations for the Department of Defense available 
for travel shall not be available for expenses incident to attendance at 
meetings of technical, scientific, professional, or other similar organi- 
zations without the approval of the Secretary of the department con- 
cerned, or his designees for the purpose.” 
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The National Bureau of Standards conformance to the requirements 
of secticn 605 was questioned by our Division of Audits in letter dated 
August 20, 1954, in view of section 1210 of the General Appropriation 
Act, 1951, 64 Stat. 765, which provides, in part, that funds withdrawn 
from one appropriation for credit to another, or to a working fund, 
shall be available for the same purposes, and subject to the same limi- 
tations, conditions, and restrictions, as provided by the act appropriat- 
ing such funds. It was pointed out that several projects, sponsored 
by Department of Defense funds, regularly reimburse travelers for 
expenses incurred in connection with attendance at scientific meetings 
without the required approval. 

It is stated in the Bureau’s memorandum that many of the technical 
projects undertaken by the Bureau are supported by funds appro- 
priated to the Department of Defense, and made available to the 
Bureau in accordance with the provisions of 31 U. S. C. 686, or 41 
U. S. C. 23. Under the cost accounting system each cost accrual in 
the working capital fund, established by the Deficiency Appropriation 
Act, 1950, 64 Stat. 275, 279, is identified with a specific project. Costs 
which cannot be directly identified with individual technical projects 
are charged first to overhead projects and are in turn allocated as 
overhead to the technical projects. It is stated further that costs 
identified with technical projects (including assignments of indirect, 
or overhead, costs) are periodically summarized and the working cap- 
ital fund is reimbursed from the applicable appropriation or funds. 
Concerning the problem of the applicability of the limitation to costs 
directly charged to projects conducted by the Department of Defense, 
it is stated that, although all costs are initially incurred in the working 
capital fund, the Bureau has made it an administrative practice to 
identify all costs subject to limitations or restrictions with the appro- 
priations which ultimately reimburse the working capital fund. The 
example is cited that a project may pot bear the cost of procurement 
of passenger motor vehicles unless the funds which will reimburse the 
working capital fund for the costs of that project are specifically avail- 
able for purchase of such vehicles. At the time that the restriction on 
travel to meetings was first included in the Department of Defense 
Appropriation Act, it is stated that the Bureau made an administrative 
determination that, in the absence of a specific statement otherwise, a 
military agency which places an order with the Bureau for research 
und development work authorizes the normal costs incident thereto 
which may include travel to meetings of pertinence to the work in- 
volved. This determination was stated to have been based on the 
following considerations: (a) The limitation was not a blanket pro- 
hibition of certain expenditures, but merely a requirement of admin- 
istrative authorization, (b) it would be impracticable to subject the 
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activities of individual Bureau employees to the administrative ap- 
proval of the Secretaries of the military departments, and (c) admin- 
istrative approval could be inferred from the issuance of the order 
to the Bureau for the work. 

Since the above practice has been questioned by our auditors, the 
National Bureau of Standards now requests a clarification of the 
application of the limitation, and has presented the following questions 
for consideration : 

1. Are expenditures of the National Bureau of Standards’ Working Capital 
Fund subject to the limitations contained in Section 605 of the Department of 
Defense Appropriation Act, 1954, when the Bureau is acting as a contractor 


for the performance of research and development and related work for the 
Department of Defense? 

2. If the answer to Question 1 is in the affirmative, is the requirement of ad- 
ministrative approval met by inferring such approval from the contracting order 
received by NBS from the Department of Defense? 

3. If the answer to Question 2 is in the negative, will it be necessary to obtain 
specific approval of each individual travel order from the Secretaries or their 
designees? 


4. If the cost of attendance at meetings is not charged directly to Defense 
projects but is charged indirectly as an element of overhead cost, is Department 
of Defense administrative approval of the travel required? 


Section 8 of the act of June 26, 1912, 37 Stat. 184 (5 U. S. C. 83), 
prohibits the use of appropriated funds for payment of expenses of 
attendance at meetings or conventions of societies or associations un- 
less such expenses are authorized to be paid by specific appropriations 
for such purposes or are provided for in express terms in some gen- 
eral appropriation. The Department of Defense appropriations are 
removed from the above prohibition only to the extent that approval 
is granted under the provisions of section 605 of the Department of 
Defense Appropriation Act, 1954. It is thus immediately apparent 
that the approval is not, as indicated in the Bureau’s memorandum, 
merely a requirement of administrative authorization to attend meet- 
ings, but that it is a prerequisite to the availability of the appropria- 
tions to be ultimately charged for such expenses. Accordingly, and 
since the transactions here involved are not specifically excepted by 
law from the provisions of section 1210 of the General Appropriation 
Act, 1951, Question 1 is answered in the affirmative. 

Concerning Question 2, section 605 requires the approval by the 
Secretary of the department concerned, or his designees. Since the 
approving officer on the contract may be someone other than the Secre- 
tary’s designee for approving expenses of attendance at meetings, no 
inference could be drawn of approval of such expenses. 

It obviously would be impracticable, as stated in the Bureau’s 
memorandum, to subject the activities of individual Bureau of Stand- 
ards’ empleyees to the administrative approval of officials of the mili- 
tary departments. Furthermore, since officials of the military de- 





576 DECISIONS OF THE COMPTROLLER GENERAL [34 


partments would not seem to be in a position to pass upon the necessity 
of such individual travel, no useful purpose would appear to be served 
by requiring approval of each travel order. Accordingly, no objection 
would be interposed by our Office to accomplishing the approval 
through the contracting order if the approving officers are appropri- 
ately designated and it is mutually agreed that the undertakings con- 
tracted for will involve attendance at meetings. Such approval would 
be sufficient to include both direct and indirect charges. Questions 3 
and 4 are answered accordingly. 


[B-121779] 


Traveling Expenses—Military, Naval, Etc., Personnel— 
Fares—Taxicabs 


An Air Force officer stationed in Washington who is ordered to travel by mili- 
tary air may be reimbursed taxicab fares for travel between his quarters, in 
North Arlington, Virginia, and Andrews Air Force Base, Maryland, and return, 
under paragraph 4400-2 of the Joint Travel Regulations which authorizes reim- 
bursement for taxicab fares between places of abode and the local terminus of 
the transportation used. 


Assistant Comptroller General Weitzel to Lieutenant Colonel A. R. 
Kozel, Department of the Army, May 6, 1955: 


There has been considered your letter of May 12, 1954, forwarded 
here by the Chief of Finance by endorsement dated October 8, 1954, 
requesting decision whether payment may be made on a submitted 
supplemental voucher stated in favor of Major George R. Lanning, 
USAF, for reimbursement of taxi fares from his quarters in North 
Arlington, Virginia, to Andrews Air Force Base, Maryland, and from 
Andrews Air Force Base to his quarters in North Arlington, incident 
to travel performed under orders of April 19, 1954. 

Under those orders the officer was to be absent from Washington, 
D. C., for approximately five days during which he was to proceed to 
Reno, Nevada, and Omaha, Nebraska, for a staff visit with Eighth 
Air Rescue Group and to coordinate matters pertaining to the Eighth 
and Fourteenth Air Rescue Groups. Travel was to be performed 
by military or commercial air when available. Travel actually was 
performed by military aircraft leaving Andrews Air Force Base at 
6:00 a. m. on April 21, 1954, and returning to that place at 4:45 p. m. 
on April 25, 1954. Reimbursement for the travel and transportation 
expenses involved, other than for the taxi fares from home to Andrews 
Air Force Base and return, was made on voucher No. 849772 of your 
May 1954 accounts. 

The furnishing of transportation to and from the duty station of 
military personnel ordered to perform official travel is a recognized 





Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 577 


obligation of the Government, and taxi hire for the travel from duty 
station (or home where it is considered under applicable regulations 
to be located at the duty station) to the local terminal of the trans- 
portation facility used, and return, has been considered a part of that 
obligation. 24 Comp. Gen. 763. Paragraph 4400-2 of the Joint Travel 
Regulations provides that “Reimbursement is authorized for taxicab 
fares between places of abode or business and stations, wharves, air- 
ports, other common carrier terminals or local terminus of the mode 
of transportation used * * *.” It is stated in the submitted papers 
that Major Lanning’s duty station was at the Pentagon in Arlington 
County, Virginia. His orders directed travel by military or commer- 
cial air, and while there is no indication as to the reason for his pro- 
ceeding to the Andrews Air Force Base rather than to Bolling Field 
or the National Airport for transportation, it will be assumed that 
Government aircraft for the accomplishment of the particular mis- 
sion was available only at the Andrews Air Force Base. While that 
base is neither the only military air base for Washington, D. C., nor 
the nearest one, it appears to be a local terminus for Washington for 
personnel ordered to or from this city via planes scheduled for that 
base and, consequently, such personnel are entitled to transportation 
by taxicab between the Andrews Air Force Base and the duty sta- 
tion to which assigned at Washington, or home if located within the 
Washington duty area, under the cited provisions of the Joint Travel 
Regulations. 

On this basis, it appears that Major Lanning is entitled to reim- 
bursement for his expenses for taxicab transportation to and from 
the Andrews Air Force Base incident to his travel under the orders 
of April 19, 1954. Accordingly, if otherwise correct, payment is au- 
thorized on the voucher, which is returned. 


[.B-103025] 


Appropriations—Reimbursement—Refunds of Contract 
Payments 


Amount recovered from surety of contractor because construction failed to meet 
specifications after contractor received final payment is in nature of reduction 
in contract price representing value of unfinished work, and recovery of an 
unauthorized overpayment, and, therefore, may be deposited to appropriation 
which was charged with contract and expended for completion of work. 


Comptroller General Campbell to the Secretary of the Interior, May 
10, 1955: 


Reference is made to your letter of April 15, 1955, relative to the 
receipt by your Department of a check for $85,000, which was accepted 
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by the Attorney General from the United States Guarantee Company, 
surety, in full settlement of all claims in favor of the United States 
arising out of contract No. WAbcf-19, entered into on September 6, 
1946, for the construction of water and sewer systems in the Virgin 
Islands, because of the failure of the interceptor sewers on the Islands 
of St. Thomas and St. Croix to meet the contract specifications as to 
tightness. 

You recommend that your Department be authorized to credit the 
amount of the settlement to the appropriation which made funds 
available for construction of the Virgin Island sewers, so that it would 
be available for expenditure in the actual repair or replacement of the 
leaking interceptors. It is proposed to arrange for such repair or 
replacement work before the withdrawal of inspection personnel from 
the Islands upon the termination of the responsibility of the United 
States for completion of the Virgin Islands public works program, as 
contemplated by the terms of the Revised Organic Act of the Virgin 
Islands, approved July 22, 1954, 68 Stat. 497. 

It appears from your letter that, unless the amount of $85,000 may 
be credited to the appropriation obligated for making payments under 
contract No. WAbcf-19, your Department might be placed in the 
position of having to delay the correction of the defects in construction 
pending the appropriation of an equivalent amount by the Congress 
for such purpose. In this connection, we have been informally advised 
by your Department that no funds were added to the no-year appro- 
priation, entitled “Virgin Isiands Public Works, Office of Territories,” 
for the fiscal year 1955, and that most, if not all, of the unexpended 
balance of such appropriation will be used to meet other obligations 
or commitments relating to public works construction in the Virgin 
Islands. 

If the amount recovered from the surety represented damages for 
excess costs incurred as the result of a breach of the contract, it would 
be for deposit as a miscellaneous receipt. 10 Comp. Gen. 510; 14 id. 
106. However, as suggested in your letter, such amount is more 
in the nature of a reduction in the contract price, representing the 
approximate value of the unfinished work, and recovery of the 
amount overpaid—particularly in view of the fact that payment was 
made on the contract without proper authorization. It therefore 
appears that the amount recovered may be considered available for 
the satisfactory completion of the particular project, as it would have 
been but for the improper payment. Furthermore, there is no ques- 
tion of the type which arises where an appropriation, for a particu- 
lar fiscal-year period has lapsed pursuant to the provisions of section 
712 (b), Title 31, United States Code. See paragraph 6 (2) of Gen- 
eral Regulations No. 120, Revised, May 18, 1954, 33 Comp. Gen. 669, 
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671, which has reference to collections creditable to no-year or con- 
tinuing appropriation accounts which have not been officially closed. 

Accordingly, you are advised that the check for $85,000 properly 
may be credited to the appropriation chargeable with the contract 
work and expended for completion of the work in accordance with the 
specifications of contract No. WAbcf-19. 


[B-122376] 


Gratuities—Reenlistment Bonus—Active Federal Service 


In computing the active Federal service for determination of eligiblity to pay- 
ment of a reenlistment bonus under section 208 (B) of the Career Compensation 
Act of 1949, all periods of active duty should be included. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
May 10, 1955: 


Reference is made to letter of December 17, 1954, from the Assistant 
Secretary of Defense (Comptroller), enclosing copies of Committee 
Action No. 111, Military Pay and Allowance Committee, and request- 
ing decision whether active duty for training as a member of a Reserve 
component of the uniformed services should be considered “active 
Federal service” within the meaning of that term as used in section 2 
of the act of July 16, 1954, 68 Stat. 488. That section is, in pertinent 
part, as follows: 

The Career Compensation Act of 1949, as amended, is further amended by 
inserting the following new section at the end of title II: 

“SEC. 208. (a) Subject to subsections (b) and (c) of this section, a member 
of a uniformed service who reenlists in the regular component of the service 
concerned within ninety days after the date of his discharge or release from 


active duty, and who is not covered by section 207 of this Act, is entitled to a 
bonus computed according to the following table: 


* * * + = s * 


“(b) No bonus may be paid to a member who reenlists— 
“(1) during his prescribed period of basic recruit training ; or 
“(2) after completing a total of twenty years of active Federal service, 


The bonus payable to a member who reenlists before completing a total of 
twenty years of active Federal service, but who will under that reenlistment 
complete more than twenty years of such service, is computed by using as a 
multiplier only that number of years which, when added to his previous service, 
totals twenty years.” 

As indicated in Committee Action No. 111, the 20-year limitation on 
creditable service for bonus computation purposes apparently was 
included in the statute because it was deemed unnecessary or undesir- 
able to pay a reenlistment bonus on the basis of service to be performed 
by a member after completing the minimum period of service for 
eligibility for voluntary retirement. The Committee Action quotes 
from page 3 of Report No. 2098, House of Representatives, dated July 
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8, 1954, to accompany S. 3539—which became the act of July 16, 1954— 
as follows: 
No reenlistment bonus accrues after the completion of 20 years of service. This 
provision is in recognition of the fact that individuals who have completed 20 
years of service are eligible for retirement. 

Thus, in deciding whether active duty for training should be in- 
cluded in computing “active Federal service” for the purposes of the 
20-year limitation, it is appropriate to consider whether such training 
duty may be counted for eligibility for retirement. The difficulty in 
the matter results from the fact that under some retirement statutes 
active duty for training has been considered as proper for inclusion 
in determining years of service for eligibility for retirement while 
under other retirement statutes it has not been so considered. 

For example, the Judge Advocate General of the Air Force has 
held that the term “active Federal service performed”, as used in the 
mandatory retirement provisions of section 514 of the Officer Person- 
nel Act of 1947, 61 Stat. 902, includes periods of active duty for train- 
ing. See Digest of Opinions of the Judge Advocate General of the 
Armed Forces, 1953-1954, pages 588-589. And the Judge Advocate 
Genera] of the Army has held that full-time training or other full- 
time duty performed by members of the National Guard is creditable 
as “active Federal service” in computing years of service for retirement 
under section 5 of the act of July 31, 1935, as amended, 10 U. S. C. 
971b. See Digest of Opinions of the Judge Advocate General of the 
Armed Forces, July-September 1954. pages 139-140. On the other 
hand, Change No. 5 to Article C-10327, Bureau of Naval Personnel 
Manual, 1948. provides that in computing active service under the 
statutory provisions for retirement of Navy enlisted men after 30 years 
of Federal service, training duty should be excluded. 

The language of the quoted reenlistment bonus statute, however, 
does not provide a tenable basis for holding that the phrase “active 
Federal service”, as used in such statute, was intended to have one 
meaning when applied to members of one component of the uniformed 
services and a different meaning when applied to members of another 
component. In other words, it seems obvious that such phrase must 
have a uniform application to all members of the services who come 
within the provisions of the statute. Compare 50 Am. Jur., Statutes, 
section 433. 

As pointed out by the Military Pay and Allowance Committee, 
several recent statutes pertaining to retirement of members of the 
uniformed services have defined “active service” as including training 
duty. See, for example, section 306 (d) of the act of June 29, 1948, 
62 Stat. 1090; sections 412 and 511 of the Career Compensation Act 
of 1949, 63 Stat. 824, 829; section 2 (d) of the act of May 29, 1954, 
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68 Stat. 157. In consonance with those statutes and the view held by 
the Judge Advocates General of the Army and the Air Force, respect- 
ing the inclusion of training duty in computing periods of service for 
retirement purposes, it is concluded that the term “active Federal 
service”, as used in section 2 of the act of July 16, 1954, was intended 
by the Congress to include active duty for training. Compare B- 
110310, August 8, 1952. 

Accordingly, the question presented is answered in the affirmative. 


[B-123804] 


Contracts — Specification Changes — Acknowledgment of 
Receipt 

Failure of the low bidder to formally acknowledge in his bid the receipt of the 
addenda to the specifications may be treated as an informality and waived 
as provided by the invitation where the bidder could not have known about 
item No. 2 on which he bid unless he had received the first addendum and where 


the second addendum could have affected the cost of the work only to a neg- 
ligible degree if at all. 


Comptroller General Campbell to the Secretary of the Navy, May 
10, 1955: 


Reference is made to a letter dated April 28, 1955, with enclosures 
(L-400C/sm NOy-85894), from the Deputy Chief of the Bureau of 
Yards and Docks, requesting a decision as to the propriety of award- 
ing a contract to Robt. M. Dunville & Bros., Incorporated, on the 
basis of a bid submitted in response to the invitation containing specifi- 
cation No. 43077, as modified by addenda Nos. 1 and 2, for furnish- 
ing all labor, equipment, and materials and performing all work re- 
quired for a certain construction project at the Naval Supply Center 
(Cheatham Annex), Williamsburg, Virginia. 

The abstract of bids shows that seven bids were received, ranging 
from $434,808 to $564,200 for item 1 (the entire work) and from 
$415,848 to $541,400 on item 2 (entire work less canopy), the lowest 
bid in each instance being that of Robt. M. Dunville & Bros., Incor- 
porated. It is stated in the letter of April 28 that the low bid fails 
to acknowledge receipt of addenda Nos. 1 and 2, but that, however, 
the low bidder insists that by bidding upon item 2, which was only 
set up in addendum No. 1, he had in effect acknowledged that ad- 
dendum. The low bidder further insists that addendum No. 2 does 
not affect the price of the work. 

Respecting such contentions, it was reported that the Bureau of 
Yards and Docks considers that the submission of a price upon item 
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2 for “the entire work complete in accordance with the drawings and 
specifications,” less replacement of loading dock canopy, constitutes 
a sufficient acknowledgment of addendum No. 1. As to addendum 
No. 2, the Bureau found that the changes made by that addendum 
amount to a clarification of specification requirements with some slight 
increases in quality of work and some small increase in quantity of 
work, at an estimated cost of from $20 to $150. In view of the fact 
that the possible increased cost of $150 is minute in relation to the 
size of the project and the $12,000 to $14,000 difference between the 
low bid and the second-low bid, it is stated that the Bureau does not 
consider it advisable to readvertise. 

The instructions to bidders contained in the invitation provided 
that “Bids which do not reference all addenda * * * may be con- 
sidered informal” and paragraph 16 of Standard Form 22 made a 
part of the invitation provided that “the United States, however, re- 
serves the right * * * to waive any informality in bids received when- 
ever such * * * waiver is in the interest of the United States.” Al- 
though, in the previous Navy Department case referred to in the 
letter of submission (33 Comp. Gen. 508), we held that the failure of 
a bidder to certify that he had received all addenda as required by the 
invitation could not be waived as an informal deviation if the addenda 
involved affected the price, quantity, or quality of the work, there ap- 
pears to be no question here but that the low bidder’s action in bidding 
on items 1 and 2 constituted constructive acknowledgment of receipt 
of addendum No. 1. Furthermore, the facts submitted strongly indi- 
cate that the clarification of the specifications effected by addendum 
No. 2 could have affected the cost of the work only to a negligible 
degree, if at all. We agree, therefore, that the deviation in this par- 
ticular instance properly may be treated as an informality and waived 
as provided by the invitation. 


[B-122198] 
















Pay—Retired—Annuities for Dependents—Uniformed 
Services Contingency Option Act—Award of Retired Pay as 
Result of Correction of Records 





Former Army officers who submitted elections for survivors’ annuities under 
the Uniformed Services Contingency Option Act of 1953 more than 60 days after 
notification of the award of retroactive retirement pay which resulted from the 
correction of their military records under section 207 of the Legislative Reorgan- 
ization Act of 1946, did not make valid elections under section 3 of the 1953 act 
which requires former officers, with less than 18 years of service, to make elec- 
tions “at the time” of the award of retired pay. 
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Assistant Comptroller General Weitzel to Lieutenant Colonel Eugene 
Paletz, Department of the Army, May 11, 1955: 


By first endorsement dated November 24, 1954, the Chief of Finance, 
Department of the Army, forwarded your letter of October 28, 1954, 
requesting a decision as to the propriety of paying a voucher, in the 
total amount of $244.79, stated in favor of Lieutenant Colonel Alfred 
A. Weinstein, O 309 027, for $96.15, and Lieutenant Colonel Charles 
Richardson, Jr., O 113 591, for $148.64, representing retired pay for 
the month of August 1954, less deductions to cover the cost of pro- 
viding annuities for their survivors, as elected by them, under the 
provisions of the Uniformed Services Contingency Option Act of 
1953, approved August 8, 1953, 67 Stat. 501. 

It appears from your letter and accompanying papers that, as a 
result of a review by the Army Board for Correction of Military 
Records established pursuant to the provisions of section 207 of the 
Legislative Reorganization Act of 1946, as amended by: the act of 
October 25, 1951, 65 Stat. 655, 5 U. S. C. 191a, the Secretary of the 
Army on April 8, 1954, issued a memorandum for The Adjutant 
General directing that the Department of the Army records of Colonel 
Weinstein be corrected to show, in effect, that he was permanently 
incapacitated for active service by reason of physical disability, in- 
curred in line of duty, at the time of his relief from active duty on 
October 28, 1946, and that he was certified as eligible for retirement 
pay benefits in the grade of lieutenant colonel under the provisions 
of the act of April 3, 1939, 53 Stat. 555. On April 22, 1954, The Ad- 
jutant General advised Colonel Weinstein of the action of the Correc- 
tion Board. It further appears that by letter postmarked June 30, 
1954, Colonel Weinstein elected (on the prescribed form) to receive a 
reduced amount of retirement pay in order to provide annuities for 
his wife and children under the provisions of the Uniformed Services 
Contingency Option Act of 1953. 

In the case of Colonel Richardson, it appears that as a result of a 
review by the Correction Board, the Secretary of the Army on June 21, 
1954, issued a memorandum for The Adjutant General directing that 
the Department of the Army records of the officer be corrected to show, 
in effect, that he was permanently incapacitated for active service by 
reason of physical disability, incurred in line of duty, at the time of 
his relief from active duty on July 8, 1947, and that he was certified 
for retirement pay benefits under the provisions of the act of April 3, 
1939, in the grade of lieutenant colonel. On July 2, 1954, The Adju- 
tant General informed Colonel Richardson of the action of the Cor- 
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rection Board. It further appears that by letter of September 7, 1954, 
Colonel Richardson requested the Chief, Retired Pay Section, Settle- 
ments Division, Finance Center, U. S. Army, Indianapolis 49, Indiana, 
to advise him of the action he should take in order to avail himself 
of the provisions of the Uniformed Services Contingency Option Act 
of 1953, under which he desired to elect that his wife receive one-half 
of his current retirement pay, upon his death. A form for making 
such an election was sent to him and he completed it and returned it 
to the Finance Center by letter postmarked October 2, 1954. 

You question whether these persons are entitled to elect to receive 
retired pay in reduced amounts in order to provide annuities for their 
survivors and indicate that your doubt arises from the fact that the 
Uniformed Services Contingency Option Act of 1953 does not clearly 
provide coverage for members or former members granted retroactive 
retirement pay as a result of a correction of records made under section 
207 of the Legislative Reorganization Act, as amended. You further 
request to be advised as to the dates retired pay deductions to cover 
the cost of the annuities are to commence, in the event the elections are 
held to be valid. 

The Uniformed Services Contingency Option Act of 1953, as 
amended by the act of April 29, 1954, 68 Stat. 64, provides, in pertinent 
part, as follows: 


Sec. 2. As used in this act— 
* 











(c) The term “active member” means a member on the active list of a regular 
or reserve component of a uniformed service or member of a reserve component 
of a uniformed service, who has completed twenty satisfactory years in his 
uniformed service, as defined in section 302 of the Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948. 

(d) The term “retired member” means a member or former member of a 
uniformed service, who is or has been awarded retired, retirement, or retainer 
pay or equivalent pay as a result of service in one of the uniformed services. 

7 * . 














Sec. 3. (a) An active member may elect, prior to the completion of eighteen 
years of service which is creditable in the computation of active-duty pay in the 
uniformed service of which he is a member, to receive a reduced amount of any 
retired pay which may be awarded him as the result of service in his uniformed 
service in order to provide one or more of the annuities specified in section 4, 
payable after his death in a retired status to his widow, child, or children, if 
such widow, child, or children are living at the date of his retirement. Where 
the active member is awarded retired pay by his uniformed service for physical 
disability prior to the completion of the eighteen years of service, the election 
may be made at the time of retirement. An active member who has heretofore 
completed the eighteen years of service may make this election within one year 
[one hundred and eighty days] after the effective date of this Act.* * * A 
person who is a former member on the effective date of the Act [November 1, 
1953], and who is thereafter awarded retired pay by a uniformed service may 
make the election at the time he is awarded that pay. * * * [Language added 
in 1954 is underscored, and original language then omitted is enclosed in brackets. ]} 

(b) A retired member who has heretofore been awarded retired pay by a 
uniformed service may, within one hundred and eighty days after the effective 
date of this Act, elect to receive a reduced amount of that retired pay in order 
to provide one or more of the annuities specified in section 4 * * *, 





. - - * > * * 
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Sec. 4. (a) Under the conditions set forth in section 3, an active or retired 
member may elect one or more of the following annuities, payable under this Act, 
in such amount, expressed as a percentage of the reduced amount of his retired 
pay, as he may specify at the time of election, in amounts equal to one-half, 
one-quarter or one-eighth of the reduced amount of his retired pay. 


* ” * * > + & 

Sec. 8. This Act shall be administered under regulations prescribed by the 
President, which regulations shall be uniform insofar as practicable for all of 
the uniformed services. * * * 

Neither Colonel Weinstein nor Colonel Richardson was awarded 
retired pay prior to November 1, 1953, and neither of them was an 
“active member” with eighteen years or more of service at the time 
of award of retired pay. Hence, under the statute each of them was 
required, or permitted, to make his election “at the time” he was 
awarded retired pay. Since Colonel Weinstein was notified of the 
award of retired pay to him by letter of April 22, 1954, and Colonel 
Richardson was similarly notified by letter of July 2, 1954, and their 
elections were made on June 30, 1954, and October 2, 1954, respectively, 
the matter to be determined is whether, under the circumstances in 
their cases, either of them reasonably may be considered to have made 
his election “at the time” of the award to him of retired pay. 

The phrase “at the time,” when used in statutes and contracts, seems 
generally to have been construed by the courts to mean “simultane- 
ously with.” See the various interpretations of such phrase appear- 
ing in Words and Phrases, Permanent Edition. In construing the 
statute here involved, we are inclined to view the phrase as having 
been used in the somewhat more liberal sense of meaning at or about 
the time of the award of retired pay or within a short time after such 
award. Otherwise, a person who was a “former member” on Novem- 
ber 1, 1953, and who might thereafter be awarded retired pay, or a 
person retired for physical disability prior to the completion of 18 
years of service, would be required to make his election on the day 
he is awarded retired pay or be forever barred from making it. How- 
ever, since other classes of persons coming under the act were expressly 
given a limited period of 180 days after November 1, 1953, in which 
to make elections, it seems reasonably plain that it would not be con- 
sistent with the legislative intent to construe the phrase “at the time,” 
appearing in the same section of the act, in such a way as to allow 
members or former members whose cases are subject to that phrase a 
period equal to one-half or one-third of 180 days, after award of 
retired pay, in which to make their elections. Thus, we must hold that 
a period of 60 days or more, after award of retired pay, would be too 
long a period to allow such persons for the purpose of making their 
elections. In fact, it is our opinion that there would be grave doubt 
that any time in excess of 30 days after the award of retired pay to 
one of such members or former members reasonably could be allowed 








586 DECISIONS OF THE COMPTROLLER GENERAL [34 


him, consistently with the language and the purpose of the statute, in 
which to make an election under the statute. 

Colonel Weinstein’s election of options was postmarked June 30, 
1954, that is, 69 days after April 22, 1954, the date of the letter notify- 
ing him of the award of retired pay to him. Colonel Richardson’s 
election of options was postmarked October 2, 1954, or 92 days after 
July 2, 1954, the date of the notification to him of the award of his 
retired pay. Accordingly, neither of the elections may be considered 
valid and no deductions should be made from the retired pay of such 
persons to cover the cost of survivors’ annuities. 

The voucher and other papers transmitted with your letter are 
retained here. 


[B-122951] 


Travel Expenses—Use of Round Trip Ticket—Return by 
Different Route When Net Travel Cost Increase Is Nominal 


Under the provisions of paragraph 16 of the Standardized Government Travel 
Regulations, which require the use of round-trip tickets whenever practical and 
economical, an employee does not have to remain an additional day after the 
completion of duty at a temporary station in order to use the return portion of 
a round-trip ticket when return by a different route will result in only a nominal 
increase in net travel cost to the Government. 


Comptroller General Campbell to William L. Norfolk, National 
Labor Relations Board, May 11, 1955: 


Reference is made to your letter of February 9, 1955, requesting a 
decision whether you may certify for payment the voucher therewith 
transmitted proposing payment of $4.73 to Albert P. Wheatley, an 
employee of the National Labor Relations Board. The amount repre- 
sents the difference between the cost of the round-trip fare between 
Washington, D. C., and Shreveport, Louisiana, and the cost of two 
one-way tickets, one from Washington, D. C., to Shreveport, and one 
from Marshall, Texas, to Washington, D. C. The amount was de- 
ducted administratively from a prior travel voucher before payment. 

You say the circumstances surrounding the claim are as follows— 


Under directions of travel order No. 55-TX-57, dated September 2, 1954, Mr. 
Wheatley departed Washington on September 6th via Southern Railway arriving 
in Shreveport, La., on September 8th for the purpose of conducting a Board 
hearing. Upon conclusion of the hearing on September 16th. Mr. Wheatley 
found transportation to Washington would not be available until 5:00 p. m. of 
September 17, 1954. Rather than remain in Shreveport for approximately 
twenty-four hours Mr. Wheatley secured a ride at no expense to the Government 
to Marshall, Texas. Departure from Shreveport was at 7:00 p. m. on September 
16th, arriving in Marshall at 8:30 p. m. Transportation was secured via the 
Texas and Pacific Railway from Marshall to Washington, D. C. Mr. Wheatley 
departed Marshall at 9:10 p. m. on September 16th and arrived in Washington 
at 7: 30 a.m. September 18th. 
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Paragraph 16 of the Standardized Government Travel Regulations 
provides— 

Special tickets —Through tickets, excursion tickets, reduced rate round-trip or 
party tickets should be secured whenever practicable and economical. 

The application of that paragraph must be upon the facts of the 
individual case. The administrative difference statement shows that 
the cost of the two one-way rail fares utilized by the claim- 
ant amounted to $98.08, while the round-trip ticket would have cost 
$84.35, a difference of $13.73. This was reduced by the estimated sav- 
ing of per diem of $9 by the route used making the net excess cost by 
the use of the two one-way tickets $4.73. As the employee arrived in 
Washington at 7:30 a. m., September 18, Saturday, and would have 
arrived on Sunday had he used the round-trip ticket, the question of 
whether salary savings ordinarily is a materia] factor in determining 
the propriety of the use of one-way tickets is not for consideration in 
this case. We do not consider it reasonable, however, to hold that 
paragraph 16 of the regulations was intended to be applied so as to 
require an employee to remain at his temporary duty station for ap- 
proximately 24 hours after completion of his duty solely for the 
purpose of utilizing the return portion of a round-trip ticket. This 
is true particularly where only a nominal net increase in travel costs 
would result from his earlier departure by a different route or different 
means of transportation. In the circumstance here in question, it is 
held that the use of the return portion of the round-trip ticket was 
not practicable and economical. The voucher is returned and may be 
certified for payment if otherwise correct. 


[B-123592] 


Officers and Employees—Training Schools—Personal v. 
Government Expense 


Expenses of a training course at a private firm for several employees of the 
Bureau of the Census in the operation and maintenance of Univac Equipment 
may be paid from the Bureau’s appropriations for salaries and expenses in view 
of the expected future benefit to the agency, the administrative determination 
of economy and efficiency, and the fact that the training can be obtained only 
from the builders of the equipment. 


Comptroller General Campbell to the Secretary of Commerce, May 
11, 1955: 


Reference is made to your letter of April 12, 1955, requesting a de- 
cision whether several employees of the Bureau of the Census pres- 
ently assigned as Univac technicians and engineers may be authorized 
to attend, at Government expense, a 16-week training course for engi- 
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neers conducted by the Remington Rand Corporation at Philadelphia, 
Pennsylvania, in the operation and maintenance of Univac equipment. 

You advise that the Bureau of the Census, in an effort to carry out 
its responsibilities more efficiently and economically, has acquired 
from the Remington Rand Corporation two high-speed Univac elec- 
tronic computers at a cost of approximately two million dollars. You 
point out that the Univac is a highly complicated computer and that 
because of its recent development there is a very limited supply of 
specialists qualified to serve as engineers, technicians, and program- 
mers on this type of equipment. 

The purpose of having the employees attend the training course 
is that they may learn Univac maintenance engineering and the most 
effective utilization of the computer equipment to Census operations, 
and further, that they may be qualified to instruct other personnel in 
such matters. Your letter suggests that the training will result in a 
savings to the government in that it will enable a reduction in the 
present requirements for costly contract employment of technical and 
engineering services necessary for the operation and maintenance of 
the Univac system. 

You state that whereas the tuition and enrollment charges for this 
training course are $2,425 for each student, the Corporation is offering 
the course, without charge, to a limited number of employees of pur- 
chasers of the Univac. We understand that the Government will pay 
the regular compensation, travel expenses, and per diem in lieu of 
subsistence (sliding scale after 30 days) for the employees participat- 
ing in the program. Trainees will be given instructions eight hours 
each day, five days each week. To protect the interests of the Govern- 
ment you say that each participating trainee will be required to execute 
a training agreement, a copy of which accompanied your letter. The 
essence of the agreement is to require a trainee to reimburse the United 
States for any expenses incident to the training course “as the Depart- 
ment may consider reasonable” in the event he voluntarily separates 
himself from the Department, under circumstances not mutually ac- 
ceptable, within a period of not less than two years following com- 
pletion of the course. 

The doubt as to the availability of the appropriation “Salaries and 
Expenses, Bureau of the Census, 1955”—available “For expenses neces- 
sary for collecting, compiling and publishing current statistics pro- 
vided by law”—for expenses of this training is said to arise because 
the decisions relative to the matter and cited in your letter, namely, 34 
Comp. Gen. 168; 32 id. 340 [339], 31 id. 623; and 29 id. 96, deal with 
situations involving training at private institutions of only one or 
two weeks’ duration whereas the proposed training covers a period of 
sixteen weeks. In support of your contention that this training falls 
within the principle of the cited decisions, you emphasize that the 
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complexities of the Univac equipment make it impracticable to train 
a maintenance engineer in less than sixteen weeks and, therefore, you 
urge that such period of training is not unreasonable and should be 
authorized. 

The published decisions cited in your letter, and a number of unpub- 
lished decisions, have adhered to the established rule referred to by 
you that an appropriation made in general terms for particular pur- 
poses may be used for the payment of tuition and expenses, incident 
to the training of selected civilian employees in specialized courses 
of instruction of “brief duration” at private institutions, when it is 
administratively determined that the instruction is directly connected 
with and is essential to the fulfillment of the purposes for which the 
appropriation is made and is not for the personal convenience or 
knowledge of the employee. 

It is observed that the type of training courses considered in the 
cited decisions, which you point out covered a period of only one or 
two weeks, had to do with training for a specific and existing ad- 
ministrative need—as distinguished from general training of expected 
future benefit to the agency. In such latter connection see, for ex- 
ample, the recent action of the Congress authorizing the use of the 
appropriation “Salaries and Expenses, Internal Revenue Service” con- 
tained in the Treasury Department Appropriation Act, 1955, Public 
Law 374, approved May 28, 1954, 68 Stat. 145, for expenses pertaining 
to contract employee training administratively contemplated to cover 
a period of approximately four months. 

Manifestly, a course of special training extending over a period of 
sixteen weeks hardly may be regarded to be of “brief duration” as 
that term is used and applied in the referred-to rule and, therefore, 
exceptions to such rule must be sufficiently compelling to authorize ex- 
penditures therefor. In the present case the Bureau has made an ex- 
pensive capital investment in highly technical and highly complicated 
computing equipment. It has been determined administratively that 
the special training of selected personnel of the Bureau will result in 
greater efficiency and economy in the use of such equipment on Census 
uctivities by increasing the know-how of such members of its regular 
staff and reducing the “requirements for highly technical and engineer- 
ing work incidental to the operation of the Univac from outside 
sources.” 

Taking those facts into consideration, and the further fact that 
training of the nature here in question can be obtained only under the 
terms and conditions of the builders of Univac, you are advised that 
we will not question expenditures from the cited appropriation inci- 
dent to the said employees attending the training course here involved 
if otherwise proper. 
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[B-123127}] 





Appropriations—Authorized or Made—War Claims Fund 


Section 13 (a) of the War Claims Act of 1948, which provides that the moneys 
in the war claims fund shall be available for expenditure, constitutes an ap- 
propriation of moneys for the payment of claims arising under the act, and, 
therefore, the Foreign Claims Settlement Commission, without further author- 
ization from Congress, may certify for payment from the fund new claims 
arising under the War Claims Act Amendments of 1954. 


Comptroller General Campbell to the Chairman, Foreign Claims 
Settlement Commission, May 12, 1955: 


Reference is made to your letter dated March 3, 1955, relative to 
the authority of your Commission to certify for payment, and of the 
authority of the Secretary of the Treasury to pay, awards authorized 
by the Commission pursuant to the provisions of the act entitled 
“War Claims Act Amendments of 1954,” Public Law 744, 83d 
Congress, approved August 31, 1954, 68 Stat. 1033. 

The act amended the War Claims Act of 1948, 62 Stat. 1240, as 
amended, 50 U. S. C. App. 2001-2013, so as to provide for the settle- 
ment and payment of several new categories of claims not previously 
compensable under the War Claims Act. Specifically, Public Law 
744 extended the benefits under the War Claims Act of 1948 to 
employees of contractors of the United States and certain other per- 
sons by amendments to sections 5 and 6 of such act and by adding 
sections 15, 16, and 17 thereto. 

You invite our attention to the Independent Offices Appropriation 
Act, 1955, Public Law 428, 83d Congress, approved June 24, 1954, 
68 Stat. 272, pertaining to the War Claims Commission, predecessor 
to the Foreign Claims Settlement Commission, which provides in 
pertinent part under the heading “War Claims Commission,” (68 
Stat. 293) , subheading “Payment of Claims,” as follows: 

For payment of claims, as authorized by the War Claims Act of 1948, as 
amended, from funds deposited in the Treasury to the credit of the war claims 
fund created by section 13 (a) of said Act, such sums as may be necessary, 
to be available to the Secretary of the Treasury for payment of claims under 
sections 4 (a), 4 (b) (2), 5 (a) through (e), 6 and 7 of said act to the payees 
named and in the amounts stated in certifications by the War Claims Com- 
mission and the Secretary of Labor or their duly authorized representatives, 
which certifications shall be in lieu of any vouchers which might otherwise be 
required * * *, 

You state that Public Law 615, 68 Stat. 759, was approved on 
August 21, 1954, subsequent to the enactment of Public Law 428. 
By virtue of section 3 (a) of that act, section 2 (e) of the War Claims 
Act of 1948, as amended, which required the Commission to terminate 
its affairs by March 31, 1955, was repealed. 

Adverting to Public Law 428, you note that the above-quoted por- 
tion of such law provides for such sums as may be necessary for pay- 
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ment of claims under sections 4 (a), 4 (b) (2), 5 (a) through (e), 6 and 
7 of the War Claims Act. You state that the foregoing circumstances 
have given rise to two questions which you present for our considera- 
tion. The questions are as follows: 

1. May the Foreign Claims Settlement Commission certify for payment, and 
may the Secretary of the Treasury pay, awards authorized by the Commission 
based upon claims arising pursuant to those provisions of Public Law 744 which 
have amended sections 5 and 6 of the War Claims Act of 1948, as amended, 
during the fourth quarter of fiscal year 1955 without further authorization by 
the Congress? 


If the foregoing question is answered in the affirmative the second question is 
stated as follows: 


2. May the Foreign Claims Settlement Commission certify for payment, and 
may the Secretary of the Treasury pay, awards authorized by the Commission 
pursuant to those portions of Public Law 744 which added new sections 15, 16, 
and 17 to the War Claims Act of 1948, as amended, providing new categories 
of claims not hitherto compensable under the Act? 

Evidently the doubt as to the authority of your Commission to 
certify for payment, and as to the authority of the Secretary of the 
Treasury to pay, awards authorized by the Commission pursuant to the 
provisions of Public Law 744, arises from the fact that Public Law 
744, was enacted subsequent to the Independent Offices Appropriation 
Act, 1955, Public Law 428, and that the estimates presented in con- 
nection with Public Law 428 did not encompass the new claims author- 
ized by the provisions of Public Law 744. 

Section 13 (a) of the War Claims Act of 1948, as amended (50 
U.S. C. App. 2012 (a) provides as follows: 

There is created on the books of the Treasury of the United States a trust fund 

to be known as the War Claims Fund. The War Claims Fund shall consist of all 
sums covered into the Treasury pursuant to the provisions of section 39 of the 
Trading With the Enemy Act of October 6, 1917, as amended [section 39 of this 
Appendix]. The moneys in such fund shall be available for expenditure only 
as provided in this Act [sections 2001-2012 and 2013 of this Appendix] or as 
may be provided hereafter by the Congress. [Italics added.] 
Under that section moneys covered into the War Claims Fund are 
made “available for expenditure” as provided in that act or as may be 
subsequently provided by the Congress. Although the words “appro- 
priate” or “appropriated” are not used in section 13 (a), there is no 
question but that the language used therein providing that the moneys 
in the War Claims Fund, “shall be available for expenditure,” in 
effect, makes an appropriation. See B-67175, July 16, 1947. The 
only limitation is that such moneys may be expended only as provided 
in the act or as may thereafter be provided by the Congress. 
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Section 5 (e) of the War Claims Act of 1948, as amended (50 U.S.C. 
App. 2004 (e) ), provides in pertinent part, as follows: 

Any claim allowed by the Commission under this section shall be certified to the 
Secretary of the Treasury for payment out of the war claims fund established by 


section 13 of this Act, and shall be payable by the Secretary of the Treasury to 
the person entitled thereto * * *. [Italics added.] 


Section 1 (c) of Public Law 615, 68 Stat. 759, 760, amends the above- 
quoted section of the War Claims Act by inserting after the words 
“under this section” the following: “(except under subsection (g)).” 
Apparently, the reason for this amendment was to insure that Korean 
war claims would not be paid from the trust fund entitled the “War 
Claims Fund” established pursuant to section 13 (a) of the War 
Claims Act, 62 Stat. 1247. It appears that Congress intends that the 
Korean war claim benefits provided for by Public Law 615 shall be 
paid out of appropriated funds (see page 4, H. R. No. 2180, 83d Con- 
gress, accompanying H. R. 9390, which became Public Law 615; see 
also, page 2 of S. Rept. No. 2248, 83d Congress, accompanying H. R. 
9390). 

Section 6 (b) of the War Claims Act, as amended (50 U. S. C. 
App. 2005 (b)) provides, in pertinent part, as follows: 

The Commission is authorized to receive, adjudicate according to law and 

provide for the payment of any claim filed by any prisoner of war * * *. Any 
claim allowed under the provisions of this subsection shall be certified to the 
Secretary of the Treasury for payment out of the War Claims Fund established 
by section 13 of this act. [Italics added.] 
The above-quoted language of subsection 6 (b) is also contained in 
subsection 6 (d) (50 U.S. C. App. 2005 (d)) in connection with bene- 
fits provided by that subsection (6 (d)). Also, subsections 15 (e), 16 
(e) and 17 (d) of the War Claims Act, as amended, as added by Public 
Law 744, all contain language providing that claims allowed “under 
this section” shall be certified to the Secretary of the Treasury for 
payment out of the War Claims Fund established by section 13 (a) 
of the act. 

There can be no doubt that subsections 5 (e), 6 (b), 6 (d), 15 (e), 
16 (e) and 17 (d) set forth the manner in which the funds made 
available for expenditure by section 13 (a) shall be paid out to satisfy 
claims allowed pursuant to such sections or subsections, as the case 
may be. Thus it isclear that the War Claims Act of 1948, as amended, 
makes funds available for the payment of awards authorized by your 
Commission under the sections or subsections of that act which are 
properly for administration by your Commission except the referred 
to Korean claims. 

Accordingly, assuming there are sufficient moneys in the war Claims 
Fund to cover awards authorized by your Commission, both questions 
are answered in the affirmative. 
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[B-123303] 


Leases—District of Columbia Space—Prior Appropriation 
Necessity—aAvailability of Health, Education, and Welfare 
Grants 


In the absence of a specific provision for the payment of rents in the District 
of Columbia in the appropriation for rehabilitation of disabled residents of the 
District of Columbia, and the absence of a similar provision in the appropriation 
for grants for rehabilitation services, the prohibition in the act of March 3, 1877, 
precludes the use of funds granted the District’s Department of Vocational Re- 
habilitation by the Department of Health, Education, and Welfare, for rental 
of space in privately-owned buildings, regardless of whether such funds are 
District or Federal. 


Comptroller General Campbell to the President, Board of Commis- 
sioners of the District of Columbia, May 12, 1955: 


Your letter of March 10, 1955, submits for decision a question 
whether funds granted to the District of Columbia by the Bureau of 
Old Age and Survivors Insurance, Department of Health, Education, 
and Welfare, may be used for the rental of space in a privately-owned 
building. It appears from your letter that the space proposed to 
be rented is intended to be used in carrying out an agreement between 
the Government of the District of Columbia and the above Bureau. 
Under such agreement the District’s Department of Vocational Re- 
habilitation would determine for the Bureau the existence and degree 
of disabilities of beneficiaries for the purpose of “freezing” certain 
benefit rights during periods of disability. 

It is stated in your letter that in order to provide the funds to carry 
out these arrangements the Bureau will make grants from their ap- 
propriated funds to pay all of the costs involved as will be done in the 
case of all of the States and Territories. It is pointed out that under 
the provisions of section 11 (g) of the “Vocational Rehabilitation 
Amendments of 1954,” 68 Stat. 661, the term “State” includes the Dis- 
trict of Columbia and in view thereof it is stated that it would appear 
that the District should not be treated otherwise in securing the bene- 
fits of that act. It is urged that if the District is not to be treated as 
a state, as authorized by the statute, the District would be placed in 
a rather unfair position. 

The act of March 3, 1877, 19 Stat. 370 (40 U. S. C. 34) prohibits 
the execution of any contract for the rent of any building, or part of 
any building, in the District of Columbia until an appropriation 
therefor shall have been made in “terms” by the Congress. The act 
was intended to retain under the control of the Congress the housing 
of the various departments and establishments of the Government in 
the District of Columbia where the costs of maintaining such activities 
involve expenditures not specifically provided. The provisions of the 
statute have been held applicable to the renting of buildings by the 
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District. 10 Comp. Dec. 117; td. 178. In 17 Comp. Gen. 424, it was 
held, quoting from the syllabus, as follows: 

The act of March 3, 1877, 19 Stat. 370, prohibiting any contract for rent of 
buildings in the District of Columbia for governmental purposes until an 
appropriation has been made therefor, is applicable to the District of Columbia 
municipal government, as well as the Federal Government, and as no provision 
for rent in the District of Columbia is made in the appropriation for grants to 
States for public health work—act of May 14, 1937, 50 Stat. 137—funds allotted 
to the District of Columbia under sections 601 and 602 of the Social Security Act, 
49 Stat. 634, whether regarded as Federal or District funds, may not be used for 
rent of quarters in the District of Columbia. 

Reconsideration of the decision was requested by the President, 
Board of Commissioners. In his letter dated December 7, 1937, he 
pointed out that the states of Maryland, West Virginia and South 
Carolina, were authorized to use grant in aid funds to cover payment 
of rental space and urged, as contended by you, that the District of 
Columbia, as a “State,” should receive the same consideration as the 
States mentioned. In decision of December 23, 1937, A-90515, affirm- 
ing the decision in 17 Comp. Gen. 424, it was stated : 

While the funds allotted to the District of Columbia under section 602 (a) 
of the Social Security Act of August 14, 1935, 49 Stat. 634, cease to be Federal 
funds upon payment to the District of Columbia as provided for under section 
602 (c) of said act and thereafter are available for the same purposes and 
objects as are similar allotments paid to the several States, it must be held 


that the expenditures of said funds by the District of Columbia are subject to the 
general laws governing the expenditure of funds of said District. 


* ” * * 2 . e 

As stated in my decision to you of November 24, 1937, the quoted statute [act 
of March 3, 1877] is applicable to the renting of quarters by the Municipal 
Government of the District of Columbia as well as the Federal Government * * * 
This restriction applicable to the District of Columbia with respect to the pay- 
ment of rent, is, of course, not applicable to the funds made available to the 
various States under Title VI of the Social Security Act. Hence, the fact that 
some of the States may be authorized to pay rent from the allotments so made 
to them is not for consideration in determining whether the District of Columbia 
is authorized to pay rent from the allotment made to it. 

The situation now presented differs in no material respect from 
that considered in the decisions cited above. Consequently, regardless 
of whether the funds allotted to the District by Federal agencies be 
regarded as District funds or Federal funds they may not be used for 
the rental of quarters in the absence of a specific provision therefor. 

The current appropriation for rehabilitation of disabled residents 
in the District (Public Law 468, approved July 1, 1954 (68 Stat. 384) ), 
contains no provision for rent. Accordingly, and since the current 
appropriation for making grants to states, the several territories and 
the District of Columbia providing for rehabilitation services (Public 
Law 472, approved July 2, 1954 (68 Stat. 440) ), contains no provision 
which “in terms” authorizes the rental of buildings in the District of 
Columbia, funds granted the Department of Vocational Rehabilitation 
by the Bureau may not be used for the rental of space in a privately- 
owned building. 
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[B-123338] 
Contracts—Subcontracting—Legality 


There is nothing in the Walsh-Healey Act or in the Armed Services Procurement 
Act which prohibits awarding a contract to a company which contemplates sub- 
contracting and, therefore, an otherwise qualified bidder found to have the 
necessary experience, organization, and technical qualifications, and who has or 
can acquire the necessary facilities for performance may be awarded the contract 
notwithstanding it intends to subcontract the work. 

Comptroller General Campbell to the Blue Anchor Overall Com- 


pany, Inc., May 12, 1955: 


Further reference is made to your letter of March 18, 1955, protest- 
ing against an award of a contract to Dexton Clothes Company on 
the basis of its bid submitted in response to invitation for bids No. 
J D-IF B-383-728-55, issued by the Aviation Supply Office, Phila- 
delphia, Pennsylvania. 

As you were advised by letter of March 25, 1955, the Secretary of 
the Navy was requested to furnish a full report in the matter. The 
requested report, together with pertinent papers, has now been 
received. 

The record shows that the bid of the Dexton Clothes Company indi- 
cated the name of the manufacturer and the place of the manufacture 
as Dexton Clothes Company, 79 Fifth Avenue, New York 3, New 
York, and the location where the articles were to be inspected as 
“Grosse Pointe Accessories Corp., Anniston, Ala., and/or others.” 

You contend that the above-quoted provision in the bid is improper 
and does not conform to the invitation, and that after the opening of 
the bids you received a telephone call from Dexton Clothes Company 
inquiring whether you would be interested in making the article for 
them in your Plant at Olive Hill, Kentucky. It is alleged that Dexton 
Clothes is shopping around for a subcontractor and that this is the 
type of bidding which the Walsh-Healey Act was designed to prevent. 

The record shows that, upon request of the contracting officer, 
Dexton Clothes advised that the cutting, shipment and inspection 
would be at the plant of the Grosse Pointe Accessory Corp., Anniston, 
Alabama, and submitted a letter dated March 11, 1955 (5 days prior 
to the bid opening) from that corporation agreeing to manufacture 
the articles. A preaward survey of both the Dexton Clothes Company 
and the Grosse Pointe Accessory Corp. disclosed that both were quali- 
tied to perform the proposed contract. 

There is nothing in the Walsh-Healey Act, 49 Stat. 2036, or in the 
Armed Services Procurement Act, 62 Stat. 21, which prohibits an 
award to a company which contemplates subcontracting. Section 
1-307 (c) of the Armed Services Procurement Regulations permits 
award to an otherwise qualified bidder who has the necessary experi- 
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ence, organization, and technical qualifications, and has or can acquire 
the necessary facilities (including probable subcontractor arrange- 
ments) to perform the proposed contract. Since it has been admin- 
istratively determined that both Dexton Clothes Company and Grosse 
Pointe Accessory Corp. are qualified to perform the work and the bid 
appears otherwise proper, there is no legal basis to refuse to consider 
the bid of the Dexton Clothes Company. 


[B-123368] 


Appropriations—Obligation—Contracts—Quantity Varia- 
tions—Lumber Procurement 

Lumber procurement contracts which contain the standard variations clause 
permitting ten percent overshipment or undershipment may be recorded as 
obligations in the maximum quantities deliverable without violating section 1311 
of the Supplemental Appropriation Act, 1955, concerning recording of obligations. 
Comptroller General Campbell to the Honorable George Smathers. 
United States Senate, May 12, 1955: 


Further reference is made to your communication of March 23, 1955, 
transmitting a letter dated March 1, from the Logan Lumber Com- 
pany, Tampa, Florida, together with a letter dated March 18, from the 
Assistant Chief of Engineers for Military Supply, Department of the 
Army. This will also acknowledge receipt of your letter of May 4, 
1955. 

The company states that for many years Government lumber pro- 
curement contracts have permitted a ten-percent overshipment or 
undershipment of the quantity ordered but that current Corps of 
Engineers’ contracts preclude any upward variations in quantity. 
Because of the delays and expenses of ascertaining, during loadings, 
that the quantities of lumber shipped do not exceed those called for 
in the contract, the company urges that the former upward variation 
provision be restored. 

The Assistant Chief of Engineers for Military Supply has stated 
that procedures in effect prior to the passage of the Supplemental 
Appropriation Act, 1955, approved August 26, 1954, 68 Stat. 800, 
permitted recording obligations, under lumber procurement contracts 
which contained provisions for upward variation in quantities, in the 
maximum amounts payable thereunder as a safeguard against viola- 
tions of the Anti-Deficiency Act, Revised Statutes 3679, as amended, 
31 U.S.C. 665. However, while agreeing that the current administra- 
tive restriction against upward variation “prohibits the normal flexi- 
bility of the standard variations clause common to such procurement 
contracts,” he construes section 1311 of the Supplemental Appropria- 
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tion Act, 1955, 68 Stat. 830, as permitting recording of obligations only 
in the stated (instead of maximum) amount of such contracts. 
Section 1311 provides, in pertinent part, as follows: 
Sec. 1311. (a) After the date of enactment hereof no amount shall be recorded 


as an obligation of the Government of the United States unless it is supported 
by documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obliga- 
tion of the appropriation or fund concerned for specific goods to be delivered, 
real property to be purchased or leased, or work or services to be performed; or 


* * ” * *” * - 

(d) No appropriation or fund which is limited for obligation purposes to a 
definite period of time shall be available for expenditure after the expiration 
of such period except for liquidation of amounts obligated in accord with sub- 
section (a) hereof; but no such appropriation or fund shall remain available for 
expenditure for any period beyond that otherwise authorized by law. 

Inasmuch as the standard permissible variation of ten percent 
overshipment or undershipment of the quantity ordered is reported 
to be common to lumber procurement contracts, it is our view that 
recording the amount necessary to pay for the maximum quantities 
deliverable does not violate the letter or the spirit of section 1311. The 
Secretary of Defense is being so advised by letter of today. 

Accordingly, while we perceive nothing in section 1311 which re- 
quires the Corps of Engineers to restrict the usual upward variations 
in quantities of lumber, their present practice in that regard is an 
administrative matter over which we have no control. 

The correspondence enclosed with your letter is returned, as 
requested. 


[B-119580] 


Subsistence—Per Diems—Military, Naval, Ete., Person- 
nel—Temporary Duty—Within Metropolitan Area of Home 


Naval Reserve officer ordered to temporary duty in vicinity of his home where 
Government quarters and messing facilities are available is not entitled to per 
diem inasmuch as such duty comes within the purview of paragraph 6450, Joint 
Travel Regulations, which precludes payment of expenses incident to short trips 
in the vicinity of the duty station. 

Assistant Comptroller General Weitzel to Lieutenant (J. G.) Crozier 


C. Mauer, Department of the Navy, May 13, 1955: 


Further reference is made to your letter of March 5, 1954, requesting 
review of settlement dated December 10, 1953, which disallowed your 
claim for per diem at the rate of $1 per day during the period June 30 
to September 19, 1952. 

By Bureau of Naval Personnel orders of May 1, 1952, addressed 
to you at San Francisco, California, you were ordered to active duty 
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and directed to proceed and report to the commanding officer, Naval 
Supply Center, Oakland, California, for duty under instruction. It 
is stated in Bureau of Naval Personnel orders of June 9, 1953, that 
the orders of May 1, 1952, were “corrected” to show your duty as 
“temporary duty under instruction, pending further assignment.” It 
appears that both Government quarters and messing facilities were 
available at that place during your period of duty from June 30 to 
September 19, 1952. 

The per diem which is payable under section 303 (a) of the Career 
Compensation Act of 1949, 63 Stat. 813, and Part E, Chapter 4, Joint 
Travel Regulations, for travel and temporary duty in the United 
States, can accrue to members of the uniformed services only inci- 
dent to travel “away from their designated posts of duty.” Since the 
change from home to first station is regarded as a permanent change 
of station (paragraph 3003-1a, Joint Travel Regulations) per diem 
may be paid for ordered temporary duty en route to an officer’s first 
permanent station. However, an officer ordered to active duty does 
not enter into a travel status until he is required to leave his home. 

An officer’s “home” at the time he is ordered to active duty is defined 
in paragraph 1150-3, Joint Travel Regulations, as “the place recorded 
as the home of the individual when * * * ordered into the relevant tour 
of active duty.” In a communication dated November 16, 1953, the 
Chief of Naval Personnel reported to this Office that your home of 
record upon appointment as an officer in the Naval Reserve was 1700 
Golden Gate Avenue, San Francisce, California. In such circum- 
stances, the latter address must be regarded as your home at that 
time. 

Paragraph 6450, Joint Travel Regulations, provides that expenses 
incurred incident to short trips within the immediate vicinity of the 
duty station are not payable and it has been held that neither per diem 
nor mileage is authorized for such trips. B-119101 of even date. 
Since the duty performed by you during the period of your claim was 
in the immediate vicinity of your home, there is no basis for conclud- 
mg that your duty at Oakland involved more than a short trip within 
the meaning of the regulation. 

As to your statement that similar claims of other officers who at- 
tended the same course of instruction have been paid by this Office, 
it is noted that you did not furnish the names of such officers. If the 
facts involved in such claims are not distinguishable from those pre- 
sented in your claim, it would appear that payment would be errone- 
ous and if any such payments were actually made they would furnish 
no basis for favorable action on your claim. 

Under the circumstances disclosed, there is no authority for the pay- 
ment of your claim and the disallowance is sustained. Your original 
orders are returned herewith. 
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[B-123514] 


Appropriations—Reclamation Service—Construction of 
Sewerage System for Use of Government and General Public 


In the absence of specific statutory authority, the Bureau of Reclamation may 
not execute a contract for the construction of a sewerage system in excess of 
the capacity required by the Government to be used jointly by a Reclamation 
project camp and the general public even though the cost of a larger system 
would be about the same. 


Comptroller General Campbell to the Secretary of the Interior, May 
13, 1955: 


In letter dated April 1, 1955, the Under Secretary of the Interior 
requested a decision as to the propriety of executing a contract with 
the town of Glendo, Wyoming, providing, among other things, for 
the construction by the United States of a “500-capacity sewerage 
system” for joint use by the Government and the 200 citizens of the 
town. 

By Joint Resolution of July 16, 1954, 68 Stat. 486, the Bureau of 
Reclamation was authorized to construct and operate the Glendo 
Dam and Power Plant, Glendo Unit, as part of the Missouri River 
Basin Project. It is indicated in the submission that, in connection 
with providing housing facilities for Government personnel concerned 
with the administration of the project, it has been decided, after 
discussions, that the Bureau of Reclamation should construct a camp 
for Bureau personnel on 10 acres of land to be donated by the Town 
and which site is adjacent to the town limits. 

It is stated that a 150-person capacity septic-type system would 
be adequate to serve the camp needs for sewage disposal. How- 
ever, it is proposed, in order to fulfill the requirements of the residents 
of the Town, that the Government construct a 500-person capacity 
sewerage system to be used jointly by the Town and the Federal 
Government. It is reported that the cost of the 500-person system 
would be about the same as the smaller system. In exchange for the 
right to use the sewerage system constructed by the United States, 
the Town would operate and maintain the system in perpetuity with- 
out cost to the Government and, in addition, would furnish certain 
services to the camp area such as water, gas service, street maintenance 
and lighting, and fire and police protection. 

It is stated in the letter of the Under Secretary that it is the con- 
sidered opinion of your Department that the provision in the proposed 
contract for the construction and joint use of the larger system is in 
the best interest of the Government. The primary justification for 
that view appears to be that the Government would be relieved of 
the continuing expense for operation and maintenance of the system. 
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While it is conceded in the letter of April 1 that there is no law spe- 
cifically authorizing the Department to construct a facility larger 
than for its actual needs, it is suggested that the execution of the pro- 
posed contract is authorized under the broad authority vested in you 
under the provisions of sections 7 and 10 of the Reclamation Act of 
June 17, 1902, 32 Stat. 388, 389, 43 U. S. C. 421, 373. 

The primary question for determination here is whether the appro- 
priated funds of your Department are available for the construction 
of sewerage facilities in excess of the Government’s requirements so 
as to meet the needs of the inhabitants of the Town of Glendo. We 
are of the opinion that that question must be answered in the nega- 
tive. The proposed use of appropriated funds necessarily involves 
section 3678, Revised Statutes, 31 U. S. C. 28, which provides that, 
except as otherwise provided by law, sums appropriated for the vari- 
ous branches of expenditure in the public service shall be applied 
solely to the objects for which they are respectively made, and for no 
others. Thus, it is apparent that the desirability of an expenditure 
does not make an appropriation available for such expenditure if it 
is not otherwise available therefor. The accounting officers have held 
it to be fundamental that Federal agencies cannot make use of appro- 
priated funds to manufacture products or materials for, or otherwise 
supply services to, private parties in the absence of specific authority 
therefor. 28 Comp. Gen. 38. It would seem but a logical extension 
of that principle that the expenditure of appropriated funds for the 
construction of a Government facility designed for use by private 
parties likewise is prohibited unless specifically authorized by statute. 

It is recognized that the Government will receive certain tangible 
benefits in return for its undertaking under the proposed agreement. 
But that fact has not been regarded as controlling in similar cases. 
For example, it has been held that the performance of services by 
Government personnel for non-Federal or private agencies involves an 
improper use of appropriated funds even where the Government is 
compensated therefor or reimbursed in kind. B-69238, July 13, 1948; 
31 Comp. Gen. 624. And see, particularly, the decision in 32 Comp. 
Gen. 91, holding that agreements entered into between the Government 
and county or municipal authorities contemplating the use of Federal 
fire-fighting equipment and personnel beyond the limits of United 
States reservations contravened the provisions of 3678, Revised Stat- 
utes, notwithstanding the fact that under the agreements the local 
governmental authorities were to furnish fire-fighting services to the 
Government reservations. Specific statutory authority for such agree- 
ments now is under consideration by the Congress. (S. 1006 and H. R. 
6015, 84th Congress, First Session.) 

Neither the act of June 29, 1948, 62 Stat. 1129, appropriating funds 
for the Missouri River Basin Project (including the Glendo Project) 
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nor the current appropriation for carrying out the functions of the 
Bureau of Reclamation, 67 Stat. 265, reasonably may be construed as 
contemplating the construction of facilities such as here involved for 
use of the general public, and no other statute has come to attention 
which would authorize the proposed expenditure. With reference to 
sections 7 and 10 of the Reclamation Act of June 17, 1902, referred to 
in the letter of April 1, while it is true that there is vested in the Secre- 
tary broad authority to acquire rights and property and to perform 
any and all acts neecssary for carrying out the provisions of the statute, 
such authority does not appear sufficient to render appropriated funds 
available for the performance of a function which is not authorized. 

That both the Department of Interior and the Congress viewed an 
expenditure such as proposed as improper would seem to be indicated 
by the enactment of Public Law 832, 81st Congress, approved Sep- 
tember 25, 1950, 64 Stat. 1031, which authorized the Secretary of the 
Interior to transfer to the town of Mills, Wyoming, the sewerage 
system constructed by the United States in and adjacent to the town. 
It is understood that in that case it was recognized that there was no 
existing statutory authority for the Bureau to dispose of the excess 
sewerage capacity to the town of Mills and that special legislation 
to accomplish that result was necessary. We think that in this case 
also there should be legislative sanction of the proposed contract inso- 
far as it would obligate the United States to construct a larger capacity 
sewerage system than that required for the project needs for joint use 
by the Government and the town of Glendo. 

In view of the foregoing, you are advised that we would be re- 
quired to object to the proposed contract in that respect in the absence 
of specific statutory authority therefor. 


[B-121790] 


Gratuities—Six Months’ Death—Minor Child—Adoption by 
Third Party 


A deceased Naval officer’s minor child who was legally adopted by others prior 


to the officer’s death may not be paid the six months’ death gratuity authorized 
by the act of June 4, 1920. 


Assistant Comptroller General Weitzel to Nathan Casaver McCoy, 
May 16, 1955: 


Reference is made to your claim, as legal guardian of Sue Carmell 
McCoy, for the six months’ death gratuity payment in the case of 
Loel Ralph Miller, late lieutenant, United States Naval Reserve, who 
died January 28, 1954, of injuries received in an aircraft accident 
while engaged in an authorized ferry flight. 
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Your claim has been the subject of correspondence from Honorable 
Tom Steed, House of Representatives, and your attorney, Mr. Ellis 
Lyons; and Congressman Steed and your attorney have canferred 
personally with our representatives regarding the matter. 

It appears that Sue Carmell McCoy is the minor daughter of the 
late officer and Mary Jane Miller. By Judgment and Decree of Di- 
vorce No. 3315, entered June 20, 1951, in the District Court of Payne 
County, Oklahoma, Mary Jane Miller was awarded a divorce from the 
late officer and custody of the minor child. The decree provided that 
when the officer became employed, he would contribute $50 per month 
to the support of the child. By Decree of Adoption No. 332, entered 
February 6, 1952, in the County Court of Payne County, Oklahoma, 
the minor child was adopted by you and your wife, Mildred Reynolds 
McCoy, the decree providing, in part, that: 

* * * the said minor, Sue Carmell Miller, be, and she is hereby decreed to be 
held the lawfully adopted child of said petitioners, Nathan Casaver McCoy and 
Mildred Reynolds McCoy, and that the name of said child be changed from Sue 
Carmell Miller to Sue Carmell McCoy, and that from and after the signing of 
this decree the exclusive custody, care, nurture and education of said child shall 


be vested in the said petitioners ; and that the parents of said child, and all other 
persons are forever barred from claiming the custody or possession of said child. 


On July 20, 1951, the late officer executed DD Form 93, Record of 
Emergency Data for the Armed Forces of the United States, stating 
that he was divorced and that Sue Carmell Miller was his child. He 
further stated on such form that, in the event he was not survived by 
a wife or an eligible child entitled to the six months’ gratuity, he 
desired that payment be made to his mother, Beulah Jane Miller. On 
December 29, 1952, the late officer executed another DD Form 93, on 
which he stated that he had no wife or child and named his mother, 
Beulah Jane Miller, as primary beneficiary to receive the six months’ 
death gratuity payment. 

Our Claims Division certified the arrears of pay and allowances due 
the late officer’s estate for payment to you as administrator of his 
estate. The six months’ gratuity was certified for payment to Beulah 
J. Miller, mother, as designated beneficiary. Your claim for the 
gratuity as legal guardian of Sue Carmell McCoy was denied on 
authority of our decision dated November 17, 1943, 23 Comp. Gen. 371, 
holding that the minor child of a divorced member of the Armed 
Forces who had been legally adopted by others prior to the member’s 
death is not his child for purposes of the six months’ death gratuity. 

In his very able brief, and orally, your attorney contends that the 
adoption statutes of the State of Oklahoma do not cut off the right 
of a child who has been adopted by others to inherit from its natural 
parents and he says that the Judge Advocate General of the Army is of 
opinion that your ward may inherit from her natural father. Also, 
he points out that adopted children have been recognized in certain 
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cases by the Veterans Administration and the Bureau of Employees’ 
Compensation as children of their natural parents for purposes of 
veterans’ benefits and employee compensation payments. In such 
circumstances, he urges that your claim for the six months’ gratuity 
should be allowed. 

The act of June 4, 1920, as amended, 34 U. S. C. 943, provides, in 
pertinent part, as follows (quoting the United States Code) : 

Immediately upon official notification of the death from wounds or disease, not 
the result of his or her own misconduct, of any officer, enlisted man, or nurse on 
the active list of the Regular Navy or Regular Marine Corps, or on the retired 
list when on active duty, the Paymaster General of the Navy shall cause to be 
paid to the widow, and if there be no widow, to the child or children, and if 
there be no widow or child, to any other dependent relative of such officer, enlisted 
man, or nurse previously designated by him or her, an amount equal to six 
months’ pay at the rate received by such officer, enlisted man, or nurse at the 
date of his or her death. * * * And provided further, That in the event of the 
death of any beneficiary before payment tu and collection by such beneficiary 
of the amount authorized herein, such amount shall be paid to the next living 
beneficiary in the order of succession above stated. 

Prior to enactment of the quoted proviso the United States Court 
of Claims had held that the death of the surviving widow of a deceased 
Army officer prior to payment to her of the six months’ gratuity under 
the similar act of December 17, 1919, 10 U. S. C. 903, created a right 
of action in favor of the legal representative of her estate, and that 
the proceeds of the gratuity were payable to him for disposition. See 
Campbell, Adm. v. United States, 80 C. Cls. 836 (1935). Since the 
effect of the court decision was to authorize payments which might be 
contrary to the wishes of the officer or soldier, the amendment was de- 
signed to overcome that decision and to authorize payment of the 
gratuity as therein provided without survivorship but based upon the 
alternately named beneficiaries. As donor or grantor of the six 
months’ gratuity, the legislative branch of the Government, upon being 
apprised of the court’s ruling in the Campbell case, had the right to, 
and did in fact, exercise its prerogative to so amend the statute, in 
order that there would be no doubt as to the legislative intent to vest 
payment in the designated beneficiaries personally, without survivor- 
ship. 

There is no right of inheritance involved in the act of June 4, 1920, 
as amended. The statute authorizes payment to designated depend- 
ents, not for the benefit of an estate, but for the benefit of those who 
by our standards are legally or morally entitled to support. The pur- 
pose and object of the statute is to continue for a short period the 
support of dependents after a casualty. Congress had the power, of 
course, to restrict the terms used in the statute but it did not do so. 
In the absence of such restriction and there being no matter of in- 
heritance involved, the status of an individual or a child, parent, etc., 
for purposes of the law plainly is for determination on the basis of 


relationship alone, 
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Generally, in this country, an adoption effects a legal as well as a 
practical substitution of parents. The natural parents lose and the 
adoptive parents receive or assume the right to the child’s custody, 
services, and earnings, and the right to control the child, and the 
obligations of maintenance, education, etc. The child owes the duties 
arising out of the relationship to his adoptive parents and not to his 
natural parents. See Vernier, American Family Laws, Volume IV, 
page 405. The purpose of the statutory adoption schemes of the 
various States is to transplant the adopted person into the family of 
the adopter, the person thus bearing the same legal relationships to 
the adoptive parents as does their natural child. Compare Carpenter 
v. United States, 168 F. 2d 369, and see the authorities footnoted to 
that case. See, also, Woodward v. United States, 341 U.S. 112. The 
above-quoted language of the Decree of Adoption in this case indicates 
that such is the precise purpose of the Oklahoma adoption statutes. 

Nothing in the act of June 4, 1920, as amended, suggests that the 
Congress intended that a child should have more than one paternal 
parent and one maternal parent for the purposes of the statute; and 
unquestionably the legal adoption of a child establishes the legal 
relationship of parent and child between the child and its adoptive 
parents. Uniformly we have held that an adopted child is the child 
of the adoptive parents entitled to the gratuity, if otherwise qualified, 
upon the death of the adoptive parent and not upon the death of the 
natural parent. 5 Comp. Gen. 92; 23 Comp. Gen. 371; and compare 
24 Comp. Gen. 479. 

Admittedly the Veterans Administration has reached a contrary 
result in the administration of veterans’ benefits. However, the laws 
relating to veterans’ benefits are separate and distinct and differ mate- 
rially from the act of June 4, 1920, as amended. In certain cases of 
veterans’ benefits, a right of inheritance is recognized in determining 
the permitted class of designated beneficiaries. See, for example, 
section 303 of the act of June 7, 1924, 43 Stat. 625, as amended, 38 
U.S. C. 514. Also, in 1927 the correctness of the rulings of the Vet- 
erans Administration in this type of case was questioned by the then 
Secretary of War. The Attorney General of the United States, in 
sustaining the position of the Veterans Administration, based his 
decision upon the fact that the administrative construction was of 
long duration and had not been questioned by the Congress and was 
not so clearly wrong that it should be changed at that late date by 
administrative decision. 35 Op. Atty. Gen. 385. That opinion, how- 
ever, does not hold that an opposite construction by the Veterans 
Administration would have been contrary to law. 

Apparently the Bureau of Employees’ Compensation follows the 
rulings of the Veterans Administration in this type’ of case; but, 
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again, laws different from the act of June 4, 1920, are involved and 
the administrative construction given to those laws is not controlling 
where the six months’ death gratuity is concerned. 

Careful and sympathetic consideration of the legal points raised in 
this case by both Mr. Lyons and Congressman Steed have not con- 
vinced us that our construction of the term “child,” as used in the act 
of June 4, 1920, as amended, is incorrect. Also, it seems pertinent 
again to direct attention to the fact that although the action taken in 
denying payment to you, as guardian of the minor child of the de- 
ceased officer, was grounded specifically on the decision of November 
17, 1943 (23 Comp. Gen. 371), such holding was merely a reiteration 
of the conclusion in a similar case decided August 5, 1925 (5 Comp. 
Gen. 92), which has consistently been followed and applied in the 
disposition of cases of this type for approximately thirty years. Also, 
it may be supposed, in view of the substantial time which has elapsed 
since the ruling of August 5, 1925, without any Congressional action 
having been taken similar to that following the Campbell case, cited 
above, that our construction has the approval of the Congress. Ac- 
cordingly, we must conclude that the gratuity properly was paid to 
the designated beneficiary and that your claim, on behalf of the child, 
for the gratuity properly was denied. 


[B-122516] 


Projects—Cost of Acquiring Titl—Reimbursement; 
Claims—Statutes of Limitation 


Under section 2 of the Flood Control Act of 1938, which provides that local 
agencies shall be reimbursed without regard to any restrictions, limitations or 
prior consent provided by other acts, the Los Angeles County Flood Control 
District may be reimbursed for reasonable expenditures incurred in acquiring 
title to lands, easements and rights-of-way for improvement of the Los Angeles 
River authorized by the Flood Control Act of 1936, notwithstanding assurances 
made by the District that title would be provided without cost to the United 
States. 


A claim which by statute is not payable until its validity is determined by a 
designated agency does not accrue until the determination has been made and, 
therefore, claims for costs of acquiring title to lands, easements and rights-of-way 
for improvement of the Los Angeles River authorized by the Flood Control Act 
of 1938, or prior legislation, may be presented under the act of October 9, 1940, 
within 10 years after they are deemed reasonable by the Secretary of War and 
the Chief of Engineers pursuant to section 2 of the Flood Control Act. 


Comptroller General Campbell to the Secretary of the Army, May 
16, 1955: 


Reference is made to your letter of January 6, 1955, transmitting 
an invoice submitted by the Los Angeles County Flood Control Dis- 
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trict, Los Angeles, California, reportedly covering actual expenditures 
in connection with the acquisition of title to lands, easements and 
rights-of-way for improvement of the Los Angeles River, from Day- 
ton Avenue to Los Feliz Boulevard for the period July 1, 1936, to 
December 31, 1951. You request a decision as to whether payment 
may be made to the District for the expenditures shown by the invoice 
less the amount for disallowance revealed by your audit. 

Your letter states that improvement of the Los Angeles River was 
authorized by the Flood Control Act of 1936, 49 Stat. 1570, and that 
the District submitted assurances as required by the act that all lands, 
easements, and rights-of-way necessary for the project would be pro- 
vided without cost to the United States. Further, your letter states 
that the invoice, dated August 29, 1952, was presented pursuant to 
section 2 of the Flood Control Act of 1938, 52 Stat. 1215, and that the 
items covered by the invoice had not previously been presented or 
paid; but that the District did inform the Government, by letter dated 
May 27, 1946, of the approximate amount expended in connection with 
the acquisition of land for the project, the amount being subject to 
audit by the Government as bills or invoices were presented. 

Section 2 of the Flood Control Act of 1938, 52 Stat. 1215, provides 
in pertinent part as follows: 

That in case of any dam and reservoir project, or channel improvement or 
channel rectification project for flood control, herein authorized or heretofore 
authorized by the Act of June 22, 1936 * * *, as amended, * * * title to all 
lands, easements, and rights-of-way for such project shall be acquired by the 
United States or by States, political subdivisions thereof or other responsible 
local agencies and conveyed to the United States, and provisions (a), (b), and 
(c) of section 3 of said Act of June 22, 1936, shall not apply thereto. Notwith- 
standing any restrictions, limitations, or requirement of prior consent provided 
by any other Act, the Secretary of War is hereby authorized and directed to 
acquire in the name of the United States title to all lands, easements, and rights- 
of-way necessary for any dam and reservoir project or channel improvement or 
channel rectification project for flood control, with funds heretofore or hereafter 
appropriated or made available for such projects, and States, political subdivi- 
sions thereof, or other responsible local agencies, shall be granted and reimbursed, 
from such funds, sums equivalent to actual erpenditures deemed reasonable by 
the Secretary of War and the Chief of Engineers and made by them in acquiring 
lands, easements, and rights-of-way for any dam and reservoir project, or any 
channel improvement or channel rectification project for flood control heretofore 
or herein authorized * * *. [Italics supplied. ] 

It is clear that under the act of 1938 the District may be reimbursed 
for reasonable expenditures actually made in acquiring lands, ease- 
ments and rights-of-way for the project, notwithstanding the assur- 
ance made by the District pursuant to the Flood Control Act of 1936 
that the lands, easements and rights-of-way would be provided with- 
out cost to the United States. The Flood Control Act of 1938 provides 
that “provisions (a), (b), and (c) of section 3 of said Act of June 22, 
1936, shall not apply thereto,” and that local agencies shall be re- 
imbursed “Notwithstanding any restrictions, limitations, or require- 
ment of prior consent provided by any other Act.” 
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Many of the expenditures contained in the invoice were made more 
than ten years ago. There is for consideration whether any claim 
presented by the District as a result of such expenditures is not barred 
by the act of October 9, 1940, 54 Stat. 1061, providing that every claim 
cognizable by the General Accounting Office “shall be forever barred 
unless such claim * * * shall be received in said office within ten 
full years after the date such claim first accrued.” Where by statute 
a claim is not payable until the validity thereof has been determined 
by a designated agency of the Government, the claim does not accrue 
until such determination has been made. See United States v. 
Louisiana, 123 U. 8. 32; Brister and Koester Lumber Corp. v. United 
States, 188 F. 2d 986; Penn Bridge Company v. United States, 71 C. 
Cls. 273 ; 20 Comp. Gen. 734, 738. Since the Flood Control Act of 1938 
provides that local agencies such as the District shall be reimbursed 
“sums equivalent to actual expenditures deemed reasonable by the 
Secretary of War and the Chief of Engineers,” no claim accrued until 
the Secretary of the Army and the Chief of Engineers found the ex- 
penditures reasonable. The date of such finding cannot be ascertained 
from the present record but apparently did not antedate the sub- 
mission of the invoice by the District on or after August 29, 1952, 
unless a finding was made as a result of the District’s letter of May 27, 
1946, cited above. In either event, no part of the claim could have 
first accrued more than ten years ago within the contemplation of the 
act of October 9, 1940. 

Therefore, payment may be made to the Los Angeles Flood Control 
District for actual expenditures in connection with the acquisition of 
title to lands, easements and rights-of-way for the Los Angeles River 
project to the extent they are deemed reasonable pursuant to the Flood 
Control Act of 1938 and are otherwise correct. In this connection, 
attention is invited to the administrative auditor’s report of December 
18, 1952, questioning the propriety of indirect charges totaling $40,- 
793.27 on the basis that the percentages used do not conform with 
rates in previous reimbursement bills from the Los Angeles Flood 
Control District. 

The invoice and documents which accompanied your submission 
are enclosed. 


[B-122986] 


Employees Not Subject to Classification Act of 1949—When 
Actually Employed, Per Diem Employees—Compensation 
Rights and Limitations 

The maximum compensation limitation in section 603 of the Federal Employees 


Pay Act of 1945 is not applicable to employees who occupy positions which are 
not subject to the Classification Act of 1949. 
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Unclassified employees on a when-actually-employed per diem basis who do not 
have a prescribed tour of duty may be paid at straight per diem rates for all 
days worked, regardless of total number of hours worked and no additional 
compensation is payable for work in excess of eight hours per day. 


Assistant Comptroller General Weitzel to Lester H. Thompson, 
Federal Housing Administration, May 16, 1955: 


Your letter of February 16, 1955, requests our decision whether you 
may certify for payment the voucher therewith transmitted, covering 
proposed payments totalling $535.95. That total includes 56 hours 
basic pay for Arthur John Keeffe, amounting to $317.27 ; 6 hours basic 
pay for William F. Campbell, Jr., amounting to $27; and 40 hours 
basic pay for Stanley Berman, amounting to $184.80. The proposed 
payments are based upon the facts reported in your letter as follows: 


The records disclose that Mr. Keeffe was given an Excepted Appointment 
(Indefinite)—-When Actually Employed, as a Supervisory Attorney in grade 
GS-910-15 at a salary of $45.36 per diem, WAE, which is equivalent to the 
top step in CSC classification grade GS-15 at a rate of $11,800 per annum. Mr. 
Campbell was also given an Excepted Appointment (Indefinite)—-When Actually 
Employed, but as an Attorney-Advisor (General) in grade GS—970-13 at a 
salary of $36.00 per diem, WAE, which is equivalent to the top step in CSC 
classification grade GS-13 at a rate of $9360 per annum. Mr. Berman was 
given an Excepted Appointment (Indefinite)—-When Actually Employed, as a 
Litigation Attorney in grade GS-910-14 at a salary of $36.96 per diem, WAE, 
which is equivalent to the first step in CSC classification grade GS-14 at a rate 
of $9600 per annum. 

Effective January 29, 1955 COB the above appointments were terminated by 
Notification of Personnel Actions, Standard Form 50, Nos. 55-1548, 55-1550, and 
55-1628 and the employees were given Excepted Appointments (not to exceed 
6/30/55 COB) effective January 30, 1955. Mr. Keeffe was reappointed as a 
Supervisory Attorney in grade GS-910-15 at a salary of $10,800 per annum, 
Mr. Campbell was reappointed as an Attorney-Advisor (General) in grade GS- 
970-13 at a salary of $8360 per annum, and Mr. Berman was reappointed as a 
Litigation Attorney in grade GS-910-15 at a salary of $9600 per annum. 

During the period beginning with the dates of their original appointments and 
ending January 29, 1955, the employees performed the following number of 
hours of work for the Federal Housing Administration during the pay periods 
shown. 


a A. J. W. F. 
Pay period Keeffe Campbell S. Berman 


Hours 
None 


104 
96 


264 


Upon receipt in this office of Mr. Keeffe’s per diem time report, covering the 
pay period from December 5, 1954, through December 18, 1954, it was noted that 
he had worked, and was claiming compensation for, 104 hours. In view of the 
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fact that compensation for 104 hours work, at the rate of $45.36 per diem, would 
cause the aggregate compensation for this biweekly pay period to exceed the 
rate of $11,800 per annum or $453.85 per biweekly pay period Mr. Keeffe was 
paid only the gross amount of $453.60 pursuant to Section 603 of the Federal 
Employees Pay Act of 1945, as amended. Mr. Keeffe worked, and claimed com- 
pensation for, 100 hours during the pay period from January 2, 1955, through 
January 15, 1955, and 92 hours during the pay period from January 16, 1955, 
through January 29, 1955; however, for the reason set forth above he was paid 
only for 80 hours in each instance. 

Mr. Campbell worked, and claimed compensation for, 86 hours during the pay 
period from January 2, 1955, through January 15, 1955. In view of the fact that 
compensation for 86 hours at the rate of $36.00 per diem would cause his aggre- 
gate compensation for this biweekly pay period to exceed the rate of $9,360 per 
annum or $360.00 per biweekly pay period, Mr. Campbell was paid only the 
amount of $360.00. 

Mr. Berman worked, and claimed compensation for, 104 hours during the 
pay period from January 2, 1955, through January 15, 1955, and 96 hours dur- 
ing the pay period from January 16, 1955, through January 29, 1955. Inasmuch 
as compensation for 104 and 96 hours at the rate of $36.96 per diem would cause 
his aggregate compensation for each biweekly pay period to exceed the rate of 
$9,600 per annum or $369.23 per biweekly pay period, Mr. Berman was paid only 
$369.60 for each of these biweekly pay periods. 


Title I, section 1, of the National Housing Act as amended, 12 
U. S. C. 1702, provides in pertinent part, as follows: 


* * * In order to carry out the provisions of this subchapter and subchapters 
II, III, VI-VIII, and X of this chapter, the Commissioner may establish such 
agencies, accept and utilize such voluntary and uncompensated services, utilize 
such Federal officers and employees, and, with the consent of the State, such 
State and local officers and employees, and appoint such other officers and 
employees as he may find necessary, and may prescribe their authorities, duties, 
responsibilities, and tenure and fix their compensation, without regard to the 
provisions of other laws applicable to the employment or compensation of 
officers or employees of the United States. * * * 


Copies of letters of January 13, 1955, and January 27, 1955, from 
the Acting Director of Personnel, and of letter of February 2, 1955, 
to the Acting Director of Personnel from the United States Civil 
Service Commission, all express the opinion that the appointments 
on a WAE per diem basis were not subject to the Classification Act. 
The letter from the Civil Service Commission states that it was 
the responsibility of the Federal Housing Administration to make 
the initial determination concerning the exclusion of the positions from 
the Classification Act, 63 Stat. 954. In view thereof, and notwith- 
standing the designation of the respective positions by reference to 
classification act grades, our Office accepts the administrative deter- 
mination that such appointments are excluded from the provisions of 
the Classification Act. In that connection, however, we feel it im- 
proper to assign classification act grades in situations that do not fall 
within the Classification Act. The assignment of classification act 
grades in such cases leads to confusion. 

In light of the foregoing statement of facts we hold, therefore, 
that the maximum limitation prescribed by section 603 of the Federal 
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Employees Pay Act of 1945, 59 Stat. 302, as amended, upon compen- 
sation payable is not for application to the involved cases. 27 Comp. 
Gen. 46. 

We have held that unclassified employees on a WAE per diem basis 
with no prescribed tour of duty may be paid straight per diem rate 
for all days worked, regardless of the total number of hours worked. 
27 Comp. Gen. 776, and 28 Comp. Gen. 328. Under that ruling the 
compensation of the employees, before their being placed under the 
Classification Act, should be computed at a full day’s per diem for 
each day worked but with no additional compensation for working 
in excess of eight hours a day. 

When the employees were placed under the Classification Act 
they became subject to all the benefits as well as the limitations of 
the Classification Act as amended. Cf. 34 Comp. Gen. 471. 

The voucher, which is returned herewith and which is not com- 
puted in accordance with the foregoing view, may not be certified 
for payment. 


[B-123418] 


Traveling Expenses—Leaves of Absence—Return to United 
States—United States Attorneys and Marshals 

United States Attorneys and Marshals who are appointed by the President, with 
the advice and consent of the Senate, fur specified terms of duty outside the 
continental United States are entitled at the end of their terms of duty to the 


benefits of the home leave act of August 31, 1954, provided their appointments 
expire after the date of the act and they are reappointed for an additional period. 


Comptroller General Campbell to the Attorney General, May 16, 
1955: 


The Administrative Assistant Attorney General, in letter dated 
March 24, 1955, requests our decision upon the question whether the 
provisions of the act of August 31, 1954, 68 Stat. 1008, authorizing 
expenses of travel and transportation for leave purposes, apply to the 
United States District Attorney and the United States Marshal for the 
Canal Zone, and to the United States District Attorney and their 
assistants in Alaska. He also requests our decision regarding the 
matter of whether employees, who received original appointments 
before agreements to remain at their duty stations for a specific period 
were required by the law and regulations, may be allowed the travel 
and transportation expenses for leave purposes authorized by the act. 

Section 6 of Executive Order No. 6166, June 10, 1933, transferred 
the District Court for the Panama Canal to the Department of Justice 
and the salaries of the district attorney and the marshals for the Canal 
Zone are fixed by the Attorney General under authority of 28 U. S. C. 
508 and 552. It thus appears that while the leave rights of those 
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employees are governed by section 42 (c) of title 7, Canal Zone Code, 
and section 8 of Executive Order No. 7676, July 26, 1937, issued pur- 
suant thereto (see 32 Comp. Gen. 115), and that they may be entitled 
to certain privileges under section 6 of the order, nevertheless they 
actually are employees of the Department of Justice for administra- 
tive purposes and, as such, they come within the purview of section 7 
of the Administrative Expenses Act of 1946, 60 Stat. 806, as amended, 
if otherwise qualified thereunder. 

The act of August 31, 1954, 68 Stat. 1008, amends section 7 of the 
Administrative Expenses Act of 1946, as amended, in pertinent part 
as follows: 

Provided further, That expenses of round trip travel of employee and trans- 
portation of immediate family but excluding household effects, from their posts 
of duty outside the continental United States to the places of actual residence at 
time of appointment or transfer to such overseas posts of duty, shall be allowed 
in the case of persons who have satisfactorily completed an agreed period of 
service overseas and are returning to their actual place of residence for the pur- 
pose of taking leave prior to serving another tour of duty at the same or some 
other overseas post, under a new written agreement entered into before departing 
jrom the overseas post * * *. [Italics supplied.] 

The district attorneys and marshals in the Canal Zone and Alaska 
are appointed by the President by and with the advice and consent of 
the Senate under section 42 of title 7, Canal Zone Code, and section 
54-1-1 of title 54, Alaska Compiled Laws Annotated, respectively. 
Their terms of office are for eight years each in the Canal Zone and 
four years each in Alaska. It is clear from their acceptance of Presi- 
dential Commissions that they are to remain at their duty stations 
for the periods indicated therein. The provisions of the act of Au- 
gust 31, 1954, quoted above, would apply to them only if they were 
reappointed for an additional period and desired to return to their 
actual place of residence for the purpose of taking leave prior to their 
serving another period under the new appointment. The district at- 
torneys and marshals whose appointments expire after enactment of 
the 1954 act and who are reappointed for an additional period may be 
returned to their actual place of residence for the purpose of taking 
leave prior to their serving the period under the new appointment. 

The questions presented are answered accordingly. 


[B-123420] 


Contracts—Escalator Clauses—Exclusion of Freight Costs 
in Computing Percentage Increases 


Under a delivered price contract for the purchase of generators which included 
two escalator clauses—one to cover changes in freight rates affecting delivery 
and the other to cover increases in the company’s prices up to 20 percent of the 
price—any risk incident to shipping costs was eliminated by the freight escala- 
tion clause and, therefore, the freight costs should be deducted in computing 
adjustments under the price escalation clause. 
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Comptroller General Campbell to the Secretary of the Army, May 
18, 1955: 


Your letter of March 25, 1955, requests advice as to the interpreta- 
tion to be given two price escalator clauses contained in contract No. 
W-03-050-eng-817, dated May 26, 1948, with Allis-Chalmers Manu- 
facturing Company. 

Under the contract, the contractor was required to manufacture and 
deliver, f. o. b. railroad cars at Bull Shoals Dam, Arkansas, certain 
electric generators and appurtenances for specified unit prices. Para- 
graph SC-15 of the bid specifications, which were incorporated in the 
contract, provided : 

ADJUSTMENT OF CONTRACT PRICE AS A RESULT OF FLUCTUATIONS 
OF FREIGHT RATES. If, after the date and hour of opening bids and con- 
tinuing throughout the course of the contract, there is any change in the official 
railroad freight rates existing and published at the time of opening bids, affecting 
deliveries under this contract, any increase in cost resulting from an increase in 
freight rates will be borne by the Government and any decrease in these rates 
will be deducted from payments to the contractor. 

The following provision—which had been set forth as a qualifica- 
tion in the bid on which the contract was based—was also included in 
Schedule A of the contract, which sets forth the contract prices: 

Prices listed herein shall be adjusted to the Company’s prices in effect at time 
of shipment; however, in no event will the adjustment exceed 20 percent of the 
prices listed. 

It appears that delivery of the generators and appurtenances was 
completed during January 1953, and that by invoices Nos. AW A-9705 
and AWA-9706, dated December 31, 1953, the contractor billed the 
Government on account of certain price increases applicable to the 
contract products at the time of shipment for the total amount of 
$485,023.09, representing 20 percent of the contract price after the 
deduction of all freight charges, alleged to be due under the escalator 
clause contained in Schedule A, and the amount of $6,959.54, repre- 
senting increased freight charges stated to be due under paragraph 
SC-15, supra. However, by letter of April 23, 1954, the contractor 
submitted Revised Escalation Invoice No. 9954, wherein the amount 
of $493,887.96 was substituted for the referred-to sum of $485,023.09. 
The revised amount is shown on the invoice to represent 20 percent of 
the contract price of the equipment—after giving effect to certain 
adjustments in price, due to contract modifications, which were not 
taken into consideration in the previous billing—without the deduc- 
tion of freight charges. In explanation of the revision, the contractor 
stated : 
Due to a misunderstanding, we previously overlooked the fact that the pro- 
visions of this contract provide for a 20% maximum increase of the prices 
specified in the bid. The prices specified, and used in evaluating the bid, were 


delivered prices, and accordingly we erred in eliminating freight from the com- 
putation of the escalation on the prices quoted. 
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Also, in letters dated June 2 and August 5, 1954, to the contracting 
officer, the contractor contended that the two escalator clauses of the 
contract were meant to operate independently, and that any increase 
in its established prices is applicable to the stipulated contract prices, 
without the deduction of freight. These letters were in reply to the 
contracting officer’s letter of May 3, 1954, declining payment of the 
additional amount shown on the revised invoice on the basis that the 
original method of computing the amount due under the clause ap- 
pearing in Schedule A was correct. 

Although the clause in Schedule A does not provide that the amount 
included in the contract prices to cover the cost of shipment of the 
equipment is to be excluded in adjusting the stipulated prices to the 
contractor’s prices in effect at the time of shipment, such clause must 
be interpreted in conjunction with the clause contained in paragraph 
SC-15, it being well established that an agreement must be construed 
as a whole and the meaning must be gathered from the entire context, 
not from particular words, phrases, or clauses. 12 Am. Jur., Con- 
tracts, §241. The manifest purpose of including the freight escalator 
clause in the contract was to keep any changes in freight rates effective 
subsequent to the date of bid opening from augmenting or diminishing 
the net amount which the contractor was to receive for performing 
the contract. It seems equally clear that the price escalator clause 
was incorporated in the contract because the contractor was willing to 
assume only the risk of an increase amounting to more than 20 percent 
of the cost of manufacturing the equipment, and that there was no 
intention to provide for the payment of any amounts to be derived 
by taking a percentage of the freight charges, since any element of 
risk incident to the cost of shipping the equipment had already been 
eliminated from the contract by paragraph SC-15. This latter para- 
graph presupposes that transportation costs are a determinable and 
separate item of cost under the contract, and, hence, the contractor's 
contention that such costs constituted an “indefinite freight value” 
which the parties could not have intended to exclude from the escala- 
tion base is untenable. See United States v. Kansas Flour Mills Corp., 
314 U. S. 212, 215. 

To interpret the contract as authorizing the contractor to recoup 
any freight rate increases under paragraph SC-—15 and, at the same 
time, use the amount which had been included in its bid prices to cover 
freight as a basis for increasing its prices under the price escalator 
clause would be tantamount to holding that the representatives nego- 
tiating the contract on behalf of the Government intended to provide 
for the payment of a gratuity. Such a construction of the contract 
would be unreasonable and is not required. The facts and circum- 
stances in the case amply support the conclusion that the parties in- 
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tended all freight charges to be deducted from the contract prices prior 
to making any adjustments under the price escalator clause. 
Accordingly, any payments made to the contractor under the two 
escalator clauses involved should be computed in accordance with the 
method used in the contractor’s original invoices. 
The papers and documents transmitted with your letter are returned. 


[B-123570] 


Compensation—Overtime—Unscheduled v. Scheduled Call- 
Back Overtime 


An employee who returns to his station to perform overtime work which is a 
part of his regularly scheduled duties is not entitled to overtime on the two-hour 
minimum basis authorized for unscheduled overtime by section 203 of the Federal 
Employees Pay Act of 1945. 


Comptroller General Campbell to Ernest W. Vogt, Department of 
Commerce, May 18, 1955: 


Your letter of March 22, 1955, your file reference R03-3.2, requests 
our decision whether you may certify for payment the voucher there- 
with transmitted in the amount of $7.30 in favor of Sylvester E. 
Decker, as additional overtime payment due over the pay period 
January 30 to February 12, 1955. The amount represents 2 hours 
udditional overtime payment for two 1-hour periods of disconnected 
overtime which the employee was required to work on Saturdays 
February 4 and 11, 1955, from 4: 30 to 5:30 p. m. for which payment 
already has been made at time and one-half. The employee is regu- 
larly scheduled to work 5 hours each Saturday—a 4-hour period 7 : 45 
to 11:45 a. m., and 1-hour period 4:30 to 5:30 p.m. The overtime in 
question occurred during the biweekly pay period January 30 to 
February 12, 1955, during which the employee worked 8 hours daily, 
Monday through Friday, 5 hours on Saturdays and 2 hours on Sunday, 
February 6, or a total of 92 hours for which payment was made for 80 
hours base pay and 12 hours overtime—all overtime for Saturdays 
having been paid for at time and one-half. The question raised in 
your submission is whether payment may be made to the employee “at 
the rate of two hours’ overtime for one hour of scheduled call-back 
overtime performed on each two Saturdays in the pay period ending 
February 12, 1955.” 

Section 203, added to the Federal Employees Pay Act of 1945, by 
the act of September 1, 1954, 68 Stat. 1110, provides as follows: 


Sec. 203. For the purposes of this Act, any unscheduled overtime work per- 
formed by any officer or employee on a day when no work was scheduled for 
him, or for which he is required to return to his place of employment, shall be 
considered to be at least two hours in duration. [Italics supplied.] 
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In the Conference Report, H. R. 2665, page 21, accompanying H. R. 
2263 which became the above referred-to act, it is explained that the 
new section 203 provides a minimum of two hours pay for any em- 
ployee “who is called back to perform unscheduled overtime work.” 

As the overtime in question was scheduled overtime as distinguished 
from “unscheduled overtime,” the term used in the above-quoted 
statute and explained in the referred-to Conference Report, payment 
therefor is restricted to the compensation which is regularly payable 
for 1-hour overtime. 

The voucher, which is returned herewith, may not be certified for 
payment. 


[B-122291} 


Reenlistment Bonus—Reenlistment, Extended Enlistment, 
Ete.—“‘Reenlistment” Defined 


A member of the Army who reenlisted after having voluntarily extended his 
previous enlistment for two succeeding one-year periods is entitled to a reenlist- 
ment bonus as for a first reenlistment under section 208 of the Career Compen- 
sation Act of 1949 which defines the term reenlistment as including a voluntary 
extension of an enlistment for two or more years. 


Assistant Comptroller General Weitzel to Major Roy H. Haggerty, 
Department of the Army, May 19, 1955: 


Your letter of October 26, 1954—forwarded under date of December 
6, 1954, by second endorsement from the Chief of Finance, Depart- 
ment of the Army—requests an advance decision as to whether you are 
authorized to pay a reenlistment bonus as for a first reenlistment to 
Emilio L. Tedeschi, master sergeant, Regular Army, on the basis of a 
military pay order, a copy of which was enclosed with your letter. 

It appears that the enlisted man reenlisted September 13, 1948, for 
a term of three years, which enlistment was involuntarily extended 
for one year on July 27, 1951, under section 1 of the act of July 27, 
1950, 64 Stat. 379, as amended by section 2 of the act of June 19, 1951, 
65 Stat. 88. He voluntarily extended such enlistment for succeeding 
one-year periods on September 9, 1952, and August 31, 1953, respec- 
tively ; and he reenlisted on September 13, 1954, after being discharged 
the previous day. You state that he received a reenlistment allowance 
of $100 on his reenlistment in 1948, and that a reenlistment bonus of 
$40 was paid to him on October 16, 1953, for the two voluntary exten- 
sions in 1952 and 1953. 

The enlisted man is entitled to a reenlistment bonus as for a first 
reenlistment under the provisions of section 208 of the Career Com- 
pensation Act of 1949, as added by section 2 of the act of July 16, 1954, 
68 Stat. 488, if his voluntary extensions in 1952 and 1953 did not 
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constitute a first reenlistment within the meaning of that section. A 
“reenlistment” is defined in section 208 (e) (2) as including “a volun- 
tary extension of an enlistment for two or more years.” 

In decision of December 22, 1952, 32 Comp. Gen. 290, it was held 
that two suceeding extensions of enlistment in the Navy should be 
viewed as one extension for the purpose of payment of enlistment 
allowance or reenlistment bonus under section 207 of the act, 63 Stat. 
811. That conclusion was based, in part, on a provision in the act 
of August 22, 1912, as amended, 34 U. S. C. 184, which authorized the 
payment of enlistment allowance to enlisted men of the Navy on the 
basis of the “aggregate” of extensions. While the cited decision in- 
volved a number of questions arising under section 207 of the Career 
Compensation Act of 1949, it appeared proper to consider the provi- 
sions of the 1912 act since only naval personnel were involved and 
since section 207 contains no specific language defining reenlistment. 
However, that decision is for application only to extensions by Navy 
and Marine Corps personnel, and then only if their benefits are for 
determination under section 207 rather than section 208. 

Since the word “reenlistment” as used in section 208 of the act is 
expressly defined in section 208 (e) as including “a voluntary extension 
of an enlistment for two or more years” [italics supplied], it seems 
clear that the Congress intended that unless a single extension was 
for two or more years, it should not be regarded as a reenlistment 
under section 208. 

Hence, it is concluded that the one-year extensions of September 9, 
1952, and August 31, 1953, did not constitute a first reenlistment within 
the provisions of section 208. It follows that in this case Master 
Sergeant Tedeschi’s reenlistment of September 13, 1954, should be 
regarded as a first reenlistment under that section and payment of 
reenlistment bonus is authorized on that basis. 


























[B-122622} 





Gratuities—Six Months’ Death—Designation of Bene- 
ficiaries 












Changes in beneficiary designations for payment of the six months’ death 
gratuity authorized by the act of December 17, 1919, must comply with the 
formalities prescribed by regulation, and any departure from the established 
procedure must be entirely free from doubt, fraud, or mistake. 


Assistant Comptroller General Weitzel to Lieutenant Colonel C, W. 
Griffin, United States Air Force, May 19, 1955: 


Reference is made to your letter of December 20, 1954, with en- 
closures, requesting a decision whether it is proper to pay a voucher 
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in favor of Mrs. Harvey Wooten, Rural Route No. 1, Franklin Fur- 
nace, Ohio, for $1,146.60, representing the six months’ death gratuity 
payment in the case of the late Walter Herbert Campbell, staff ser- 
geant, United States Air Force, service number AF 3526 7327. 

It appears from the papers forwarded with the voucher that the 
enlisted man died on April 9, 1954, and that his death was not the 
result of his own misconduct. He was not survived by a widow, or 
child, or by his parents. 

On August 30, 1951, the enlisted man executed in duplicate, DD 
Form 93, Record of Emergency Data for the Armed Forces of the 
United States, naming his father, apparently then living, as his emer- 
gency addressee and principal beneficiary of the six months’ death 
gratuity payment, and his sister, Oleta Biggs, as alternate beneficiary 
of the gratuity payment. The entries on the original copy of DD 
Form 93, filed with Headquarters United States Air Force, are those 
which were made by typewriter, apparently on August 30,1951. On 
the duplicate copy of DD Form 93, filed in the field personnel record 
file, however, the name of the principal beneficiary and related entries 
have been lined out with pen and ink and the name of Mrs. H. Wooten, 
also a sister, and appropriate related entries, substituted. Such sub- 
stituted entries were printed with pen and ink and nothing appears to 
show when and by whom the changes were made. Responsible officers 
at the enlisted man’s last station aver that, to the best of their know]l- 
edge, the changes were not made at that station and it is reported that 
there is no information in the official records of the decedent relating 
to the substituted entries. 

The act of December 17, 1919, as amended, 10 U. S. C. 903, appli- 
cable to personnel of both the Army and the Air Force, provides, in 
material part, as follows (quoting from the United States Code) : 

Immediately upon official notification of the death from wounds or disease, 
not the result of his own misconduct, of any officer or enlisted man on the 
active list of the Regular Army or on the retired list when on active duty, the 
branch, office, or officers of the Army the Secretary of the Army may from time 
to time designate shall cause to be paid to the widow, and if there be no widow 
or child or children, and if there be no widow or child to any other dependent 
relative of such officer or enlisted man previously designated by him, an amount 
equal to six months’ pay at the rate received by such officer or enlisted man at 
the date of his death. The Secretary of the Army shall establish regulations 
requiring each officer and enlisted man having no wife or child to designate the 
proper dependent relative to whom this amount shall be paid in case of his 
death. * * * And provided further, That in the event of the death of any bene- 
ficiary before payment to and collection by such beneficiary of the amount 


authorized herein, such gratuity shall be paid to the next living beneficiary in 
the order of succession above stated * * *. 


Air Force Regulation No. 35-38, June 21, 1950, announced the avail- 
ability of DD Form 93 for the purpose of providing the Air Force 
with certain necessary personal data on its members to be used in any 
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case where the member concerned becomes a casualty. Paragraph 3 
of that regulation provided: 


Preparation and disposition: 


(a) Persons in Active Service. Preparation and disposition of the DD Form 
93 will be in accordance with the following: 


(1) This form will be accomplished and maintained current by all officers 
and airmen. 


(2) This form will be accomplished upon initial entry into the service, upon 
reenlistment, and/or when a change in status occurs which affects information 
concerning designator’s name, service number, name of person to be notified in 
case of emergency, spouse, and dependent relative designated to receive six 
months’ gratuity pay. 

(3) With the exception of spouse, only names of living persons will be 
entered on the form. 

(4) Disposition of signed copies of DD Forms 93 will be as follows: 

ORIGINAL: Forward to: Air Adjutant General, 
’ Headquarters USAF, 
Washington 25, D. C. 
DUPLICATE: File in service record or field personnel record file. 

Such requirements are continued in subsequent changes and issues 
of that regulation. 

The six months’ death gratuity is a kind of free insurance and 
we have applied the law of insurance in determining questions arising 
in connection with payment of such gratuity. Compare 22 Comp. 
Gen. 85. It is held generally in the law of insurance that where the 
method of changing the beneficiaries of an insurance policy is pre- 
scribed, the required formalities must be observed. In that connec- 
tion, it is well settled that the insurer may prescribe or regulate the 
method of changing beneficiaries and, ordinarily, a change of bene- 
ficiary can be accomplished only in the manner prescribed, with the 
result that an attempt to make a change in any other manner is 
ineffectual. If, however, the insured has done all in his power to 
effect the change, or if it is beyond his power to comply literally 
with such provisions or regulations, a court of equity may treat that 
as done which ought to be done and the change as having been legally 
made, See 29 Am. Jur., Insurance, 1315. 

The regulations promulgated by the Secretary of the Air Force 
presumably were made in the interest of orderly procedure and to 
insure to the fullest extent possible against fraud and mistake. Con- 
sequently, it seems clear that six months’ death gratuity beneficiary 
designations should be made in accordance with the regulations and 
no departure from the regulations should be recognized except where 
is is established that an informal designation is entirely free from 

doubt or fraud or mistake. 

There has been no compliance with the regulations in this case. 
Aside from the pen and ink changes on the duplicate copy of the DD 
Form 93, there is nothing in the official records which even suggests 
that the decedent attempted to change the principal beneficiary of the 
gratuity payment, Obviously the pen and ink changes may not, of 
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themselves, be regarded as establishing that he had done all in his 
power to change the principal beneficiary. In fact, it is not even 
established that such changes were made by the decedent. Hence, 
we must conclude that the beneficiary designations as originally made 
by the decedent on August 30, 1951, were in full force and effect when 
he died. Compare Parker v. United States, 125 F. Supp. 731. 

Since the principal beneficiary of the gratuity is dead, the alternate 
beneficiary, Oleta Biggs, is entitled to the gratuity payment under 
the express provisions of the governing statute. 

Payment on the submitted voucher, which is retained in our Office, 
is not authorized. 


[B-123358] 


District of Columbia—Metropolitan Police Department— 
Rate Upon Promotion 


The additional allowances prescribed for members of the Metropolitan Police 
Department assigned to special duties are a part of their basic salaries and, in 
accordance with the savings provisions in section 102 of the act of June 20, 1953, 
are for inclusion, together with earned longevity increases, in fixing the rate of 
compensation upon promotion. 


Comptroller General Campbell to A. R. Pilkerton, Government of 
the District of Columbia, May 19, 1955: 


Your letter postmarked March 21, 1955, requests decision whether 
payment is authorized on the accompanying voucher covering addi- 
tional compensation to George I. Eppard, Jr., Corporal, and John L. 
Sullivan, Lieutenant, of the Metropolitan Police Force. 

It is stated that on October 7, 1953, George I. Eppard, Jr., Private, 
class 4, basic salary $4,641, plus two longevity increases amounting 
to $240, and $270 additional compensation for assignment to duty as a 
probational detective, totaling $5,151, was promoted to Corporal with 
the salary of $5,090 resulting in a salary decrease of $61 per annum. 

On February 10, 1954, John L. Sullivan, Private, class 4, with 
basic salary of $4,641, plus two longevity increases amounting to 
$240, and $1,200 additional compensation for assignment to duty as a 
Detective Sergeant, totaling $6,081, was promoted to the rank of 
Lieutenant with the salary rate of $6,009, resulting in a salary de- 
crease of $72 per annum. Specifically you request decision as 
follows— 

Your advice is requested as to whether, in promoting an officer of the Police 
Department from a lower salary rate to a higher salary rate established under 
Section 101 (a), there would be authorized the inclusion of the additional rates 
authorized to be paid for assignment to special duty, as contained in Section 


101 (b), for the purpose of determining entitlement to salary in such higher 
salary rate. 
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Subsection (a) of section 101, of Public Law 74, approved June 20, 
1953, 67 Stat. 72, established basic salaries for officers and members 
of the Metropolitan Police Force. Subsection (b) of that section 
provides— 


(b) The annual basic salary of a private of any class of the force shall be 
increased by— 

(1) $1,200, while he is assigned to duty as a detective sergeant ; 

(2) $465, while he is assigned to duty as a precinct detective; 

(3) $300, while he is assigned to duty as a station clerk ; 

(4) $270, while he is assigned to duty as a probational detective; or 

(5) $390, while he is assigned to duty as a motorcycle officer. 

Paragraph (5) of this subsection shall apply to any officer below the grade of 
lieutenant. 


Section 102 (a) and (b), 67 Stat. 73, of the same act providing for 
longevity increases, contains the following provisions— 


Sec. 102. (a) The annual basic salary of each officer and member of the Metro- 
politan Police force in a grade above that of private, class 3, except the Chief of 
Police, shall be increased by $120 at the beginning of the next pay period following 
each five-year period of continuous service completed in such grade, including 
service in such grade rendered prior to the effective date of this Act; Provided, 
That in computing service rendered prior to such date by any individual in the 
grade of private, only service in such grade in excess of three years shall be 
creditable in determining such increase or increases for any individual assigned 
to the grade of private, class 4, in the foregoing salary table. The annual basic 
salary of the Chief of Police shall be increased by $200 at the beginning of the 
next pay period following each eighteen-month period of continuous service com- 
pleted in such grade including service in such grade rendered prior to the effective 
date of this Act. For the purpose of this subsection, service shall not be deemed 
to have been discontinued by reason of any assignment (with an accompanying 
increase in basic salary) pursuant to subsection (b) or subsection (c) of section 
101 of this Act. An increase in basic salary under this subsection shall be known 
as a longevity increase. 

(b) Any officer or member who is promoted to a position in a higher grade in 
the foregoing salary table who is receiving one or more longevity increases under 
subsection (a) of this section, and whose basic salary, as increased by such 
longevity increases, exceeds the scheduled rate for such higher grade, shall, upon 
promotion, be entitled to the basic salary of such higher grade plus so many 
equivalent longevity increases as may be necessary to make his salary in such 
higher grade at least equal the salary he received before promotion, including 
longevity increases. 


There appears to be no doubt but that the special allowances pre- 
scribed for privates assigned to special duties become part of their 
basic salaries. Cf. 25 Comp. Gen. 429, and the act of June 19, 1946, 
60 Stat. 261. Accordingly, as section 102 (b) saves the basic salary 
plus longevity increases upon promotions to higher grades, and both 
the officers here involved had previous longevity increases it follows 
that upon their promotions to the higher rank their salaries as corporal 
and lieutenant should be fixed at the longevity step in the respective 
higher grades as would at least equal their basic salaries as privates, 
inclusive of the special allowance for assignment as probational de- 
tective and detective sergeant respectively, plus their longevity in- 
creases earned as privates. 

The voucher is returned, and if otherwise correct, may be certified 
for payment. 
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[B-123628] 


Compensation—Night Work—Regular Tour of Duty Re- 
quirement—Holiday Pay 


A classified employee who performs occasional overtime work within a regu- 
larly scheduled tour of duty falling between the hours of 6 P. M. and 6 A. M., 
which is not his scheduled tour of duty, is entitled to payment of night differen- 
tial provided by section 301 of the Federal Employees Pay Act of 1945. 


Night differential prescribed by section 301 of the Federal Employees Pay Act 
of 1945 is not payable for overtime work performed between the hours of 6 
P. M. and 6 A. M. prior to the establishment of regularly scheduled tours of duty. 


Where frequent changes are made in an employee’s administrative workweek, 
the current workweek during which a holiday occurs is for consideration in 
determining entitlement to holiday premium pay. 


Assistant Comptroller General Weitzel to Geraldine Goree, Depart- 
ment of the Interior, May 19, 1955: 


Your letter of April 13, 1955, requests our decision whether you may 
certify for payment three payroll vouchers therewith enclosed in the 
amounts of $15.35, $34.43, and $21.60, respectively. The facts and 
the questions involved are briefly stated in your letter as follows: 


This administration has a substation located at Springfield, Missouri, that 
must be constantly manned due to the fact that it is the dispatching center 
for the flow of power in that area. 

Tours of duty were established and approved on July 27, 1953, covering 24 
hours a day, 7 days a week and 365 days a year. Effective August 2, 1953, 
regular schedules were established for the dispatchers with tours of duty from 
8a.m.to4p.m.;4p. m.to12 midnight; and12 midnight to8 a.m. Witha staff of 
three dispatchers and a relief man it was necessary to establish a 48 hour week 
schedule. In addition to the scheduled 8 hours overtime each week, occasional 
overtime work is performed when emergencies or other conditions on the trans- 
mission system make it essential for more than one dispatcher to be on duty 
at the same time. 

Payroll voucher in the amount of $15.35 covers a claim by the dispatchers 
for the compensation of night differential pay on occasional overtime work per- 
formed, as stated above. 

Question No. 1. Is night differential payable on occasional overtime worked 
between the hours of 6 p. m. and 6 a. m.? 

Payroll voucher in the amount of $34.43 covers a claim for night differential 
on overtime worked July 5, 1953 through August 1, 1953, prior to the establish- 
ment of a regular scheduled tour of duty. 

Question No. 2. Is night differential payable on overtime worked between 
the hours of 6 p. m. and 6 a. m. prior to the establishment of a regular scheduled 
tour of duty? 

Payroll voucher in the amount of $21.60 covers a claim for eight hours holiday 
compensation on January 2, 1955. The employee concerned was on a schedule 
of 40 hours a week from Monday through Friday for the period December 19, 
1954 through January 1, 1955. During this period the employee was granted 
a half holiday on Friday, December 31, 1954, by authority of Executive Order 
10580, dated December 3, 1954. Under the schedule established for this em- 
ployee Saturday, January 1, 1955 (a legal holiday) and Sunday January 2, 1955 
were non-work days. However, effective January 2, 1955, this employee’s sched- 
ule was changed to a 40 hour week from Sunday through Thursday with Friday 
and Saturday as his non-work days. 

Question No. 3. In view of the facts as stated above is employee entitled to 
holiday compensation for January 2, 1955? 
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Your letter fails to state whether the involved employees hold 
classified positions, but since their salary rates correspond with Classi- 
fication Act rates in grades GS-8, 9, and 10, respectively—the minimum 
step in each case—your questions will be answered upon the assump- 
tion that they do occupy classified positions. 

Section 301 of the Federal Employees Pay Act of 1945, as amended 
by section 10 of the Federal Employees Pay Act of 1946, 60 Stat. 218, 
provides in pertinent part, as follows: 

Any officer or employee to whom this title applies who is assigned to a regularly 
scheduled tour of duty, any part of which, including overtime, falls between the 
hours of 6 o’clock postmeridian and 6 o’clock antemeridian, shall, for duty 
between such hours, excluding periods when he is in a leave status, be paid 


compensation at a rate 10 per centum in excess of his rate of basic compensation 
for duty between other hours. 


As it appears from your letter that each 24 hours has been divided 
into three regularly scheduled 8-hour tours of duty, it would appear 
that any occasional overtime between 6 p. m. and 6 a. m. must neces- 
sarily fall within a regularly scheduled tour of duty which need not 
be the scheduled tour of that particular employee. Accordingly, 
after the establishment of the regular tours of duty, any night differ- 
ential is properly payable for occasional overtime between such hours. 
33 Comp. Gen. 4. 

Question 1 is answered in the affirmative. 

Prior to the establishment of regularly scheduled tours of duty 
the overtime between 6 p. m. and 6 a. m. would not come within the 
purview of the above-quoted statute and no night differential would 
be payable therefor. 

Question 2 is therefore answered in the negative. 

As the holiday January 1, 1955, fell on Saturday, a nonwork day 
outside the employee’s prescribed tour of duty under his current 
schedule, no holiday premium pay was payable for working on Sunday, 
January 2, 1955, which was not a holiday. 

The three vouchers are returned herewith, but only the one for 
$15.35 involved in your first question may be certified for payment. 


[B-123639] 


Transportation—Household Effects—Commutation—Mile- 
age Guide 


Under Executive Order No. 9805, which provides for commutation of expenses 
for transportation of household effects on a permanent change of station, the 
mileage is required to be determined on the short-line highway distance in ac- 
cordance with the “Household Goods Carriers’ Bureau Mileage Guide No. 4, 
Motor Freight Interstate Commerce Commission No. 27 or successive reissues.” 
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Assistant Comptroller General Weitzel to Naomi E. Stokes, Depart- 
ment of the Interior, May 19, 1955; 


Reference is made to your letter of April 15, 1955, requesting our 
decision regarding the propriety of certifying for payment the voucher 
therewith transmitted in favor of Mr. Emil W. Felegy for $73.23, 
representing per diem in lieu of subsistence and traveling expense on 
accoum of travel performed during the period March 1 to March 31, 
1955. Included in the amount is an item for $6.38 which was admin- 
istratively suspended from a prior voucher for transportation of house- 
hold effects upon permanent change of station between San Bernar- 
dino, California, and San Francisco, California, and it is with respect 
to the propriety of certifying that item for payment that our decision 
is requested. 

It appears that upon permanent change of station from San Ber- 
nardino to San Francisco the claimant shipped his household effects 
weighing 5,800 pounds from San Bernardino to Walnut Creek, Cali- 
fornia. The basis for the administrative exception is shown in the Ad- 
ministrative Audit Difference Statement dated February 4, 1955, as 
follows: 


Claimed for shipment of household goods 5,800 pounds at $6.91/ewt_____-_ $400. 78 
Allowed for shipment of household goods 5,800 pounds at $6.80/ewt____-- 394. 40 
a le 6. 38 


The difference arises from the fact that in submitting his claim the 
employee used the mileage as shown in the Distance Table No. 4— 
Highway Construction Mileage Distances Between Points Within the 
State of California. He was allowed reimbursement for transporta- 
tion of his household effects upon a commuted rate pursuant to Execu- 
tive Order No. 10507 for the distance shown in the Household Goods 
Carriers’ Bureau Mileage Guide No. 4. 

Your doubt in the matter concerns what guide should be used in 
the State of California as a basis for computing mileage for trans- 
poration of household effects upon permanent change of station. 

Executive Order No. 9805, as amended, provides in section 12 (a) 
that, in lieu of the payment of actual expenses of transportation, 
packing, crating, drayage, and unpacking of household goods, reim- 
bursement shall be made to the employee upon a commuted basis, at 
rates per 100 pounds as fixed by zones in an attached schedule. Sec- 
tion 13, particularly pertinent here, provides as follows: 


See. 13. Schedule of Rates. The schedule of rates is predicated on zones 
consisting of mileage blocks. The application of the schedule will require a 
determination of the short-line highway distance between the points which 
may be authorized under these regulations, and in accordance with the provi- 
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sions of the Household Goods Carriers’ Bureau Mileage Guide No. 4, Motor 
Freight-Interstate Commerce Commission No. 27, or successive reissues thereof. 
If the rate is not shown on the schedule for the actual distance stated in such 
mileage guide, the rate shown for the next greater distance shall apply. 

It thus can be seen that the referred-to Executive order provides 
for the commutation of expenses for the movement of household 
goods upon a formula involving the use of the “short-line highway 
distance.” Since that Executive order is the authority for the reim- 
bursement of transportation of household goods upon a permanant 
change of station, the terms thereof are controlling and, therefore, 
the short-line highway distance is required to be determined in ac- 
cordance with the provisions of the “Household Goods Carriers’ 
Bureau Mileage Guide No. 4, Motor Freight Interstate Commerce 
Commission No. 27, or successive reissues thereof.” 

As it appears from your letter that the administrative determina- 
tion of the mileage between the two points involved here was based 
upon the guide prescribed in section 13 of the Executive order above 
quoted the reclaimed item in question here may not be certified for 
payment. 

The voucher is returned herewith. 


[B-117589] 


Contracts—Negotiation—Federal Property and Administra- 
tive Services Act 


Where stocks of steel shelving panels on hand are unusable without additional 
panels which will intermember, and only one manufacturer's panels will in- 
termember, contract may be negotiated with that manufacturer upon a finding 
by the General Services Administration that it is impracticable to secure com- 
petition as required by section 302c (9) of the Federal Property and Adminis- 
trative Services Act of 1949. 


Comptroller General Campbell to the Administrator, General Serv- 
ices Administration, May 23, 1955: 


Reference is made to your letter of May 13, 1955, referring to your 
letter of May 3, 1954, wherein it was stated that invitation No. LA- 
1680, issued by the Federal Supply Service at Los Angeles, California, 
was canceled because the justification submitted by the Department 
of the Navy was not sufficient to support the use of a brand name in 
the invitation for bids. 

You now advise that a survey at the United States Naval Test Sta- 
tion located in Inyokern, California, and additional facts presented 
by the Department of the Navy, disclosed that ordinarily the require- 
ments for steel shelving would be supplied by the Federal Prison In- 
dustries pursuant to Federal Specification AA-S-271 but, due to a 
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shortage of steel during the period 1950 to 1952, the Federal Prison 
Industries authorized the General Services Administration to procure 
the requirements on the open market. 

You advise further that as a result of procurements during the 
period of the shortage a number of ends and back panels having a 
value of some $4,000 are now on hand which do not intermember with 
specification shelving. You propose, therefore, in the interest of 
economy, to negotiate a contract pursuant to section 302c (9) of the 
Federal Property and Administrative Services Act of 1949, 63 Stat. 
394, as amended, for the procurement of a sufficient number of parts of 
Lyon’s shelving which will permit the utilization of the existing stocks 
of ends and back panels now on hand, it being stated that no other 
shelving will intermember with those parts. Finally, you advised 
that, in the event a “Federal Specification product is now ordered, 
existing stocks will have to be declared surplus and there will be a re- 
sulting overall additional cost to the Government of approximately 
$8,000.00.” 

In view of the facts presented in your letter, we perceive no legal 
objection to the negotiation of a contract for Lyon’s shelving as pro- 
posed by you, provided your agency finds that “it is impracticable 
to secure competition” for such shelving, as required by section 302c 
(9) of your act. 


[B-122242} 


Transportation—Dependents—Military, Naval, Etc., Per- 
sonnel—Stepchildren 


Minor stepsons of a Marine Corps officer, whose wife is receiving social security 
and Veterans Administration payments, as the result of the death of the chil- 
dren’s natural father while in armed forces, in an amount sufficient to cover their 
actual monthly living expenses, are not in fact dependent upon the officer within 
the meaning of section 102 (g) of the Career Compensation Act of 1949, so as to 
entitle the officer to reimbursement for the cost of their transportation incident 
to change of station. 


Assistant Comptroller General Weitzel to Captain James M. Weid- 
ner, United States Marine Corps, May 24, 1955: 


By first endorsement December 1, 1954, the Commandant of the 
Marine Corps forwarded your letter of October 12, 1954, submitting a 
voucher stated in favor of Second Lieutenant Don Rodger Christen- 
sen, 061133, USMC, for reimbursement of the cost of transportation 
of his wife and a stepson (age 5 years) from Racine, Wisconsin, to 
Camp Lejeune, North Carolina, the travel having been performed 
during the period from January 24 to 27, 1954, pursuant to first 
endorsement dated December 25, 1953, on orders for permanent change 
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of station dated December 18, 1953. You request a decision whether 
reimbursement for the stepson’s transportation is authorized. Your 
doubt in the matter stems from the question whether the stepson may 
be considered “in fact dependent” on the officer within the meaning of 
section 102 (g) of the Career Compensation Act of 1949, 63 Stat. 804, 
and the pertinent regulations. 

It appears that the officer has two stepsons (the one who is 5 years 
of age and another who is 3 years of age); that they reside in the 
officer’s household ; and that their mother (the officer’s wife) is receiv- 
ing, as a result of the death of their natural father, Social Security 
payments of $38.20 monthly for each child and payments from the 
Veterans Administration (presumably compensation under section 3 
of the act of May 23, 1952, 66 Stat. 90) in the amount of $47 monthly 
for each child. In addition to the usual certificate on the voucher, 
there were submitted the officer’s two certificates, one undated and the 
other dated September 21, 1954, concerning the relationship and de- 
pendency status of the stepsons. In the undated certificate the officer 
certifies that— 


* * * Gary Stephen Smith and Jeffery Lergen Smith are my step-children 
and are members of household; that the mother of these step-children is my 
lawful wife and was at the time this travel was performed. 

The above named children receive the following financial aid from the govern- 
ment due to the death of their natural father while on active duty as an officer 
in the Armed Forces of the United States: 


a. $38.20 per month per child; a total of $76.40 per month from the Office 
of Social Security. 


b. $47.00 per month per child from the Veterans Administration. This money 


goes into a trust fund until the children reach the age of eighteen and is not 
used for their support. 


After conferring with an official of the Department of Internal Revenue and 

according to his recommendation, I do not deem this amount of $76.40 per month 
adequate for the support, education, and travel from station to station of the 
aforementioned children. 
In the other certificate the officer certifies that the amount required 
for the stepsons’ reasonable and proper living expenses is $60 per 
month per child; that the amount contributed by him during the 
period of actual travel (January 24 to 27, 1954) for the support of 
the children was $50 to $25 per child; and that the living expenses 
actually incurred by the children is $75 each per month. Concerning 
the income of the children, he repeats what is said in the certificate 
quoted above. He concludes— 


Since a close budget is not kept on the children’s expenses, this statement 
is an estimate as accurate as I can compute it. 

Subsection 303 (c) of the Career Compensation Act of 1949, 63 
Stat. 814, provides, in material part, that under such conditions and 
limitations as may be prescribed by the Secretaries concerned, mem- 
bers of the uniformed services, when ordered to make a permanent 
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change of station, shall be entitled to transportation in kind for 
dependents, or to reimbursement therefor, or to a monetary allowance 
in lieu of such transportation in kind. Subsection 102 (g) of the 
act, cited above, defining the term “dependent” for the purposes of the 
statute, is, in pertinent part, as follows: 

The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under twenty-one years of age, of 
any member of the uniformed services, except as hereinfter limited in this 
subsection * * * Provided, That the term “children” shall be held to include 
stepchildren and adopted children when such stepchildren or adopted children 
are in fact dependent upon such member: * * * [Italics supplied.] 

Such provisions, insofar as stepchildren and adopted children are 
concerned, are substantially the same as the provisions of prior simi- 
lar statutes relating to the entitlement of members of the uniformed 
services to transportation and other allowances on account of such 
dependents. The words “in fact dependent” were used to express the 
intent that a stepchild or adopted child may be considered a depend- 
ent for the purposes of the statutes only when it is established that the 
stepchild or the adopted child actually is dependent on the member of 
the uniformed services for its support, maintenance, and education. 
Where sufficient funds are available from sources other than the mem- 
ber, either directly or indirectly, for the support, maintenance, and 
education of a stepchild or an adopted child, the child is not in fact 
dependent upon the member. The facts that the child may live with 
the member, that its transportation is necessary incident to the mem- 
ber’s change of station, or that the amount contributed by the member 
improves the living conditions of the child, do not, of themselves, make 
the child in fact dependent upon the member. B-23084, April 2, 
1942; B-89140, October 5, 1949; B-94657, February 9, 1951. 

The “compensation” authorized by the cited act of May 23, 1952, 
is understood to have been provided for the purpose of supporting 
surviving children of servicemen who die while on active duty. The 
Social Security payment is made for the same reason. According to 
the officer’s certificate, the living expenses of his stepsons amount to 
$75 per month per child. Hence, it would appear that the monthly 
income of each child—$85.20 ($38.20 plus $47)—is sufficient to cover 
the actual monthly living expenses of each child. There seems to be no 
statutory or regulatory requirement that veterans’ compensation pay- 
ments be placed in a trust fund and not used for the current support of 
the children. Any such restriction would seem to be the result of 
arrangements made by the officer and his wife. Since the restricted 
use of the compensation is self-imposed, the funds must be considered 
available for the support of the children. Such being the case, it is 
not established that the children are in fact dependent on the officer. 

Accordingly, payment on the voucher is authorized only to the ex- 
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tent that it covers the transportation of the officer’s wife. The 
voucher and supporting papers are returned. This decision, or a 
copy, should be attached to the voucher when payment is made for 
the wife’s transportation. 


[B-123828] 


Traveling Expenses—Consultants Employed on Per Diem 
When Actually Employed Basis—Place From Which Entitled 





A consultant employed on a when actually employed basis who used a trans- 
portation request for travel from a place other than his residence to attend an 
official business meeting, and to return to his home, is not required to have the 
excess cost of transportation based on estimated round-trip travel from his home 
deducted from his per diem. 


Assistant Comptroller General Weitzel to Miss Janet Wendler, In- 
ternational Boundary and Water Commission, United States and 
Mexico, May 24, 1955: 



































Your letter of April 28, 1955, requests our decision whether you 
may certify for payment the voucher therewith transmitted in the 
amount of $31.50 in favor of Royce J. Tipton, representing 314 days 
per diem in lieu of subsistence. 

Mr. Tipton of Denver, Colorado, entered into a contract of em- 
ployment on April 3, 1952, in which he agreed to perform certain 
services from time to time as required by the United States Commis- 
sioner as consultant on engineering matters for which he was to be 
paid $100 a day for all days necessarily engaged on the work of 
that Commission, the time spent in travel in connection with such 
duties to be compensated for as working time, excluding Sundays. 

It appears that Mr. Tipton was in Washington, D. C., when he 
received notice from the Commission requesting his presence at meet- 
ings in El Paso, Texas, December 5, 16, and 17, 1954. He used a 
Government transportation request for transportation from Washing- 
ton, D. C., to El Paso, and return to Denver, at a cost of $141.75, as 
compared with $90.80 for round trip between Denver and El Paso. 
The per diem in lieu of subsistence would have been payable for 314 
days in either case, so your doubt in the matter is not whether the 
amount of per diem is correct but whether the excess transportation 
cost should be applied against the subsistence per diem otherwise 
due. 

The travel order issued to Mr. Tipton authorized travel “as may 
be directed” by the Commissioner, and further authorized transporta- 
tion expenses “when absent from Denver, Colorado, on official business” 
of the Commission. We find no requirement in the contract of em- 
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ployment, or in the travel order that the travel on official business is 
to be reckoned only from Denver. From the time he left Washington, 
D. C., for El] Paso, Mr. Tipton was traveling on the order of the 
Commissioner and on official business of the Commission away from 
Denver. Accordingly, he was entitled to use a Government trans- 
portation request for such transportation, without regard to the esti- 
mated cost had the travel been from Denver. Compare 24 Comp. 
Gen. 546. 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise correct, without deduction of the referred-to excess 
transportation costs. 


[B-122443] 


Husband and Wife—Marriage—Validity—Quarters, Fam- 
ily, Ete., Allowances 


The marriage of a Marine Corps enlisted man to a woman whose former mar- 
riage was retroactively dissolved by a New York State Supreme Court judgment 
nine years after her marriage to the enlisted man is of such doubtful validity 
that payment of family allowance or basic allowance for quarters is precluded. 


Assistant Comptroller General Weitzel to Master Sergeant Clyde A. 
Pettey, United States Marine Corps, May 25, 1955: 


Reference is made to your claim for the Government’s contribution 
to family allowance for the period from January 1945 through Sep- 
tember 1949; for basic allowance for quarters for the periods from 
October 1, 1949, to December 31, 1949, and from January 1, 1952, to 
June 30, 1952, on account of « dependent wife, Louise P. Pettey; and 
for refund of your contribution to the family allowance of $5 a month 
from February to December 1945, incident to your service in the 
United States Marine Corps. 

It appears that you and Louise P. Parker were married on January 
5, 1945, in San Diego, California, and that on February 26, 1945, you 
applied for a family allowance in her behalf, as authorized by the 
Servicemen’s Dependents Allowance Act of 1942, as amended, 37 
U.S. C., 1946 Ed., sections 201-221. The application was not ap- 
proved at that time because she could not furnish documentary evi- 
dence of the dissolution of her former marriage to James J. Parker. 

At a Special Term of the Supreme Court of the State of New York, 
convened in the City of Schenectady, New York, on April 15, 1954, 
a judgment was issued reinstating an interlocutory decree of divorce, 
which had been granted James J. Parker, the husband of Louise P. 
Parker, which had been entered in the St. Lawrence County Clerk’s 
Office on October 27, 1941, and which had been vacated by an order 
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entered in the clerk’s office on January 22, 1942. The judgment of 
April 15, 1954, also granted the parties an interlocutory judgment of 
clivorce to become a final judgment three months after entry and filing. 
On July 7, 1954, the same court issued an order amending and modify- 
ing the judgment of Apri! 15, 1954, to show that the said vacated 
interlocutory decree of divorce of October 27, 1941, was reinstated 
“nune pro tune” as of October 27, 1941 ; that the marriage of the parties 
was dissolved as of that date: and that the parties were free from the 
obligation of said marriage on January 27, 1942. 

In a letter dated September 14, 1954, the Acting Head, Personal 
Affairs Branch, Headquarters United States Marine Corps, Washing- 
ton, D. C., advised us that, pursuant to authority vested in him by the 
Secretary of the Navy, he recommends that payment of family allow- 
ance be made for Mrs. Louise P. Pettey as your lawful wife for the 
period shown on your claim and that, “In view of the explicit language 
used in the modified order of 7 July 1954, it has been determined that 
Mrs. Pettey’s former marriage was dissolved by divorce effective 
27 January 1942, and, consequently, that her subsequent marriage to 
Master Sergeant Pettey on 5 January 1945 (in California) must be 
considered valid ab initio for the purpose of determining entitlement 
to benefits under the aforementioned Act.” 

The Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 381, 
provided that the determination of all facts, including the fact of 
dependency, necessary to be determined in the administration of that 
act was to be made by the Secretary of the department concerned and 
“such determination shall be final and conclusive for all purposes and 
shall not be subject to review in any court or by any accounting officer 
of the Government.” That act, however, was repealed by the Career 
Compensation Act of 1949, 63 Stat. 802, and hence the determinations 
by the Secretary of the Navy or his designees of the entitlement of any 
person to the family allowance are no longer conclusive. See 29 Comp. 
Gen. 241; 30 id. 65. 

Section 13 of the Dependents Assistance Act of 1950, 64 Stat. 794, 
authorizes us to make payments of family allowance under the pro- 
visions of the Servicemen’s Dependents Allowance Act of 1942 upon 
the recommendations of the heads of the departments concerned or 
such subordinates as they may designate in those cases where the 
applications filed by the enlisted and former enlisted members of the 
uniformed services or their dependents were not finally acted upon 
prior to October 1, 1949. However, the Dependents Assistance Act of 
1950 did not make the determinations by the Secretary of the Depart- 
ment concerned or their designees of the entitlement of any person 
to a family allowance conclusive, although their determinations as to 
dependency and relationship are made conclusive with respect to the 
entitlement of enlisted men to the basic allowance for quarters on 
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account of dependents for the period beginning August 1, 1950. Ac- 
cordingly, we may not authorize payment of a family allowance unless 
the right of the beneficiary to receive it is established. It has long 
been the established rule that the Government accounting and admin- 
istrative officers should reject or disallow all claims to which they be- 
lieve there may be a substantial defense in law or as to the validity of 
‘which they are in doubt. Longwill v. United States, 17 C. Cls. 288, 
291; Charles v. United States, 19 C. Cls. 316, 319. 

Prior to 1954, when the judgments divorcing James and Louise 
Parker were entered, their marriage had not been dissolved. While 
the judgment rendered on July 7, 1954, purports to dissolve such mar- 
riage as of January 27, 1942, it has been held that under New York 
law a divorce decree cannot be made retroactive and that a second 
marriage contracted by one of the parties while the spouse is living 
and the first marriage has not been dissolved is void and is not ret- 
roactively validated by a subsequent dissolution of the first marriage 
by a divorce judgment entered nunc pro tunc purporting to be retro- 
active. See Karpuk v. Karpuk, 31 N. Y. S. 2d 769; Powell v. Powell, 
122 N. Y. S. 2d 281. Compare Gehm v. United States, 83 F. Supp. 
1003; Daine v. Commissioner of Internal Revenue, 168 F. 2d 449. 
Hence it does not appear that prior to 1954 either of the parties could 
contract a valid marriage with any other person. 

In view of the foregoing, (1) the court’s order of July 7, 1954, 
retroactively terminating Louise E. [P.] Parker’s former marriage 
as of January 27, 1942, and (2) your marriage to her on January 5, 
1945, are of such doubtful validity that we may not conclude that 
she was your “lawful wife” from January 5, 1945, within the meaning 
of that term as used in the Servicemen’s Dependent’s Allowance Act 
of 1942 or in the Career Compensation Act of 1949, so as to entitle her 
to payment of the Government’s contribution to the family allowance 
from that date to September 30, 1949, or to entitle you to payment of 
basic allowance for quarters on her account from October 1, 1949, 
through December 31, 1949. However, a settlement will issue in due 
course in your favor for the amount found due on account of the re- 
maining items covered by your claim. 


[B-122713] 


Officers and Employees—Training—Schools—Personal v. 
Government Expense 


Expenses of training selected employees at universities and nonfedera! facilities 
may be paid from appropriated funds, in the absence of specific statutory au- 
thority, where the particular training is (1) special in nature and for limited 
duration, (2) essential to the purpose for which the appropriation is made, and 
(3) is not the type which the employee would be expected to furnish at his own 
expense. 
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Comptroller General Campbell to the Secretary of the Interior, May 
25, 1955: 


Reference is made to letter of January 24, 1955, from the Adminis- 
trative Assistant Secretary, stating that the Department of the In- 
terior desires to assign selected employees to attend special courses of 
training at universities and other nonfederal facilities and to pay their 
expenses of tuition, per diem, and related costs. 

The Administrative Assistant Secretary cites the decision of Oc- 
tober 12, 1954, B-121101, 34 Comp. Gen. 168, to the Secretary of the 
Army, in which it was held that particular funds appropriated in the 
Civil Functions Appropriation Act, 1955, Public Law 453, approved 
June 30, 1954, 68 Stat. 330, are available for expenses incident to the 
training of civilian employees at private institutions. In connection 
therewith, he states it is the view of your Department that the decision 
provides a basis for training scientists, technicians, and other em- 
ployees at universities and other outside organizations through the 
use of regularly appropriated funds. Such a view is premised upon 
the basis that the language of the appropriation considered in the de- 
cision is not dissimilar to the language employed in the appropriations 
for the Department of the Interior. 

However, doubt in the matter is said to arise by reason of informal 
advise on the part of representatives of the Civil Service Commission 
to the effect that the referred-to decision is not generally applicable 
throughout the Government. Such doubt, it is stated, makes the De- 
partment reluctant to proceed without advice whether payment of the 
cost of training here in question would be approved. 

As indicated, the decision of October 12, 1954, and similar decisions 
previously issued (see 31 Comp. Gen. 623, 32 td. 339), did not and were 
not intended to hold that, in the absence of specific statutory authority, 
departments and agencies could assign employees generally to attend 
courses of instruction or training in nonfederal facilities and to pay 
their tuition, per diem, and related costs. The authorizations granted 
in the decisions were based on a showing that the particular training 
involved (1) was special in nature and was for a period of limited 
duration, (2) was essential to carry out the purpose for which the 
appropriation was made, and (3) was not of a type which the employee 
would normally be expected to furnish at his own expense. Also, see 
34 Comp. Gen. 587. 

The letter of January 24 makes no mention of the specific appro- 
priations proposed to be charged with the cost of the special courses 
of training nor does it set forth the particular nature or extent of the 
training or the circumstances attending the need therefor. It is 
understood from information obtained informally from your Depart- 
ment that a training program has not been set up and that the letter 
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of January 24 was designed to ascertain the general authority of your 
Department in such respect. You are advised that the three elements 
set forth above should be present in order for this Office to approve 
expenditures for courses of training in the absence of express statutory 
authority. When a definite program has been set up by your Depart- 
ment, it is suggested that the matter be submitted for further con- 
sideration in the light of such program. 


[B-123905] 


Contracts—Awards—Acceptance or Rejection of Bids 


Where the low bid for repair of a water distribution system is out of line with 
other bids and it is established, prior to award, that the bidder failed to include 
an amount for removing water from the excavation, the bid should be disregarded. 


A provision in a bid instruction requiring bidders to cover entire work and to 
fill in all applicable blank spaces was solely for the benefit of the Government, 
so that where a low bid failed to include an alternate for one item all bids may 
be rejected and the contract readvertised, or the omission treated as an infor- 
mality which did not prejudice the rights of other bidders, and the bid accepted, 
provided such action would be as advantageous to the Government as 
readvertising. 

Assistant Comptroller General Weitzel to Captain Robert R. 
Bartholomew, United States Air Force, May 25, 1955: 


Reference is made to your letter of May 4, 1955, with enclosures, 
requesting a decision as to the action to be taken with respect to 
the error alleged by David E. Horne, Inc., to have been made in its 
bid for the repair of the water distribution system, Palm Beach Air 
Force Base, and in the event that bid may be disregarded, whether you 
are authorized to accept the bid of the next lowest bidder, the Murphy 
Construction Company. 

The probability of error in the low aggregate bid of $15,215.95 
on items Nos. 1, 2 and 4 to 15, inclusive (excluding the alternate 
bid requested under Item No. 3), submitted by David E. Horne, Inc., 
properly was noted by the contracting officer since the bid was out 
of line with the two other aggregate bids of $26,340.30 and $33,900.91 
on the same items and with the prior estimated cost of $34,368 for the 
contract work. Upon being requested to verify its bid, the corpora- 
tion advised that it made an error in that it failed to include any 
amount in its bid to cover the costs of removing water which reasonably 
may be expected to accumulate upon making the numerous excavations 
required under several items. Its allegations of error is reasonably 
substantiated by its worksheets consisting of six pages, on the last 
of which are shown certain entries of additional amounts, per unit, 
for items Nos. 1, 5, 9 and 11, to cover the referred-to estimated cost 
of “dewatering.” Hence, it appears that the bidder intended to in- 
clude in its bid a charge for this item of cost but inadvertently failed 
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to do so. While the intended bid has not been established, the facts 
and evidence of record warrant the conclusion that the corporation 
made a bona fide error in its bid, as alleged. 

Accordingly, since you had reason to believe that the bid of David E. 
Horne, Inc., might be erroneous and since such belief was confirmed 
and the error was explained satisfactorily by the corporation prior 
to award, the bid should be disregarded—the facts and circumstances 
in the case not being such as to warrant a departure from the basic 
rule that bids may not be changed after opening. See 17 Comp. 
Gen. 575. 

The failure of Murphy Construction Company, the next lowest 
bidder on items 1, 2 and 4 to 15 inclusive, to respond to the request for 
an alternate bid under item No. 3 constitutes no basis, sufficient in 
itself, to require a rejection of the bid. The instruction to bidders 
that “All bids must be for the entire work and must have each appli- 
cable blank space filled in” was intended solely for the benefit of the 
Government and, in fact, the bid as made covers the “entire work” if 
the award is made on the basis of including item No. 2 in lieu of the 
alternate item No. 3. If it be administratively determined to award 
the contract on that basis, the omission in the bid of requested quota- 
tions under item No. 3 (alternate) may be regarded as an informality 
which did not prejudice the rights of other bidders and, as such, may 
be waived. See 26 Comp. Gen. 49, 50. Accordingly, while all bids 
may be rejected and the contract readvertised, there would be no legal 
basis for objection to the acceptance of the bid of the Murphy Con- 
struction Company if it be administratively considered that such 
action would be as advantageous to the United States as readvertising 
the contract. 

The papers, with the exception of your statement of the facts and 
the letter of May 3, 1955, from David E. Horne, Inc., with supporting 
worksheets, are returned. 


[B-118494] 
Transportation—Air Carriers—Tariffs 


Provisions inserted in an air tariff which prescribe a claims procedure and 
establish a two-year limitation on claims are not authorized under the Civil 
Aeronautics Board regulations which provide that air tariffs include only matters 
affecting rates or services under the rates, and, therefore, the Government and 
the public are not chargeable with notice of any provisions not required 


Assistant Comptroller General Weitzel to the Liberty Mutual Fire 
Insurance Company, May 26, 1955: 


Reference is made to your letters of December 23, 1954, and Febru- 
ary 17, 1955, relative to the setoff action by which $1,079.47 was recov- 
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ered from the Capital Airlines, Incorporated, to reimburse the Govern- 
ment for damage to three cartons of electronic equipment, weighing 
212 pounds, shipped from Muskegon, Michigan, to the Civil Aero- 
nautics Administration, Washington, D. C., on airbill No. 13 MKG 
031727D, dated November 24, 1950. 

The shipment was damaged in transit and liability was denied by 
the carrier on December 8, 1950, under the so-called “Act of God” 
provision of the air freight rules tariff. By letter dated March 3, 
1954, our Office held that the unsupported statement failed to meet 
the requirement of proof that the damage was caused by an act of 
God. You presently set up the defense on behalf of your insured of 
the “Statute of Limitations, as outlined in Official Air Freight Rules 
Tariff No. 1,” referring specifically to Rules Nos. 5.1 and 5.2 of that 
tariff. You have asked “if the United States Government is required 
to abide by these tariff regulations when they voluntarily chose to 
forward this shipment under a Commercial Air Freight Billing.” 

At the time the shipment was delivered to the carrier, rule No. 3.1, 
on 12th revised page 10 of Official Airfreight Rules Tariff No. 1, 
C. A. B. No. 1, required that a “non-negotiable Airbill or other similar 
document” be prepared for each shipment, and the rule contained no 
provision, for account of Capital Airlines, that Government shipments 
must be accompanied by a Government bill of lading. The record is 
silent as to why this shipment was not tendered to the carrier on a 
Government bill of lading. As to the applicability of the tariff 
regulations, it is assumed that those regulations which are valid and 
are legally applicable to Government shipments generally in similar 
situations are applicable in connection with this shipment. 

Concerning the alleged violation of rule 5.1, relating to “Claim 
Procedure,” the record shows that on December 4, 1950, Mr. E. F. 
Critchlow, of the Civil Aeronautics Administration, signed a Ship- 
ment Inspection Report showing the extent of the damage involved. 
On December 8, 1950, the Capital Airlines, by letter to Mr. E. F. 
Critchlow, stated that the claim was denied. Also, see your letter 
of January 13, 1953, to our Transportation Division, in which you 
refer to the carrier’s letter of December 8, 1950, and speak of “our 
policyholder’s position on this claim,” and of the fact that “payment 
was declined.” On the basis of that record, the provisions of item 5.1 
do not appear to have been violated, since the letter of December 8, 
1950, indicates that the Capital Airlines treated the signed inspection 
report on December 4, 1950, and subsequent handling and informal 
discussion as being endowed with all the formalities of a claim. 

Rule 5.2 of the air freight rules tariff provides that no carrier shall 
be liable in any action brought to enforce a claim unless the applicable 
provisions of rule 5.1 have been complied with, and unless such action 
is brought within two years after the date written notice is given to the 
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claimant that the claim has been disallowed. Apparently it is your 
contention that as more than two years had elapsed between the time 
the claim was declined on December 8, 1950, and the time recovery 
was effected by setoff (October 1954), the right to adjust the claim by 
setoff no longer existed and the setoff action was erroneous. 

Air tariffs of carriers subject to regulation by the Civil Aeronautics 
Board are filed pursuant to the provisions set forth in sections 403 
and 404 of the Civil Aeronautics Act, 52 Stat. 973, 992, 993 (49 U.S.C. 
483, 484). Section 403 provides that tariffs shall contain all rates, 
fares and charges for air transportation between points served by it, 
and show, to the extent required by regulations of the Board, all classi- 
fications, rules, regulations, practices, and services in connection with 
such transportation. Section 404 requires that such classifications, 
rules, and regulations shall be just and reasonable. Civil Aeronautics 
Board Regulations, Serial No. E. R.-146 of June 29, 1949, 14 F. R. 
3529, 14 C. F. R. Part 221, Preparation of Tariffs of Air Carriers, 
show in section 221.4 the following: 

Contents. Tariffs shall contain in the order named: 

(g) General rules which govern the tariff, i. e., state conditions which in any 
way affect the rates named in the tariff, or the service under such rates * * *. 
Section 221.7 provides: 

(a) Rules relating to or affecting the application of rates may be published 
in a tariff other than the tariff naming the rates. 

It should be observed that the “Regulations” provide only for the 
inclusion in tariffs of such rules as affect the application of the rates, 
or the service under the rates, and it is clear that the tariff rules 5.1 
end 5.2 involved in this case in no way relate to rates, or state condi- 
tions relating to the service performed under such rates. It seems 
clear, therefore, that the tariff provisions relied upon by you in this 
case are unauthorized by the regulations, and the public is not charge- 
able with notice of any rule or regulation not required to be included 
in tariffs by law. See Pucifie S. 8. Co. v. Cackette, 8 F. 2d 259; 
Shortley v. Northwestern Airlines, 104 F. Supp. 152; Bernard v. 
U.S. Aircoach et al., 117 F. Supp. 134. 

Accordingly, for the reasons given above, the deduction action taken 
in this case was proper, and is sustained. 


[B-122727] 


Pay—Additional—Aviation Duty—Courses of Aerial In- 
struction—Periods Between Courses 


Army officer who was ordered to Army Aviation School for a course of instruc- 
tion, with temporary duty en route for the purpose of attending a primary flight 
training class where he was ordered to participate in frequent and regular flights 
as a crew member until graduation, is not entitled to incentive pay for aerial 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 637 


flights for the interim period between graduation from the primary training class 
and the date of the second course of instruction, notwithstanding orders issued 
after officer arrived at Army Aviation School which purported to authorize 
flights for period prior thereto. 


Assistant Comptroller General Weitzel to Captain J. I. Perry, De- 
partment of the Army, May 31, 1955: 


By fourth endorsement dated January 24, 1955, the Chief of Finance 
forwarded your letter of December 1, 1954, with enclosures, submitting 
for advance decision a military pay order to adjust the account of 
Lieutenant Robert D. Anderson (Infantry), service No. 01876256, 
for incentive pay for aerial flights for the period September 11 to 
October 17, 1954. 

By paragraph 8, Special Orders No. 54, Department of the Army, 
Washington, D. C., dated March 18, 1954, Lieutenant Anderson was 
released from duty at Fort Bragg, North Carolina, and assigned to 
the Student Officers Company, Army Aviation School, Fort Sill, 
Oklahoma, for the purpose of attending such school for a period of 
approximately 13 weeks, reporting on September 12, 1954. Those 
orders directed temporary duty en route at Gary Air Force Base, San 
Marcos, Texas, for the purpose of attending the Army primary flight 
training class of approximately 18 weeks, the reporting date for such 
duty being May 17, 1954. By paragraph 1, Aeronautical Orders No. 
113, Headquarters 3585th Pilot Training Wing, Gary Air Force Base, 
Texas, dated May 20, 1954, Lieutenant Anderson was required to 
participate frequently and regularly in aerial flights as a crew member, 
it being stated that such order was effective for the period May 20, 
1954, to date of graduation from “this” course unless sooner relieved. 
By paragraph 1 of Special Orders No. 211, Headquarters Army Avia- 
tion School, Camp Rucker, Alabama (formerly located at Fort Sill, 
Oklahoma), dated November 5, 1954, confirming verbal orders of the 
Commanding General of October 18, 1954, Lieutenant Anderson was 
required to participate regularly and frequently in training aerial 
flights until completion of course of instruction or relief from course 
of instruction by competent authority. Those orders further provided 
in paragraph 2 that, the exigencies of the service being such as to 
preclude the issuance of written orders in advance, the officer was 
required to participate regularly and frequently in training aerial 
flights during the period September 11 to October 17, 1954. 

Under the provisions of section 204 of the Career Compensation 
Act of 1949, 63 Stat. 809, and subject to such regulations as may be 
prescribed by the President, members of the uniformed services en- 
titled to receive basic pay are also entitled to receive incentive pay for 
the performance of duty involving frequent and regular participa- 
tion in aerial flights required by competent orders. Executive Order 
No. 10152, dated August 17, 1950, promulgating regulations relating 
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to the right of members of the uniformed services to incentive pay for 
the performance of hazardous duty, provides in part as follows: 







Sec. 2. Under such regulations as the Secretary concerned may prescribe, 
any member of the uniformed services, including members assigned to special, 
administrative, or school duties, may be required by competent orders to per- 
form hazardous duty. 
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Sec. 11. Members required by competent orders to perform hazardous duty 
shall, upon compliance with the requirements of these regulations, be entitled 
to receive incentive pay during authorized leaves of absence. 


Paragraph 3a of the Army Regulations 35-1200 dated February 8, 
1951, defines incentive pay as additional pay for the performance of 
hazardous duty required by competent orders as defined in paragraph 
3d. Paragraph 3f of that regulation provides that any officer, war- 
rant officer, or enlisted member, who is assigned to a course of instruc- 
tion for qualification as a rated pilot, designated Army aviator, or 
a rated aircraft observer, are deemed to be crew members. Special 

tegulations No. 605-95-1, as changed by changes No. 2 dated De- 
cember 3, 1951, provides in part as follows: 


7. Training.—In accordance with * * * courses are established: 

a. Regular course.—This course is * * * phases, as follows: 

(1) Phase I—Air Force Liaison Pilot Course.—This course is conducted by the 
United States Air Force at San Marcos Air Force Base, San Marcos, Texas, to 
train student aviation officers to operate liaison-type aircraft. 

(2) Phase II—Army Aviation Tactics Course—(Superseded) This course is 
conducted by the Commandant, The Artillery School, Fort Sill, Oklahoma, to 
qualify student officers who have successfully completed Phase I to be Army 
aviators by training them to operate Army aircraft in the performance of Army 
aviation missions which they will be required to perform when assigned to Army 
units in the field. To be eligible for this course, Regular and Reserve compo- 
nent officers in the active military service must have successfully completed 
Phase I * * ® 
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13b. Student aviation officers. 
(1) The Commandant, The Artillery School, is authorized to issue temporary 
flying status orders to student aviation officers assigned to undergo a course of 
instruction in Army aviation operation, regardless of duty status (active or 
inactive) ; however, these orders will be effective only for the duration of such 
course and will be so worded. 


In decision of February 16, 1922, 1 Comp. Gen. 431, noted by you, 
concerning an officer while in transit between stations, it was held 
that an officer continuously assigned to duty requiring him to par- 
ticipate regularly and frequently in aerial flights is entitled to the 
aviation increase of pay during the time necessarily spent in traveling 
otherwise than by air on a change of station, if during the calendar 
month in which travel is performed, or in the succeeding calendar 
month he has participated in the number of flights required by existing 
regulations. Although it is not so stated in your request for decision, 
presumably Lieutenant Anderson was on authorized leave during the 
period September 11 to at least October 9, 1954, when he reported to 
Camp Rucker. However that may be, the orders of May 20, 1954, 
directing frequent and regular flights, provided that such orders were 
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effective for the period May 20, 1954, to date of graduation from “this” 
course. It seems clear that the course mentioned was the course con- 
ducted at San Marcos, Texas, and hence, the orders would cover the 
period May 20, 1954, to September 10, 1954, date of graduation from 
that course. Such a limitation on the effective period of the orders 
seems proper and required since there would appear to be no basis 
for directing flights by students for a period of leave or duty between 
two courses of instruction such as here involved. See paragraph 13b, 
Special Regulations No. 605-95-1. On the same basis, the orders of 
November 5, 1954, may not be viewed as requiring flights prior to 
October 18, 1954, apparently the beginning date for the second course 
of instruction. 

Accordingly, it is concluded that Lieutenant Anderson is not entitled 
to incentive pay for aerial flights as a student officer during the period 
September 11 to October 17, 1954. Payment on the military pay order, 
which is retained here, is not authorized. 






















[B-123331] 
Traveling Expenses—Personal Funds—Negligence 


An employee who purchased a substitute airline ticket with personal funds 
because a ticket previously issued on a transportation request was unavailable 
by reason of his negligence may not be reimbursed for the excess costs which 
included the Federal transportation tax. 


Assistant Comptroller General Weitzel to Major J. F. Vaughan, De- 
partment of the Army, May 31, 1955: 


Reference is made to your first endorsement dated February 18, 
1955 (FINKK-B 016), and enclosure, forwarded to us by the Assistant 
Chief of Finance (Operations) by second endorsement dated March 
18, 1955 (FINEK 248.7 Cochrane, Fred D.). You request a decision 
as to whether payment properly may be made on the reclaim voucher 
in favor of Fred D. Cochrane in the amount of $9.70, representing 
transportation costs which were administratively suspended from 
D. O. Voucher No. 11956. 

Pursuant to travel orders No. 976, Mr. Cochrane performed official 
travel from Dallas to Laredo, Texas, on January 3 and 4, 1955. Gov- 
ernment Transportation Request No. DA3,494,331 was issued to 
Braniff Airways, Inc., for round-trip transportation, Dallas to Laredo 
and return. Braniff issued its ticket No. 0224405 for the transporta- 
tion called for on the request. The cost is shown on the ticket as 
$48.50, tax exempt. Upon arrival at Love Field, Dallas, Texas, on 
January 3, 1955, Mr. Cochrane discovered that he did not have the 
airline ticket. Since there was not sufficient time to permit him to 
obtain the ticket from his home, he paid personal funds in the amount 
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of $53.35 (includes transportation tax of $4.85) for a substitute round- 
trip ticket. 

In the reimbursement of his travel expenses, Mr. Cochrane was 
administratively allowed $43.65 for the cost of the round-trip air 
transportation. He was not credited with $4.85, representing the 
Federal transportation tax paid, or for the additional amount of $4.85, 
representing the ten percent discount provided for the military agen- 
cies of the Government under Joint Military Air Transportation 
Agreement No. 4 to which the Braniff Airways, Inc., is a party. The 
established commercial rate for the transportation furnished is stated 
to be $48. 50, and it thus appears that the Government was overcharged 
on the original ticket. The discount provided in the Agreement, which 
may only be taken where transportation is effected on Government 
transportation requests or Government bills of lading, was lost through 
the purchase of the substitute ticket. While it does not so appear from 
the record, we presume that the Government has received a full refund 
or credit for the unused ticket. 

Your doubt in the matter arises from our decisions which hold 
(1) that where transportation requests are not available, an employee 
is entitled to reimbursement for Federal transportation taxes paid 
on the basis that employees who perform official travel are entitled 
to be made whole for the expenses necessarily incurred in connection 
with such travel (23 Comp. Gen. 484) and (2) that there is no author- 
ity to assess charges against an employee to cover a pecuniary loss 
sustained by the Government as a result of an error in judgment or 
neglect of duty on his part in the absence of specific administrative 
regulations issued pursuant to law providing for the assessment of 
charges under such circumstances (25 Comp. Gen. 299). 

The transportation request issued in the present case may not be 
considered to have been unavailable. It was in fact available and 
used for the purpose issued. The fact that the airline ticket pur- 
chased therewith was not available for use when required was due 
solely to the negligence of the employee. In the circumstances, the 
extra expenses involved in the purchase of the substitute ticket may 
not be considered to have been necessarily incurred in connection with 
the travel. Also, our decision holding that employees, generally, 
may not be charged for losses sustained by the Government as the 
result of an error ir judgment or neglect of duty is not applicable 
to a situation where excess travel or transportation expenses result 
solely from the traveler’s negligence. 

Accordingly, payment is not authorized on the submitted voucher, 
which is retained in this Office. 
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Leases—Electricity as Obligation of Lessor—Intention 
of Parties 


A lease which contains a clause that requires the lessor, as part of the rental 
consideration, to furnish electricity contrary to prior negotiations and the under- 
standing of the contracting officer and the lessor, may be modified to relieve the 
lessor of the obligation to furnish electric current. 


Comptroller General Campbell to the Administrator, General 
Services Administration, June 1, 1955: 


Reference is made to your letter of April 18, 1955, with enclosures, 
requesting to be advised whether we would be required to object 
to reformation of lease No. GS—09B-2444, dated November 16, 1954, 
with M. A. Myron and Edwanda Myron, as joint tenants, to relieve 
the lessors from furnishing electric current for lighting and power. 

Under paragraph 6 (b) of the lease the lessors agreed to furnish 
to the Government as part of the rental consideration, “Electric 
current for lighting and power (110/220 V. 60 C., A. C.).” In Mr. 
Myron’s letter of January 22, 1955, to the Realty Officer, Leasing 
Branch at San Francisco, the lessor stated that he was surprised to 
learn that he was required to pay for electricity. As evidence that 
such was not his intention he referred to his original offer as con- 
tained in letter of October 1, 1954, to the Realty Officer, as follows: 

I am willing to go ahead with the government, under the same terms and 
conditions of the said expired lease for a period of 5 to 6 years, including 
the right of the government to terminate same, upon issuance of 30 day 
written advance notice. 


Therefore, for your convenience I am enclosing copy of a page of the ex- 
pired lease. This will outline exactly what I have to offer to the government. 


It appears that the expired lease referred to by the lessor was for 
the same buildings occupied under the current lease together with an- 
other building and that paragraph 6 of the expired lease only obli- 
gated the lessor to furnish as part of the rental consideration 
“Water, and use of all other facilities within each building.” 

Under paragraph 3 of the Space Offering Invitation relating to 
services to be furnished, prospective bidders were instructed to check 
by mark in the space provided opposite each item whether service was 
to be furnished by the lessor. In instances where facilities only were 
offered the bidders were instructed that the items should be noted or 
amended accordingly. After Item 3 (a) b specifying “Electric cur- 
rent for lighting and office machines” the bidder was instructed to 
state the type if other than “110 V.,60C., AC.” Immediately follow- 
ing this item Mr. Myron inserted the figure “220 V” and inserted a 
check in the “Yes” column. In explanation of this action it is stated 
in Mr. Myron’s letter of January 22, 1955, that he added the “220 V” 
with the “X” mark to indicate that in the event the Air Force needed 
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other than the 110 volt current the 220 volt current would be available 
and that he did this because some wirings do not have this extra 
advantage. 

In memorandum of February 14, 1955, the Realty Officer who 
handled the negotiations for the contracting officer states that while 
the furnishing of electric current was not specifically discussed with 
the lessor there was a question in his mind regarding the conflict 
between the services indicated and the two different parts of the 
lessor’s offer. He states, however, that it was his view that the bidder 
would raise the question at the time he signed the lease if it was not 
his intention to furnish electric current. In memorandum of Febru- 
ary 17, 1955, the contracting officer who executed the lease on behalf 
of the Government states that at all times it was his understanding 
that electricity was not to be included as part of the rental considera- 
tion and that in reviewing the lease prior to execution he was not 
sufficiently circumspect in reading paragraph 6. 

The facts as presented by you clearly establish that the parties did 
not intend that the lessors would be required to furnish electric current 
as part of the rental consideration and, therefore, that paragraph 6 (b) 
of the lease obligating them to do so does not express the true agree- 
ment and understanding of the parties. Accordingly, the lease should 
be modified for the purpose of relieving the lessor of the obligation 
to furnish electric current as provided in paragraph 6 (b). A ref- 
erence to this decision should be made on such modification. 

The enclosures with vour letter are returned. 


[B-122601] 


Pay—Retired—Effective Date for Elections Under Section 
411, Career Compensation Act of 1949 


The five-year period prescribed in section 411 of the Career Compensation Act 
of 1949 during which certain retired members of the uniformed services were 
authorized to elect the provisions of law under which they would receive the 
highest retired pay precludes elections made after the five-year period, notwith- 
standing that such elections were made by members who had not been pre- 
viously afforded an opportunity to make an election. 


Under section 411 of the Career Compensation Act of 1949, which authorizes 
elections of retired pay to be made within the five-year period following the 
effective date of tithe [V—October 1, 1949—the five-year period began on Octo- 
ber 2, 1949, and expired at midnight on October 1, 1954, elections which were 
postmarked on October 1, 1954, are valid, and those which were not postmarked 
prior to October 2, 1954, are not valid except upon clear proof that the election 
was executed and placed in the mails or otherwise out of the elector’s control 
before midnight on October 1, 1954. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
June 2, 1955: 


Reference is made to letter of January 14, 1955, with enclosures, 
from the Assistant Secretary of the Navy (Air), requesting decision 
on certain questions relating to the time within which retired mem- 
bers of the uniformed services may make elections, under section 411 
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of the Career Compensation Act of 1949, to establish the method to 
be used in the computation of their retired pay. 

The first three questions relate to Fleet Reservists who were trans- 
ferred to the disability retired list of the Regular Navy prior to 
October 1, 1949, pursuant to the second proviso in section 206 of the 
Naval Reserve Act of 1938, 52 Stat. 1179, as amended, 34 U. S. C. 
854e. It is stated that certain Fleet Reservists who were so trans- 
ferred to the disability retired list were not afforded an opportunity 
to make an election prior to October 1, 1954, the expiration date of 
the five-year period prescribed in section 411 of the Career Compensa- 
tion Act, because (a) letters establishing nonentitlement under that 
section were rescinded a short time prior to October 1, 1954, or after 
that date, on the basis of redeterminations made by the Physical Re- 
view Council, or (b) through inadvertence, original evaluations pur- 
suant to section 411 were not accomplished in certain cases until a 
short time prior to October 1, 1954, or thereafter, thus precluding 
“processing, notification of, and election by member prior to such 
date.” 

It is understood that the members involved in the situation de- 
scribed under (a) in the preceding paragraph are those who initially 
were held not to qualify, under Title IV of the Career Compensation 
Act of 1949, for disability retirement pay. Such individuals were 
notified that they did not qualify to elect to have their pay computed 
under option (A) of section 411 and, therefore, they did not make any 
affirmative election under that section prior to October 1, 1954. The 
redeterminations made in those cases based on review action by the 
Physical Review Council, as well as the delayed initial evaluations 
made in the cases coming under (b) above, were accomplished either 
just prior to, or subsequent to, October 1, 1954, thus precluding the 
retired members from exercising elections under the provisions of 
section 411 within the five-year period prescribed in that section. 

The three questions presented in the light of these facts are as 
follows: 

a. In those cases described above where a determination or redetermination 
by the Secretary of the Navy is effected on or prior to 30 September 1954, can 
an election made subsequent to the deadline date be considered valid? 

b. In those cases described above where a determination or redetermination 
by the Secretary of the Navy is effected subsequent to the cut-off date, can an 
election made by the member be considered valid? 

c. If one or both of these answers are in the affirmative, should such members 
be allowed a reasonable time after notification of their rights under reference 


(a) [section 411 of the Career Compensation Act] to make an appropriate elec- 
tion of retired pay; and if so, what is considered to be a reasonable time? 


Section 411, Title IV of the Career Compensation Act of 1949, 63 
Stat. 823, 37 U. S. C. 281, became effective on October 1, 1949, and, 
in pertinent part, it provides that pursuant to such regulations as the 
President may prescribe, members of the uniformed services thereto- 
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fore retired by reason of physical disability “may elect within the 
five-year period following the effective date of this title” to qualify, 
under option (A), for disability retirement pay under the provisions 
of that act or to receive, under option (B), retirement pay computed 
by one of the two methods contained in section 511 of the act, 63 Stat. 
829, 37 U.S. C. 311. 

In accordance with section 411, regulations governing the election 
of retirement pay benefits were promulgated by the President in Ex- 
ecutive Order No. 10124, dated April 25, 1950. Such regulations pro- 
vided, generally, for a determination by the Secretary of the uni- 
formed service concerned and for a subsequent notification to each 
member and former member of that service of the status and benefits 
to which each such individual was entitled under the alternative op- 
tions (A) and (B) and of the right to make an election of benefits 
within the five-year period prescribed in section 411. An election 
timely made under section 411 became effective as of October 1, 1949, 
and the law and regulations further provided that, until such time as 
a member made an effective election, he would continue to receive re- 
tired or retirement pay in the amount authorized by the applicable 
provisions of law in effect on September 30, 1949, the day immediately 
preceding the effective date of the act. 

The purpose of section 411 is to give to the persons within its 
provisions the benefit of those provisions of law under which they 
would receive the highest retired pay. In the absence of an effective 
election accomplished within the five-year period prescribed in section 
411, a person whose status came within the purview of that section 
continued to receive the same retired pay to which he was entitled 
on September 30, 1949, until such saved pay was increased by section 
2 (b) of the act of May 19, 1952, 66 Stat. 80, 37 U. S. C. 322. 

The right of election under section 411 could be asserted only 
within the five-year period prescribed in that section in the absence 
of a statutory provision expressly or impliedly authorizing it to be 
made after that period in particular cases or classes of cases. While 
a determination or redetermination by the Secretary of the Navy, 
in the cases of the Fleet Reservists here concerned, may have been 
required to enable them to make a proper election with full knowledge 
of all the facts, neverthless, in order to constitute an effective election 
under section 411, there was required to have been manifested on the 
part of each individual concerned an unequivocal affirmative act 
of election between options (A) and (B), and such an election was 
required to be made before the expiration date of the five-year period, 
there appearing to be no statutory provision, applicable to the persons 
or the situations involved, either expressly or impliedly authorizing 
elections after the expiration of such five-year period. Compare 
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‘state of Scott v. United States, 122 C. Cls. 414. It necessarily fol- 
lows that in any of the cases here involved an election which might 
be made after the five-year period prescribed in section 411 would 
be ineffective. Questions a and b, must, therefore, be answered in the 
negative and no answer to question c is required. 

Two additional questions presented are as follows: 

a. In view of the language contained in reference (a) [section 411 of the 
Career Compensation Act] that an election may be made “* * * within the 
five year period following the effective date of this title * * *” [italics sup- 
plied], should those elections (made by members who received timely notification 
of their election rights) postmarked on 1 October 1954 be considered valid? 

b. May those elections dated on or prior to 30 September or 1 October 1954, 
depending on the answer to 3a, but postmarked subsequent to that date be 
considered valid? 

Section 411 authorizes an election between options (A) and (B) 
“within the five-year period following the effective date” of Title IV 
of the Career Compensation Act of 1949, Section 3, Executive Order 
No. 10124, dated April 25, 1950, provides that each member and former 
member of the uniformed services within the purview of section 411 
shall continue to receive retired pay or retirement pay in the amount 
authorized by laws in effect on September 30, 1949, unless “pursuant 
to the said section 411, he elects a different method of payment prior 
to October 1, 1954, and qualifies for such method.” 

The word “following” means, generally, “next after.” A different 
meaning is permissible when required by the particular facts so as 
to avoid a result which would nullify the intent and purpose of a 
statute. Since section 411 became effective on October 1, 1949, it might 
be argued that, in order to avoid any variation between that section 
and other provisions of the act, the term “following” as there used 
should include October 1, 1949, the effective date of Title IV. It does 
not appear, however, that giving the term “following” its usual and 
generally accepted meaning would be inconsistent with the intent and 
purpose of section 411 or of the Career Compensation Act of 1949 
as a whole. It reasonably may be concluded, therefore, that since 
the effective date of Title [V was October 1, 1949, the five-year period 
prescribed in section 411 began to run on October 2, 1949, the day fol- 
lowing the effective date of Title IV. Hence, the five-year period in 
question may be considered to have commenced on October 2, 1949, 
and to have expired at midnight on October 1, 1954. 

On the basis of this conclusion those elections which were post- 
marked on October 1, 1954, are valid. On the other hand, in cases 
of the type here involved, an election which was not postmarked prior 
to October 2, 1954, may not be given any effect, except upon clear 
proof that the election was actually executed and was placed in the 
mails or otherwise passed out of the person’s control before midnight 
on October 1, 1954. 
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[B-122602] 


Change in Status of Members of Uniformed Services-—Cor- 
rection of Military Records—Annuities for Dependents— 
Effective Date of Retirement Pay Deductions 


Members of the uniformed services whose status is changed by applicable laws 
so as to place them, retroactively, within the purview of section 411 of the 
Career Compensation Act of 1949 are entitled to exercise the election pro- 
vided in that section regardless of whether the change in status was made 
prior or subsequent to October 1, 1954, the deadline specified therein. 


The effective date for retirement pay deductions under the uniformed services 
Contingency Option Act of 1953, for members whose records have been cor- 
rected pursuant to section 207 of the Legislative Reorganization Act of 1946, 
is the effective date of retirement in the case of active members, and the 
first day of the month in which the election is made in the case of retired 
members. 


A survivorship annuity option election made by a Naval Reserve Officer as an 
active member, in accordance with section 3(a) of the Uniformed Services 
Contingency Option Act of 1953, may be revoked pursuant to the amendatory act 
of August 28, 1954, when the member’s status is changed retroactively as a result 
of the correction of his military records, provided such revocation is made 
within the statutory time limitations. 


Assistant Comptroller General Weitzel to the Secretary of the Navy, 
June 2, 1955: 


Reference is made to letter dated January 14, 1955, from the 
Assistant Secretary of the Navy (Air) forwarding a letter dated 
November 16, 1954, from the Director, Special Payments Division, 
Field Branch, Bureau of Supplies and Accounts, Cleveland, Ohio, 
requesting decision on certain questions relating to the proper basis 
for computing retired pay in the case of Lieutenant Commander 
Hiram E. Newbill, U. S. Naval Reserve, Retired. 

Lieutenant Commander Newbill was released from active duty on 
July 20, 1946, for reasons other than physical disability. On 
August 13, 1954, the Board for Correction of Naval Records, acting 
pursuant to the provisions of section 207 (a) of the Legislative Reor- 
ganization Act of 1946, as amended, 5 U. S. C. 191a, corrected his 
naval records to show that he was incapacitated for active duty on 
July 20, 1946, date of his release from active duty, by reason of 
cataract of left eye; that his incapacity is permanent and is the 
result of an incident of the service; that such incapacity was suffered 
in line of duty from disease or injury while he was employed on 
active duty pursuant to orders contemplating extended naval service 
in excess of 30 days; and that he was placed on the retired list of 
the Naval Reserve, effective July 21, 1946, pursuant to the provisions 
of 34 U. S. C. 855c-1. The corrections made in his naval records 
entitle Lieutenant Commander Newbill to receive retirement pay 
retroactively to July 21, 1946. 
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In accordance with our decision of October 25, 1950, B-96250, 
Lieutenant Commander Newbill, upon the correction of his records, 
became entitled to elect, under option (A) in section 411 of the Career 
Compensation Act of 1949, 63 Stat. 823, 37 U. S. C. 281, to qualify 
effective as of October 1, 1949, for disability retirement pay under 
the provisions of that act or, under option (B) in that section, to 
receive retirement pay, effective from October 1, 1949, computed by 
one of the two methods stated in section 511 of the act, 63 Stat. 829, 
37 U. S. C. 311. Doubt arises, however, as to his right of election 
because he was not notified of the correction of his records in sufli- 
cient time to afford him an opportunity to make an election under 
section 411 before the expiration date of the five-year period prescribed 
in that section. On the basis of such facts, the following four 
questions are presented: 

a. Is the deadline date for making an election of disability retired pay as 
prescribed by reference (b) [section 411] applicable to this case? 


b. If not, should the election under reference (b) be obtained prior to the 
establishment of the retired pay account; or 


c. Should the retired pay account be activated currently on the basis of laws 
in effect prior to 1 October 1949 and the member allowed a reasonable time after 
notification of his rights under reference (b) to make an appropriate election? 

d. If the answer to paragraph 3c is in the affirmative, what is considered to 
constitute a reasonable time? 

The corrections made in Lieutenant Commander Newbill’s naval 
records pursuant to the authority of 5 U. S. C. 191a should place him 
as nearly as possible in the same position he would have occupied had 
he been released from active duty on July 20, 1946, by reason of a 
physical disability incurred in line of duty and immediately certified 
as eligible for retirement pay benefits, effective July 21, 1946, under 
the provisions of 34 U. S. C. 855c-1. Consequently, if otherwise 
proper, he is entitled to exercise the privilege, under section 411, of 
electing to have his retirement pay computed, effective as of October 1, 
1949, in accordance with either option (A) or (B). 

Members of the uniformed services who were retired prior to 
October 1, 1949, by reason of physical disability were granted a period 
of five years, following the effective date of Title IV of the Career 
Compensation Act of 1949, to elect to receive their retired pay under 
either option (A) or option (B) of section 411. Where, subsequent 
to October 1, 1949, a person’s naval status was changed as authorized 
by other applicable provisions of law (38 U.S. C. 693i) so as to bring 
him retroactively within the scope of section 411, we held that he was 
entitled to exercise the election. See the decision of October 25, 1950, 
B-96250, cited above. 

Review action under the provisions of 38 U. S. C. 693i may be 
based on a request for such review filed within 15 years after the date 
of retirement for disability or after June 22, 1944, the effective date 
of the Servicemen’s Readjustment Act of 1944, 58 Stat. 284, which- 
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ever is later. Section 207 (a) of the Legislative Reorganization Act 
of 1946, 60 Stat. 837, as amended by the act of October 25, 1951, 65 
Stat. 656, 5 U. S. C. 191a, under which the officer’s records were cor- 
rected in the present case, provides that no corrective action shall be 
taken under such section unless the request be filed within three years 
after discovery of the alleged error or injustice, or within ten years 
after the date of enactment of the act, whichever may be later. 

The five-year period prescribed in section 411 of the Career Com- 
pensation Act of 1949 expired at midnight October 1, 1954. See our 
decision of today, B-122601, 34 Comp. Gen. 642, addressed to you. 
Thus, it is evident that review action taken under the provisions of 38 
U.S. C. 693i and corrections made in military records pursuant to the 
authority of 5 U. S. C. 191a, since October 1, 1954, and similar action 
which may be taken in the future will not afford any opportunity to the 
individuals concerned in such cases, whose change in status operates, 
retroactively, to place them within the purview of section 411, to 
make the election granted in that section prior to the expiration date 
of the five-year period. To deny the right to such individuals to 
make such an election under section 411, however, would seem to be 
directly contrary to the intent and design of the statutory provisions 
authorizing retroactive changes or corrections of status. Clearly it 
would result in unintended, substantial, and wholly unjust discrimi- 
nation against those members where the basic purpose of the review 
and correction statutes was to cure prior injustices. We cannot be- 
lieve that the Congress intended the limitation in section 411 to deprive 
members of any retroactive benefits specially granted by other statutes. 
Hence, it is concluded that a retroactive change in status, whether 
accomplished prior or subsequent to October 1, 1954, which is based 
upon review action under 38 U. S. C. 693i, or results from a correc- 
tion of military records pursuant to 5 U.S. C. 191a, and which brings 
an individual within the purview of section 411, entitles such an indi- 
vidual to make the election granted in that section. Accordingly, 
question a is answered in the negative with the qualification that the 
election must be made within a reasonable time after the right to 
make it first accrues. 

Question b is answered in the affirmative, there being no apparent 
reason why the election should not be made promptly or why any 
appreciable delay should result in such cases solely because the indi- 
viduals concerned are required to make their elections prior to estab- 
lishment of their retired pay accounts. 

In view of the answers to questions a and b no reply is required to 
questions c and d. 

It is stated that during the month of April 1954, while in the Naval 
Reserve not on active duty, Lieutenant Commander Newbill, then 
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expecting to qualify for retired pay in two years, at age 60, under the 
provisions of 34 U. S. C. 440h and 440i, elected to receive the benefits 
of the Uniformed Services Contingency Option Act of 1953. It fur- 
ther appears that he has applied for revocation of such election under 
the provisions of Public Law 696, approved August 28, 1954, 68 Stat. 
915. Questions e and f, relating to the election under the Contingency 
Option Act, are as follows: 

e. Would the effective date of Lieutenant Commander NEWBILL’s election 
under reference (c) [Uniformed Services Contingency Option Act of 1953] be 
the first of the month in which his election was made, or the first of the month 
in which he was advised of his retroactive retirement? 

f. Would Lieutenant Commander NEWBILL be considered to have retired 
prior to 1 November 1953 for the purposes of reference (d) [Public Law 696, 
approved August 28, 1954] so as to entitle him to apply for revocation of the 
election made under the Uniformed Services Contingency Option Act? 

As a result of the corrections made in his naval records under the 
provisions of 5 U. S. C. 191a, Lieutenant Commander Newbill is re- 
quired to be considered for all purposes, including the benefits pre- 
scribed in the Uniformed Services Contingency Option Act of 1953, 
as having been retired effective July 21, 1946. Hence, the election 
made by him in April 1954, as an active member under the provisions 
of section 3 (a) of the Contingency Option Act, 67 Stat. 502, is now 
required to be considered as an election made by a retired member 
under the provisions of section 3 (b), 67 Stat. 502. The effective date 
of an election under the Contingency Option Act is the date of election 
in the case of a retired member. Section 4 (c), 67 Stat. 503. Also, 
Regulations For The Uniformed Services Contingency Option Act of 
1953 (promulgated in accordance with the provisions of section 8 of 
the act, 67 Stat. 504, and Executive Order No. 10499, November 4, 
1953, 18 F. R. 7003) provide in pertinent part, in section 402 (a), that 
the effective date of deduction in retired pay will be the effective date 
of retirement in the case of an active member and the first day of the 
month in which the election is effective in the case of a retired member. 
Accordingly, in reply to question e, it is held that the effective date of 
deduction in the retired pay of Lieutenant Commander Newbill is 
April 1, 1954, the first day of the month in which his election was 
made. 

Inasmuch as Lieutenant Commander Newbill is required to be 
considered as having been retired prior to November 1, 1953 (see 
answer to question e above) he became entitled under the conditions 
prescribed in Public Law 696, approved August 28, 1954, 68 Stat. 
915, to revoke, within 60 days after the date of enactment of that 
act, his election theretofore made in April 1954. Accordingly, ques- 
tion f is answered by stating that if the 60-day period prescribed in 
the act of August 28, 1954, had not expired at the time he applied for 
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the revocation of his election, such request for revocation would be 
proper for consideration under that act. 

Decision is also requested upon two additional specific questions 
as follows: 

[g.] Would decision upon the questions mentioned above be different if the 
action taken under date of August 13, 1954, in Lieutenant Commander New- 
bill’s case and resulting in his retirement by reason of physical disability, had 
been taken pursuant to the provisions of Section 302 of the Servicemen’s 
Readjustment Act of 1944, as amended (38 U. 8S. C. 698i), rather than by cor- 
rection of record ; 

[h.] Is any election allowed under Section 411 of the Career Compensation 
Act of 1949 where action to retire an officer or former officer, either by cor- 
rection of record or pursuant to 38 U. S. Code, 693i, is taken after October 
1, 1954. 


As indicated above in answering question a, all individuals whose 
military or naval status is changed as authorized by applicable provi- 
sions of law so as to place them, retroactively, within the purview of 
section 411 of the Career Compensation Act of 1949 are entitled 
to exercise the election provided in that section. Review action taken 
under the provisions of 38 U. S. C. 693i has been held by the Court 
of Claims to require that the plaintiff be “put in the same position 
he would be in had the erroneous determination not been made.” 
Hamrick vy. United States, 120 Court of Claims 17, 25. Accordingly, 
question g is answered in the negative and question h is answered in 
the affirmative. 


[B-123920] 
Sales—Bids—Delays 
A surplus property bid which arrives at the administrative office after the time 
fixed for opening bids due te an unanticipated mail delay, but before the contract 
award, is a legitimately delayed bid which may be considered and. therefore, a 


bidder who defaults after acceptance of a delayed bid is not entitled to a refund 
of the bid deposit. 


Comptroller General Campbell to Fred Schwartz and Irving Cohen, 
June 2, 1955: 


Reference is made to your letter of April 25, 1955, with enclosures, 
requesting review of settlement dated April 20, 1955, disallowing your 
claim for $600 as refund of the bid deposit made with your bid on 
which contract No. N665s-19474, dated October 26, 1954, was based. 

By invitation for bids No. B-100-55, dated September 27, 1954, the 
U.S. Naval Supply Depot Clearfield, Ogden, Utah, requested bids— 
to be opened at 10:30 a. m., October 15, 1954—for the purchase from 
the Government of the usable property consisting of deisel and gaso- 
line engines, components and accessories, hardware and electrical 
items as described under items 1 to 119, inclusive. The invitation 
required bidders to make a deposit equal to 20 percent of the total 
amount of their bids and provided: 
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18. BID GUARANTEE AND LIQUIDATED DAMAGES: The biddey agrees 
that (1) the bid will not be withdrawn within the time specified for acceptance 
after the opening of bids (60 calendar days if no period be specified by the 
bidder), and will during that time remain firm and irrevocable, and that (2) 
the bidder will pay to the Government the purchase price of the property in 
accordance with the bid if accepted. If a bid deposit is required, the bid must 
be accompanied with said bid deposit. If after award the Purchaser fails to 
pay the balance of the purchase price, fails to remove the material, or otherwise 
fails to perform any of its obligations, he will thereby lose all right, title, and 
interest in the material hereunder, and the Government may, at its election, 
retain the material and may retain from any amount paid by the Purchaser, as 
liquidated damages, a sum equal to twenty percent (20%) of the purchase price 
plus any accrued charges hereunder. The balance, if any, shall be remitted 
to the Purchaser. 

In response to the invitation, you submitted a bid on items 24, 27, 

28 and 30. The record shows that the envelope in which your bid was 
submitted bears a postmark showing it was posted air mail at 11:30 
p- m., October 14, 1954, at Los Angeles, California. The adminis- 
trative office has reported that your bid was received at the Naval 
Supply Depot Clearfield at 2:00 p. m. on Friday, October 15, 1954; 
that since the bid was not received prior to the time fixed for opening, 
it was opened on the next work day, Monday, October 18, 1954, after 
the contracting officer had determined that it was a “legitimately 
delayed bid”; that your bid was the highest received on items 27, 28, 
and 30 and the only bid received on item 24; and that it was accepted 
pursuant to governing regulations. The record indicates that you 
were aware of the possibility that receipt of your bid would be delayed 
since you sent the following telegram on October 15, 1954, to the 
contracting officer : 
ADVISING YOU MY BID CATALOG B-100-55 OPENING OCTOBER 15TH 
MAY POSSIBLY BE DELAYED DUE TO DISRUPTED FLIGHT SCHEDULES 
COVERING AIR MAIL BID POSTED IN AMPLE TIME FOR YOU TO RE- 
CEIVE BUT HAVE BEEN NOTIFIED BY US POST OFFICE OF UNFORE- 
SEEN DELAY DUE TO ABOVE MENTIONED HINDRANCE APPRECIATE 
YOUR HONORING MY BID ON ARRIVAL. [Italics supplied.] 

It appears that you were present at the Naval Supply Depot Clear- 
field on October 18, 1954, prior to the opening of your bid, and made 
inquiry as to whether the bid had been received. Also, it appears 
that, upon examining the abstract of the bids opened on October 15, 
1954, and finding that your bid was not listed thereon, and ascertain- 
ing that your bid had been received in the contracting office, you made 
an informal request that your bid be returned to you. You refused 
to make payment of the balance of the contract price and remove the 
materials awarded to you and have been declared in default. The bid 
deposit of $600 has been retained pursuant to paragrapk 18 of the 
General Sale Terms and Conditions, supra. Your request for review 
of the settlement disallowing your claim is based on a restatement of 
your prior contention that your bid was received in the contracting 
office too late to be considered and, therefore, that the acceptance did 
not consummate a valid and binding contract. 
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The Armed Services Procurement Regulation provides: 


2-302. Time of Submission. Bids shall be submitted in sufficient time to 
reach the designated office prior to the time fixed for opening. Bids received 
after the time fixed for opening are late bids; and the exact date and hour of 
mailing such bids, as shown by the cancellation stamp or by the stamp of an 
approved metering device shall be recorded. Such late bids shall be considered 
provided they are received before the award has been made and provided the 
failure to arrive on time was due solely to a delay in the mails for which the 
bidder was not responsible. * * * 

The Bureau of Supplies and Accounts Manual, Volume II, Chapter 
9 (now Chapter 6), paragraph 26157, provides: 

e. Late Bids 

(1) Legitimately Delayed Bids. If a bid which is received after the open- 
ing but prior to the making of an award bears a postmark indicating that it was 
mailed in time to arrive before the hour of opening, it will be considered a 
legitimately delayed bid and will be recorded in the bid book over the usual cer- 
tificates. The words “Legitimately delayed,” time of arrival, and the initials of 
the disposal officer will be entered in the “Remarks” column. The postmarked 
envelope in which the bid was submitted will be securely attached to the bid. 
When doubt exists as to whether a bid was mailed in time to arrive before the 
hour of opening, the opinion of local postal authorities will be obtained in writ- 
ing. * * * [Italics supplied.] 

The record contains a written statement addressed to the Disposal 
Division by an employee of the Ogden Postal Transportation Service, 
as follows: 

AIRMAIL POSTMARKED 11:30 P. M. OCTOBER 14th 1954; AT LOS 

ANGELES CALIF., WOULD REACH N. 8. D. IN TIME TO BE OPENED, 
OCTOBER 15th 1954 AT 10: 30 A. M. 
Although by letter of November 5, 1954, the District Superintendent, 
Postal Transportation Service, Ogden, Utah, advised you that your 
bid could not have reached the Disposal Office by the time fixed for 
the opening, by letter of November 12, 1954, copy of which was fur- 
nished to you, he advised the District Superintendent, Postal Trans- 
portation Service, Los Angeles, California, that the information in 
the earlier letter was erroneous, and that your bid would have been 
delivered to the Disposal Office by the time fixed for the opening under 
normal conditions. By letter of December 1, 1954, copy of which was 
furnished to you, the District Superintendent, Postal Transportation 
Service, Ogden, advised the Commanding Officer, Naval Supply Depot 
Clearfield, that the flight on which your bid normally would have been 
dispatched to Salt Lake City, Utah, operated late on account of fog 
and that such fact apparently was the cause of late delivery of your 
bid. Such statement is supported by a letter of November 24, 1954, 
from Western Air Lines to you. 

The record now before our Office requires the conclusions that your 
bid was mailed in time to have reached the Disposal Office by the time 
fixed for opening under normal circumstances; that your bid was a 
“legitimately delayed bid” within the meaning of that term as used in 
applicable regulations; and that the contracting officer acted in 
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accordance with the governing regulations in opening and consider- 
ing your bid. Under such circumstances, it must be held that the 
acceptance of your bid consummated a valid and binding contract 
which fixed the rights and liabilities of the parties thereto. See 
United States v. Purcell Envelope Company, 249 U.S. 313; and Amer- 
ican Smelting and Refining Company v. United States, 259 U.S. 75. 
Such acceptance vested in the Government the right to have perform- 
ance in strict accordance with the terms of the accepted bid and no 
officer of the Government has authority to give away or surrender 
any right vested in the Government or acquired by it under a con- 
tract. See United States v. American Sales Corporation, 27 F. 2d 
389, affirmed 32 F. 2d 141, and certiorari denied, 280 U.S. 574; Bausch 
& Lomb Optical Company v. United States, 78 C. Cls. 584, 607, 
certiorari denied, 292 U. S. 645; and Pacific Hardware and Steel 
Company v. United States, 49 C. Cls. 327, 335. 
Accordingly, the disallowance of your claim is sustained. 


[B-119497] 


Post Office Department—Money Orders—Confiscation— 
Republic of the Philippines 

The Central Bank of the Philippines which, as the result of confiscation pro- 
ceedings, holds numerous U. S. postal money orders issued to residents of the 
Philippines which orders were not endorsed in accordance with U. 8S. Postal 
Laws and Regulations, is not entitled to the proceeds of such money orders in 
the absence of a showing of the exact terms of the Philippine laws with regard 
to the confiscation of money orders which are to be recognized by the U. 8S. in 
derogation of its own laws. 


Comptroller General Campbell to the Central Bank of the Philip- 
pines, June 3, 1955: 


Reference is made to your letter of August 11, 1954, requesting 
reconsideration of Office settlement dated June 28, 1954, claim No. Z 
21(19), disallowing your claim for the proceeds of 486 United States 
postal money orders, drawn to various payees and totaling $32,780.50. 

The postal money orders were issued by numerous post offices in the 
United States and its possessions in favor of numerous payees for the 
most part residents of the Philippines. The orders each bear the 
following legend: 

To transfer ownership the person in whose favor this order is drawn must 
sign on lower line, writing the endorsee’s name on the top line. More than one 


endorsement is prohibited by law. Bank stamps are not regarded as endorse- 
ments. 


Each of the money orders bears what purports to be the endorsement 
of the payee but none of the orders show the name of the person. to 
whom the amount is to be paid. 
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It is indicated in your claim that these money orders so endorsed 
were included in a bundle of negotiable paper and United States 
currency totaling $73,316.93 which was discovered on January 9, 1951, 
by Philippine customs authorities in the Manila International Air- 
port, concealed in a box of mangoes destined for Hongkong via 
Cathay Pacific Airways plane; that since the obvious purpose of such 
concealment was to smuggle the negotiable paper and currency out 
of the Philippines without an export license from the Central Bank 
of the Philippines as required by Philippine Republic Act No. 265 
(Central Bank Act) and Central Bank Circular No. 20, they were 
seized as property subject to forfeiture and deposited in the Cash 
Division of the Philippine Bureau of Customs for safekeeping. A 
hearing was set for February 20, 1951, and in the absence of a known 
owner, notice thereof was posted on the bulletin board of the Bureau 
of Customs pursuant to the provisions of section 1376 of the Revised 
Administrative Code. No one appeared on the hearing date to claim 
the property and, hence, a decision was rendered on February 27, 
1951, ordering that the subject matter of Seizure Proceedings No. 
1013 be declared forfeited to the Government of the Republic of the 
Philippines. Subsequently, on March 9, 1951, one Mr. Ruben San- 
tiago appeared through counsel and requested a new hearing, which 
request was granted by the Philippine Collector of Customs. During 
such hearing, on May 3, 1951, Mr. Santiago produced evidence pur- 
porting to prove his ownership of the property. The Collector of 
Customs did not believe the evidence submitted sufficient to establish 
the claim and, moreover, considered that mere ownership under the 
circumstances would be no bar to forfeiture and, hence, reiterated the 
forfeiture order. The Commissioner of Customs of the Philippines, 
on review, affirmed the decision of the Collector. The Board of 
Tax Appeals, Republic of the Philippines, to whom Mr. Santiago 
appealed the Commissioner’s decision, likewise ruled that the prop- 
erty should be confiscated in favor of the Republic of the Philippines. 
Pursuant thereto, you presented the money orders here in question 
to the United States Post Office Department for payment. Since 
that Department was in doubt as to the validity of your title to the 
money orders, the claim was referred to this Office and, after due 
consideration, was disallowed by the settlement of June 28, 1954, 
supra. 

Postal money orders are issued pursuant to Title 39, United States 
Code, Chapter 19, to promote public convenience and to insure greater 
security in the transfer of money through the mail. 39 U.S. C. 711. 
The Postmaster General is authorized thereunder to establish the 
system under such rules and regulations as he deems expedient. 
Postal money orders are not negotiable instruments. Bolognesi v. 
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United States, 169 F. 1013; 189 F. 335; certiorari denied, 223 U. S. 
726. They may be paid and ownership thereof transferred only in 
accordance with rules and regulations of the Postmaster General and 
applicable laws of the United States. 

Title 39 U. S. C. 723 provides: 

The payee of a money order may, by his written indorsement thereon, direct 
it to be paid to any other person, and the postmaster on whom it is drawn 
shall pay the same to the person thus designated, provided he shall furnish 
such proof as the Postmaster General may prescribe that the indorsement is 
genuine, and that he is the person empowered to receive payment; * * * 

Section 72.11 of the Postal Laws and Regulations 1948 provides 
insofar as material: 

* * * A money order shall not be paid to a second person without written 
* * * endorsement of the same to such person by the payee, in the prescribed 
form provided on the order, except in the following cases: 

(1) On power of attorney. * * * 

(2) On written order of payee. * * * 

(3) On assignment. When a person or firm makes an assignment, and the 
assignor intends that money orders payable to him shall be paid to the assignee, 
he should execute a power of attorney, or give such written order separate 
from the instrument of assignment, to be filed in the post office. The person 
receiving payment as attorney, or as agent designated in separate written or- 
der, should receipt the money order as such, indicating beneath his signature 
the capacity in which he acts. 

(4) On death of payee. * * * 

(5) To guardian. * * * 

It will thus be seen that the postal laws and regulations make no 
provision for payment to a holder such as your bank which asserts 
title by confiscation under the laws of a foreign country. Nor do 
the money orders appear to be properly endorsed to a definite person 
in accordance with the applicable postal laws and regulations so as to 
deprive the remitters or payees of their rights in the matter. In this 
connection it has been held that effect will not be given to foreign laws 
in derogation of contracts or prejudicial to the rights of citizens. See 
Glymn v. United Steel Works Corp., 289 N. Y. S. 1037, 1039; Finn v. 
Brown, 7 N. Y. S. 2d 115, 117; Central Hanover Bank & 7. Co. v. 
Siemens & Halske G., 15 F. Supp. 927. 

Accordingly, and in the absence of a showing as to the exact terms 
of the laws and regulations under which you assert title, that such 
Jaws authorize confiscation of the proceeds of money orders such as 
here involved and legally must be recognized by the United States in 
derogation of its own laws and regulations and its implied agreement 
to pay the amount of the money orders to the payee, the person desig- 
nated by him or the remitter, the action taken in disallowing your 
claim is sustained. 

The fact that some few postal money orders seized for violation 
of the Philippine currency controls may have been paid by the Post 
Office Department appears to have been due to a failure to distinguish 
between the basis for your claim and that of an ordinary commercial 
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bank which paid value to the payee for the money order and had a 
right to the amount by virtue of such payment and does not constitute 
any proper basis for the allowance of this or similar claims. 


[B-122878] 


Leaves of Absence—Military Personnel—Payment for Leave 
Accrued While Detailed to Foreign Mission 


The termination of an Army officer’s assignment with a foreign mission estab- 
lished under the Mutual Security Act of 1951, and his immediate reassignment 
to duty in the United States, is not a separation from service so as to entitle him 
to a cash payment for leave accumulated while serving with the foreign mission. 


Assistant Comptroller General Weitzel to Major E. M. Duncan, 
Department of the Army, June 3, 1955: 


By endorsement dated February 7, 1955, the Chief of Finance 
forwarded here your letter of August 19, 1954, enclosing a voucher in 
favor of Colonel Milton P. Barschdorf in the sum of $565.70, repre- 
senting additional compensation for 75 days’ accrued leave while 
serving as an accredited member of the United States Mission to 
Bolivia. You request a decision as to whether payment is authorized. 

By Travel Orders dated July 28, 1951, the officer was relieved from 
his assignment in Washington, D. C., and assigned to the United States 
Mission to Bolivia, La Paz, Bolivia, for duty as Chief of the Mission. 
By Letter Order No. 1506, dated April 20, 1954, he was relieved from 
such assignment, returned to the United States, and assigned to Carlisle 
Barracks, Pennsylvania. 

It appears that, under an agreement (copy of which was not fur- 
nished with your request) between the United States and Bolivia, 
part of the pay and allowances of military personnel assigned to the 
Mission was to be paid by Bolivia and an additional amount was to be 
paid by the United States. It is indicated that under the agreement 
each member of the Mission would receive one month’s “annual” leave 
with pay, with unused portions cumulative from year to year during 
service as a member of the Mission. Notations on the voucher show 
that the Government of Bolivia has made payment to Colonel Barsch- 
dorf for 75 days’ accrued leave, apparently the number of days to his 
credit when his assignment to the Mission was terminated. Your 
question as to the propriety of payment of additional compensation 
for 75 days’ accrued leave appears to arise from the fact that section 3 
(b) of the Armed Forces Leave Act of 1946, as amended, 37 U. S. C. 
51a (b), limits to 60 days the leave for which cash settlement may be 
made. 
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It long has been held that the military status of an officer is not 
changed by his being detailed or assigned to duty in a civil depart- 
ment or agency of the Government and, in the absence of a statute 
providing otherwise, he is entitled only to the pay and allowances of 
his military status. 2 Comp. Gen. 373, 374; 15 id. 98; id. 377; 18 id. 
923. The Mission to Bolivia was established pursuant to Title IV 
of the Mutual Security Act of 1951, 65 Stat. 377, 22 U. S. C. 1711, 
which provides for the furnishing of military assistance to other 
American Republics, such assistance to be subject to agreements as 
provided in that statute and as required by the Mutual Defense Assist- 
ance Act of 1949, 22 U. S. C. 1573. There is nothing in those acts 
which would warrant a conclusion that the leave rights of officers 
assigned to missions are not governed by the Armed Forces Leave Act 
of 1946, as amended. Section 3 (b) of the Leave Act, 60 Stat. 964, 
provides that, notwithstanding any other provision of law or regula- 
tion, no member of the Armed Forces shall be permitted to accumulate 
or have to his credit, at any time after August 31, 1946, accumulated 
or accrued leave in excess of 60 days, except that leave actually taken 
during any fiscal year may be charged to leave accruing during such 
fiscal year without regard to such 60-day limitation, provided that no 
cash settlement shall be made for unused or accumulated leave in 
excess of 60 days upon discharge or retirement subsequent to August 31, 
1946. Thus, there is no authority for a cash settlement for accrued 
leave in excess of 60 days. 29 Comp. Gen. 83; 30 7d. 481. Further, 
such payment is authorized only upon ‘separation from the service. 
There appears to be no authority for a cash payment for leave accrued 
while serving with a mission where the member is returned to other 
duty and not separated from the service. Accordingly, on the present 
record, Colonel Barschdorf is not entitled to any payment for accrued 
leave at this time. 

Since payment is not authorized, the voucher and supporting papers 
will be retained in this Office. 


[B-123151] 


Compensation—Discharges and Dismissals—Compensation 
for Period Between Separation and Reinstatement 


The back pay authorized by the act of August 24, 1912, as amended by the act 
of June 10, 1948, for an employee who had both Government and other employ- 
ment during the interim period between a reduction-in-force removal and 
retroactive restoration is to be computed at the rate received on the date of 
the removal, less the amounts earned for all employment, amounts for retirement 
deduction adjustment and for liquidation of the lump-sum leave payment, and, 
in event the amount due is insufficient to cover the required deductions, collection 
of the difference should be made from the employee prior to the recrediting of 
leave. 
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Assistant Comptroller General Weitzel to Mrs. Muriel B. Scott, 
Department of Commerce, June 3, 1955: 


In your letter of March 3, 1955, you request our decision on certain 
questions concerning the back pay of Mr. Samuel H. Manian who 
was restored to the rolls of the Business and Defense Services Admin- 
istration as a result of the appeal of his separation to the United States 
Civil Service Commission. 

The record shows that Mr. Manian, who was employed by the Na- 
tional Production Authority as a GS-14, $9,800 per annum, received 
a reduction-in-force notice effective at close of business June 30, 
1953 ; however, his name was not removed from the rolls, and he was 
carried in a “status pending.” He was restored to duty on August 3, 
1953, as a GS-13, $9,360 per annum, and received back pay for the 
period July 1 to August 2, 1953, at the rate of $9,360 per annum. 
On September 28, 1953, another reduction-in-force notice was issued 
him showing October 28, 1953, as his last day of active duty; how- 
ever, he was carried on annual leave through the close of business on 
November 16, 1953, at which time he was separated and paid a lump 
sum for 477 hours accrued annual leave which covered the period 
from November 17, 1953, through 7 hours on February 11, 1954. As 
the result of an appeal, the United States Civil Service Commission 
on December 22, 1954, recommended that Mr. Manian be restored to 
a GS-14 position retroactively effective to July 1, 1953. Pursuant 
to this recommendation he was restored to the rolls on January 17, 
1955, as a GS-14, with salary rate of $10,000 per annum. In effecting 
this restoration the following notation was entered on Standard 
Form 50: 

Restoration required by the Civil Service Commission retroactively as Com- 
modity Industry Analyst in GS-14 at $9,800 per annum from 7-1-53 through 
1-16-55, inclusive, “. . . and shall for all purposes except the accumulation of 
annual leave be deemed to have rendered service during such period.” From 
8-3-53 through 11-16-53 Mr. Manian was employed with Business and Defense 
Services at GS-13, $9,360 p. a. Credit allowed for Periodic Step Increase 
effective 3-28-54 from GS-14, $9,800 to $10,000 p. a. 

Mr. Manian transferred to the Foreign Operations Administration 
effective February 7, 1955. 

On the basis of the first restoration on August 3, 1953, Mr. Manian’s 
salary during the period July 1, 1953, to November 16, 1953, was 
paid at the rate of $9,360 per annum. The gross salary for that 
period amounted to $3,564, and he received that amount less $213.84 de- 
posited to his retirement account, and $453 withheld for Federal in- 
come tax. He also received a lump-sum payment for accrued annual 
leave in the gross amount of $2,254.50, less $450.90 which was with- 
held for Federal income tax. Mr. Manian has certified that he re- 
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ceived $11,089.76 from the National Research Council during the 
period December 7, 1953, to January 14, 1955. 

The several questions presented by you relate principally to (1) 
the method of computing the amount due the employee, including the 
proper deductions, (2) the amount of leave to be recredited to the 
employee’s leave account, and (3) whether a withheld salary check 
may be canceled to make the necessary adjustments in his retirement 
account. 

The employee is entitled, under section 6 (b) (3) of the act of 
August 24, 1912, as added by the act of June 10, 1948, 62 Stat. 
354, to compensation for the period July 1, 1953, to January 16, 1955, 
computed at the GS-14 rate of $9,800 per annum, which he was re- 
ceiving on the date of removal, less the amounts earned through 
other employment and the amount necessary to make the proper ad- 
justment for retirement deductions. See 28 Comp. Gen. 563, and 
32 id. 390. There should also be deducted or collected from the em- 
ployee the gross amount of the lump-sum payment for 477 hours 
accumulated leave and upon recovery of that amount the leave should 
be recredited to the employee’s leave account. Any question concern- 
ing excess tax withholding is for adjustment between the employee and 
the Bureau of Internal Revenue. See 24 Comp. Gen. 522, and 33 id. 
191. Questions one and two are answered accordingly. 

Concerning question three, in the event there is an insufficient 
amount due the employee to cover the required deductions, the with- 
held salary check may be canceled and its proceeds applied to make 
the necessary adjustments in his ease. 


[B-123982] 


Post Office Department Property Act—Earnest Money Pay- 
ments—Advance Payment Prohibition 

Payments of earnest money for real estate purchase agreements which are 
executed by the Postmaster General pursuant to the Post Office Department 
Property Act of 1954, and under which the Government obtains a protected inter- 
est in the land, are not in contravention of the advance payment prohibition of 
section 3648, Revised Statutes. 

Comptroller General Campbell to the Postmaster General, June 3, 
1955: 


Your letter of May 16, 1955, requested a decision as to whether, in 
the circumstances detailed in the letter, the Post Office Department 
may follow the commercial real estate practice of making earnest 
money payments on real estate purchase contracts. 

There was enclosed with your letter an agreement of sale drafted by 
the Post Office Department for use in a pending transaction under the 
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provisions of section 203 of the Post Office Department Property Act 
of 1954, 68 Stat. 521. It appears that, since the owners of the sites 
under consideration have refused to give an option on their land, your 
Department contemplates making a substantial earnest money pay- 
ment upon executing the sales agreement. The Department will then 
advertise for bids for lease to the Department of a postal facility to be 
erected on the site and assign the agreement to the successful bid- 
der for the amount of the earnest money paid. The successful bidder 
will in turn close the sale in accordance with the terms of the agree- 
ment and, as required by his contract with the Department, construct 
the facility and lease it to the Department. It also appears that the 
Department contemplates using options to purchase and making 
outright purchases as additional devices in acquiring postal quarters 
under section 203 of the act. In each instance the Department pro- 
poses to make an earnest money payment when circumstances require. 
This payment will be returned upon assignment of the sales agree- 
ment or option or upon the conveyance of the subject property to the 
successful bidder. You request a decision as to whether the payment 
of earnest money in the manner outlined above would constitute an 
advance payment and thus be in contravention of the provisions of 
section 3648, Revised Statutes, as amended, 31 U.S. C. 529. 

You state that, in your opinion, payment of the earnest money is 
authorized by sections 203 and 207 of the Post Office Department 
Property Act of 1954, 68 Stat. 523, 524, and, therefore, such payment 
would not violate the provisions of 31 U. S. C. 529. You point out 
that section 203 of the act authorizes the Postmaster General to acquire 
and dispose of real property and interests therein on such terms as he 
deems appropriate to the best interests of the United States. The pay- 
ment of earnest money for preliminary agreements constitutes one of 
the terms you consider appropriate in acquiring real property by di- 
rect purchase since it eliminates costly speculations in options. You 
also state that it is the position of your Department that the payment 
of earnest money pursuant to a sales agreement or option to purchase 
real property for the purposes of the act relates to the acquisition of 
real property. Consequently, it is your opinion that the provisions 
of 31 U.S. C. 529 do not apply because section 207 (c) of the act, 68 
Stat. 525, exempts the functions performed by the Postmaster General 
from certain designated statutes “and any other provision of law” 
relating to the acquisition or disposal of real property, construction 
of buildings, or leasing of space. In addition, you suggest that pay- 
ments of earnest money for the options or sales agreements are not 
advances but instead are payments for interests acquired in real 


property. 
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Section 3648, Revised Statutes, as amended, 31 U. S. C. 529, provides 
in pertinent part, as follows: 

No advance of public money shall be made in any case unless authorized by 
the appropriation concerned or other law. And in all cases of contracts for the 
performance of any service, or the delivery of articles of any description, for 
the use of the United States, payment shall not exceed the value of the service 
rendered, or of the articles delivered previously to such payment. * * * 

We have consistently held that, although under the prohibition of 
the statute payment may not be made for articles in which the United 
States has acquired no right or interest and from which it derives no 
benefit, payment may be made for articles in advance of their delivery 
into the actual possession of the United States if the articles are im- 
pressed with a valid lien in favor of the United States in an amount 
at least equal to the payment. Cf. 28 Comp. Gen. 468. Under the 
proposed agreement of sale, the seller is required to deliver to the 
Government without delay a title insurance commitment written by a 
title company satisfactory to the Postmaster General. Such commit- 
ment obligates the title company to issue a policy of title insurance 
to the Government in an amount not less than the purchase price, 
guaranteeing title at the time of closing. Considering these provi- 
sions of the agreement of sale, it would appear that the guaranty is 
sufficient to protect the interests of the United States in the event that 
the seller should fail to clear the property of all liens and encum- 
brances. In addition, as you point out, the courts have held that a 
contract to purchase real estate vests in the purchaser equitable title 
to the real property prior to the vesting of the legal title which re- 
mains in the seller to secure payment of the purchase money. Jn re 
Site for Jefferson Houses, City of New York, 117 N. E. (2d) 896; 
First State Bank of Thompson Falls v. United States, 92 F.2d 132. It 
appears, therefore, that under the agreement of sale the Government 
will obtain an interest in the land of such a nature that the only estate 
remaining in the vendor is a lien for the purchase money. 

Having regard for these facts as well as the fact that the authority 
granted to the Post Office Department by section 203 of the act would 
be nullified to a considerable extent if such payments were not author- 
ized, we will not object to the payment of earnest money on the 
grounds that it is in contravention of the provisions of 31 U. S. C. 529. 


[B-122740} 


Quarters Allowance—Dependents—Husband and Wife in 
Uniformed Services 


An officer who with his wife, also a member of the uniformed services, jointly 
occupy public quarters designated as depedent or family-type quarters is pre- 
cluded from receiving basic allowance for quarters on account of husband’s 
dependent children who are in the custody of officer’s former wife. 
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Assistant Comptroller General Weitzel to Lieutenant Colonel R. A. 
Metzger, Department of Defense, June 8, 1955: 


Reference is made to your letter of January 3, 1955, and enclosures, 
concerning the action taken on your claim for an increased basic allow- 
ance for quarters as an officer with dependents (legitimate children) 
during the period May 14, 1952, to February 16, 1953, while stationed 
on Okinawa. 

The record shows that on June 2, 1952, by order of the Commanding 
General, Ryukyus Command, APO 331, you were assigned “Govern- 
ment Dependent Quarters No. 1482, Sukiran Area” effective May 14, 
1952, which you occupied with your wife, Captain Hope Metzger, 
L-174, WAC. This assignment was terminated effective February 16, 
1953, and, apparently, you and your wife were assigned adjoining 
rooms in BOQ #10, effective February 17, 1953. On the basis that 
married members of the uniformed services assigned Government 
family quarters are not entitled to an increased basic allowance for 
quarters on account of other dependents, you were required to refund 
the increased basic allowance for quarters credited to your account 
for the period May 14 to October 30, 1952, and you were not credited 
with the allowance for the period October 31, 1952, to February 16, 
1953. 

Your letter is to the effect that your wife, being a member of the 
uniformed services, should not be considered a dependent, and that 
you should be paid the increased allowances because you have two 
dependent children who are in the custody of your former wife to 
whom you pay $220 a month for their support. You say that during 
the period covered by your claim you and your wife lived as bachelor 
officers in a quonset hut similar to quarters assigned to and shared by 
two male bachelor officers. Also, you say that the assignment to you 
of Quarters No. 1482, Sukiran, was never intended to deprive you of 
the increased basic allowance for quarters you had been receiving 
on account of your two children who were prevented from occupying 
Government quarters because of a court order awarding their custody 
to their mother and, further, that Okinawa was not a fit place for 
dependents. 

Section 302 (b) of the Career Compensation Act of 1949, 63 Stat. 
813, provides that no basic allowance for quarters shall “accrue to 
members of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services, 
appropriate to their rank, grade or rating and adequate for them- 
selves and dependents, if with dependents.” Section 102 (g) of the 
act, 63 Stat. 804, provides that no member shall be paid increased al- 
lowances on account of a dependent who is also in the service and en- 
titled to basic pay. 
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In a memorandum dated March 2, 1951, addressed to the Secretaries 
of the Army, Navy, and Air Force by the Personnel Policy Board of 
the Department of Defense, in force during the period March 2, 1951, 
to April 16, 1954, there were stated in detail provisions governing pay- 
ment of basic allowance for quarters for various combinations of mar- 
riage and dependency, in part, as follows: 

3. Marriages where both parties concerned are members of the uniformed 
services and either or both have dependents other than spouse. In all cases, en- 
titlement to married quarters rests with either or both and either or both may 
be entitled to basic allowance for quarters provided for members with depend- 
ents when not assigned quarters, depending on dependency status of each of the 
members. [Italics supplied:] 

Under these provisions a member of the uniformed services is not 
entitled to a basic allowance for quarters for any dependent when 
assigned adequate Government quarters for himself and his depend- 
ents. In a case where a member and his wife are both in the service 
and each is assigned single quarters, it is contemplated that each mem- 
ber may receive or continue to receive a basic allowance for quarters 
on account of dependent children if otherwise entitled. However, 
where either member is assigned family type quarters, and both mem- 
bers occupy the quarters, the quarters are considered as being assigned 
to them jointly and severally and as adequate for themselves and all 
dependents of either of them. This is the view of the uniformed 
services as is evidenced by Department of Defense Instructions No. 
1338.1, dated April 16, 1954, which rescinded the directive of March 2, 
1951, and promulgated similar provisions but specifically added the 
provision that when public quarters are jointly occupied by married 
members, either or both of whom have dependents other than spouse, 
neither member will be entitled to a basic allowance for quarters pre- 
scribed for the dependents even though the oe do not reside 
in the quarters. 

The quarters assigned to you were designated “dependent” quarters 
and were jointly occupied by you and your wife. There is nothing in 
the record to support your contention that the quarters assigned to you 
and occupied by you and your wife were other than “dependent” 
quarters. On the contrary, the conclusion is required that the quarters 
assigned to you were in fact “dependent” or “family type” quarters 
since the record shows that your subsequent assignment to quarters 
which apparently were, in fact, bachelor officer quarters involved 
termination of your assignment to Quarters No. 1482, Sukiran. 

Accordingly, there is no proper basis for the payment to you of 
a basic allowance for quarters on account of dependent children dur- 
ing the period involved, and the disallowance of your claim must be 
sustained. 
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[B-123189] 


Pay—Retired—Annuities for Dependents—Voluntary or 
Involuntary Resignations or Removals From Service—De- 
posits of Deductions 


Members of the uniformed services who have made survivorship annuity elec- 
tions under the Uniformed Services Contingency Option Act of 1953 and who 
voluntarily resign from the service, or are removed from the retired list for 
cause, may not deposit with the Treasury amounts which would have been 
deducted from their retired pay in order to entitle their beneficiaries to the 
benefits of the act. 

Assistant Comptroller General Weitzel to the Secretary of Defense, 


June 8, 1955: 


The Assistant Secretary of Defense, by letter of March 7, 1955, 
requested a decision as to whether retired members of the uniformed 
services in receipt of retired pay who have made a valid election under 
the Uniformed Services Contingency Option Act of 1953 and who 
voluntarily resign from the service and relinquish all rights to retired 
pay or who have been voluntarily [involuntarily] removed from the 
retired list, may be permitted to deposit in the Treasury of the United 
States the amount which would have been withheld from their retired 
pay, so as to entitle their beneficiaries to the benefits of that act. 

Section 3 (a) (b) of the Contingency Option Act, 67 Stat. 502, 
authorizes the making of elections by members “to receive a reduced 
amount” of “retired pay” in order to provide one of the annuities 
mentioned in that act for their dependents. The different elections 
are expressed in section 4 (a), 67 Stat. 503, as a percentage “of the 
reduced amount of his retired pay.” Section 4 (c), 67 Stat. 503, pro- 
vides for the computation of “The reduction to be made in the retired 
pay.” Those provisions and other similarly worded provisions in 
that act and the statements in section 3 (a) as to the annuities “payable 
after his death in a retired status” and in section 10, 67 Stat. 504, that 
the annuities shall accrue from the first day of the month “in which 
the retired member dies,” indicate that it was intended that the 
annuities were basically to be purchased out of retired pay and that 
the member should continue in a retired pay status and, with the 
exception covered by section 5, 67 Stat. 504, be basically entitled to 
such pay until his death. 

It is noted that the term “retired member” is defined in section 
2 (d), 67 Stat. 501, as including a former member of the uniformed 
services. While it appears that a retired member who voluntarily 
resigns or who is removed from the retired list for cause, may be 
regarded as a former member, it is believed that the former members 
to which the act refers are persons who are former members at the 
time an election is made and who, like other retired personnel, have 
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been awarded retired pay. They thus may elect to receive a reduced 
amount of such pay for the purpose of purchasing one of the annuities 
mentioned in the act. If that status is terminated in one of the ways 
mentioned in the question, the person concerned would cease to be a 
“retired member” within the meaning of that term as used in the act. 

The provision in section 5 of the act which requires payment by a 
“retired member” of the amount which would have been withheld 
from his retired pay, during any period in which he is not receiving 
such pay, apparently refers to retired members who for some reason 
temporarily may not be paid the retired pay to which they are other- 
wise entitled. It is stated on page 11, Senate Report No. 672, 83d 
Congress, 1st Session, that the retired member covered by section 5 
is one who “is not receiving his retired pay because of having been 
ordered to active duty, employed by the Federal Government in a 
civilian status, or where he has elected to take veterans’ benefits in lieu 
of his retired pay.” See similar statements on page 12 of the Hearings 
on H. R. 5304 before the Senate Committee on Armed Services, 83d 
Congress, 1st Session, and on page 920 of the Hearings on that bill 
before the House Committee on Armed Services, 83d Congress, 1st 
Session. Both the wording of section 5 and its legislative history sup- 
port the conclusion that such section of the Contingency Option Act 
does not cover situations such as are involved in the question submitted 
for decision. 

Since there is no other provision in that act which permits or re- 
quires deposits with the Treasury of the United States by the persons 
to whom the question refers of the amounts which would have been 
deducted from their retired pay if they had continued to be entitled 
to such pay, the question submitted is answered in the negative. 


[B-123823] 


Compensation—Promotions in CPC Grades on the Day of 
Conversion to GS Grades—aAct of September 1, 1954. 


Any attempt to promote an employee between CPC grades on the day of con- 
version to GS grade would violate the requirements of section 106 (a), Act of 
September 1, 1954, which fixes the GS grades to be assigned to those holding 
specific CPC grades on the date the conversion is processed. 

Assistant Comptroller General Weitzel to Mr. G. T. Heckert, June 8, 
1955: 


Your letter of April 29, 1955, requests our decision whether you 
may certify a payroll for an unnamed employee at annual rates of 
either $3,335 or $3,415, whichever is determined as being more desir- 
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able from the standpoint of personnel administration. The facts 
stated in your letter are as follows: 


An employee of the National Gallery of Art, on Decemler 19, 1954, was con- 
verted from grade 4, Crafts, Protective, and Custodial schedule, to grade 2, 
General Schedule, under the provisions of Sec. 106 of Public Law 763, 83d 
Congress, 2nd Session; also, by action on the same day, this employee was pro- 
moted from GS-2 to a vacancy GS-4. This action gave the following results: 

CPC-4 @ $3230 converted to GS-2 @ $3230; promoted to GS-4 @ $3335. 

If the promotion in grade had been considered as having been effected prior 
to the conversion from the CPC to the GS service, it appears that the following 
results would have been obtained : 











CPC-4 @ $3230 promoted to CPC-6 @ $3360; conversion to GS-4 @ $3415. 





Normally, a request by a certifying officer for an advance decision 
should be accompanied by a specific voucher presented to him for certi- 
fication. You did not enclose a voucher with your request, but this is 
understandable since you say : 

























It is the opinion of the Gallery’s Personnel Office that, under circumstances 
wherein the promotion and conversion were effected on the same day, it was 
permissive to adopt either course, namely, that leading to a base salary of $3335 
or that leading to a base salary of $3415. 

In view of the personnel action of record, the promotion actually 
having been processed from GS-2 to GS-4 after conversion and such 
action appearing legal and proper at the time made, the only proper 
salary would be that required by the personnel action so taken. It 
could not be changed at this time by a retroactive reprocessing. Fur- 
thermore, section 106 (a) of the act of September 1, 1954, 68 Stat. 
1107, requiring the conversion from CPC grades to GS grades, fixes 
the GS grades to be assigned to those employees holding specified 
CPC grades on the date the conversion is processed. Any attempt to 
promote an employee between CPC grades on the day of conversion 
would, in effect, violate the requirement of this section as it would 
initially place the employee in a higher GS grade than that fixed by 
the statute. 

Accordingly, you would not be authorized to certify a current pay- 
roll voucher for this employee at any rate above $3,335. 


[B-114323] 


Pay—Additional—Sea and Foreign Duty Pay—Naval Vessels 
on Great Lakes 


Sea duty pay authorized by Section 206 of the Career Compensation Act of 1949 
and Executive Order No. 10168 for duty on vessels, other than those restricted 
to service in the inland waters of the United States, may not be paid to en- 
listed personnel serving on naval vessels operating or located on the Great 
Lakes, except where such vessels actually operate outside the inland waters 
for a period of eight days or more. 
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Assistant Comptroller General Weitzel to the Secretary of the Navy, 
June 13, 1955: 


Reference is made to letter of March 17, 1955, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) concerning ex- 
ceptions taken by our Navy Audit Branch, Cleveland, Ohio, to credits 
of sea duty pay to enlisted members of the Navy serving on board 
vessels operating on the Great Lakes. The exceptions were taken 
primarily for the reason that, in the absence of affirmative evidence 
showing that the vessels in question were actually operating outside 
of inland waters for a period of eight days or more, it was assumed 
that the vessels were operating on the Great Lakes exclusively and, 
hence, were restricted to service in the inland waters of the United 
States. The Assistant Secretary requests that consideration be given 
to “allowing the payment of special pay for sea duty in the case of 
those personnel serving on vessels in the Great Lakes from 1 Novem- 
ber 1950 through 31 October 1953, to stand.” 

The letter relates that the Chief of Naval Personnel on February 
2, 1951, “determined,” and so advised the Commandant, Ninth Naval 
District, that personnel assigned to vessels operating on the Great 
Lakes were entitled to special pay for sea duty, since such vessels 
“were not considered” as coming under the category of vessels re- 
stricted to inland waters of the United States because of the high state 
of material and combat readiness in which the vessels were main- 
tained and their potential deployment upon the high seas. Special 
pay for sea duty was also purportedly authorized for enlisted mem- 
bers based or stationed ashore while serving on board such vessels 
for periods of eight days or more, as provided by paragraph 3b [3c] 
of ALNAV 119-50. It is further stated that on advice of the Judge 
Advocate General of the Navy, the Chief of Naval Operations on 
September 28, 1953, at the request of the Chief of Naval Personnel, 
advised that the U. S. S. Daniel A. Joy was not restricted to service 
within the inland waters of the United States. Shortly thereafter, 
the Chief of Naval Personnel requested a review of the status of 
that vessel and seven other vessels operating on the Great Lakes and 
it was “determined” that as of November 1, 1953, the Naval Reserve 
training vessels, including the U. S. S. Daniel A. Joy, which operated 
exclusively in the Great Lakes, were in fact restricted to service in 
the inland waters of the United States. As a result of that action, 
authorization for enlisted members to draw sea pay was administra- 
tively discontinued effective November 1, 1953. 

It is pointed out in the letter that enlisted personnel are being re- 
quested to make repayment of such pay received prior to November 1, 
1953. Such action, it is stated, creates a financial hardship on indi- 
viduals, both in and out of the service, who cannot understand the 
reason for refunding to the Government money received in good faith 
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It is also pointed out that such collection action will have an adverse 

effect on Navy public relations and the recruiting programs. 
Additional pay for sea duty is authorized by section 206 of the Career 

Compensation Act of 1949, 63 Stat. 811, which provides: 


Under such regulations as the President may prescribe, enlisted persons of 
the uniformed services entitled to receive basic pay shall, in addition thereto, 
while on sea duty or while on duty in any place beyond the continental limits 
of the United States or in Alaska, be entitled to receive pay at the following 
monthly rates: * * * 


Executive Order No. 10168, October 11, 1950, was issued pursuant 
to authority of the above section and provides, in pertinent part— 


Section 1. Enlisted members entitled to receive basic pay shall be entitled to 
receive, additionally, sea-duty pay while on sea duty as defined in section 2 
hereof, the period of such duty to include the date of reporting and the date 
of detachment as stated in orders. : 

Section 2. For additional-pay purposes, and except as otherwise provided in 
section 3 hereof, sea duty shall mean duty performed by enlisted members: 

(a) While permanently assigned to a vessel, other than a vessel restricted to 
service in the inland waters of the United States or a non-self-propelled vessel, 
pursuant to orders issued by competent euthority, including periods not in excess 
of fifteen consecutive days each while on temporary additional duty ashore. 

7 ~ * a 7 os > 

(c) While on a vessel pursuant to orders issued by competent authority 
although based or stationed ashore, but only when such duty is eight days or 
more in duration in each case. 

(d) While on a vessel restricted to service in the inland waters of the United 
States or on a non-self-propelled vessel, but only on days when such vessel is 
actually operating outside of inland waters for a period of eight days or more 
in each case. 


7 7 . * as * * 


Section 8. The Secretaries concerned (within the meaning of section 102 (f) 
of the said Career Compensation Act of 1949) * * * are hereby authorized to 
prescribe such supplementary regulations, not inconsistent herewith, * * * 


Supplementary regulations concerning additional pay for sea duty, 
issued by the Secretary of the Navy under the authority of section 8, 
are contained in paragraph 044060-2b, Volume 4, Navy Comptroller 
Manual, as changed by Changes 11 and 14 dated December 23, 1953, 
and February 18, 1954, respectively, which provides: 

2b. No enlisted member will be considered to be on sea duty for special pay 
purposes : 

* * . . . s * 


5. while on duty on a vessel during any period while such vessel is operating 
or located on the Great Lakes (Lakes Erie, Huron, Michigan, Ontario, and 
Superior) or in a port adjacent thereto (th‘s provision is effective 1 November 
1953) ; 


ALNAYV 119-50, cited in letter of March 17, 1955, repeats substantially 
the provisions of Executive Order No. 10168. 

Under Executive Order No. 10168 it is a question of fact whether a 
particular vessel is on sea duty and it reasonably appears that such 
order contemplates that, for purposes of sea duty pay, service on 
naval vessels normally operating on the Great Lakes, which are 
clearly inland waters of the United States, does not give a right to 
that pay, except when such vessels are actually operating outside of 
such inland waters for a period of eight days or more in each case. 
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The Department of the Navy now recognizes this fact in Changes 11 
and 14 to paragraph 044060, Volume 4, Navy Comptroller Manual. 
However, notwithstanding the Executive order, pay for sea duty was 
paid. The validity of such payments had not been determined by an 
authoritative decision by the Comptroller General, even though a 
request for such a decision would appear to have been particularly 
appropriate in view of their evident doubtful character. 

The United States cannot be bound or estopped by an erroneous 
payment made through administrative error by its officers, whether 
made under mistake of fact or mistake of law, and parties receiving 
such erroneous payments acquire no right to them but are liable in 
equity and good conscience to refund them. Recently growing sug- 
gestions to the contrary find no support in the law. See 29 Comp. 
Gen. 520 and the court cases cited in that decision. Neither the 
financial hardship which might result by reason of collection nor the 
fact that the payments may have been received in good faith, affects 
their validity, but presumably in order to minimize such hardship 
your Department would give favorable consideration to liquidating 
the indebtedness by regular monthly installments for those men now 
out of the service. As to those men now on active duty, attention is 
invited to the act of July 15, 1954, 68 Stat. 482, which authorizes the 
collection of indebtedness of military personnel resulting from errone- 
ous payments. 

The entire matter has been carefully considered but we find no 
sufficient basis to conclude that the payments of sea duty pay to per- 
sonnel on board vessels operating or located on the Great Lakes dur- 
ing the period November 1, 1950, to October 31, 1953, were authorized 
by law and Executive Order No. 10168 and, therefore, the exceptions 
taken to those payments will be continued. See also our letter of 
today, B—118140, replying to your letter of March 30, 1955, concerning 
erroneous credits of sea duty pay to members serving on board the 
U.S. S. Sequoia. 


[B-118140] 


Pay—Additional—Sea and Foreign Duty—Service on Ves- 
sels on Inland Waters of the United States 


A determination by the head of a department that duty aboard the U. S. S. 
Sequoia operating on the Potomac River constituted sea duty for additional pay 
had no effect after October 1, 1949, the date of enactment of the Career Com- 
pensation Act of 1949 which authorized sea duty pay in accordance with regula- 
tions issued by the President and, therefore, enlisted personnel assigned to the 
U. 8S. S. Sequoia after November 1, 1950, the effective date of Executive Order 
No. 10168, were not on sea duty for additional pay purposes within the defini- 
tion in sections 2 (a) and (d) of the Executive Order, which except duty on 
vessels restricted to service in the inland waters of the United States. 
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Assistant Comptroller General Weitzel to the Secretary of the Navy, 
June 13, 1955: 


Reference is made to your letter of March 30, 1955, concerning ex- 
ceptions taken by our Navy Audit Branch in Cleveland, Ohio, to 
credits of sea duty pay to enlisted members serving on board the 
U.S.S. Sequoia. The exceptions were taken for the reason that it had 
not been established that the enlisted members actually were on sea 
duty within the meaning of the definition contained in section 2(a) 
and (d) of Executive Order No. 10168, October 11, 1950. You request 
that consideration be given to “allowing the payment of special pay 
for sea duty in the case of those personnel who served on the U. S. S. 
Sequoia (AG-23) from 1 November 1950 through 28 February 1954 
to stand.” : 

Your letter states that payment of sea duty pay to enlisted members 
of the U. S. S. Sequoia was made from July 1, 1945, to February 28, 
1954, under a special determination made by the Secretary of Navy 
on November 30, 1945, that service on board that vessel would consti- 
tute sea duty for pay purposes, effective July 1,1945. As of that date, 
it is stated that the U. S. S. Seguoia was an active commissioned vessel 
under the administrative control of the Commandant, Potomac River 
Naval Command, and operationally assigned for such services as the 
Secretary of the Navy might direct. Also, it is related that there was 
no change in the vessel’s status or assignment until March 1, 1954, and 
since the special determination of the Secretary of the Navy had not 
been canceled, the enlisted members of the crew of the U.S. S. Sequoia 
continued to draw sea duty pay. It is further stated that when we 
questioned such payments the Chief of Naval Operations on March 
30, 1954, at the request of the Chief of Naval Personnel, advised that 
upon an examination of the prospective employment of the U. S. S. 
Sequoia it was concluded that the ship was restricted to service in the 
inland waters of the United States effective from March 1, 1954. As 
a result of that action, sea duty pay was discontinued as of March 1, 
1954. It is pointed out that enlisted personnel are being required to 
make repayment of such pay and that such action creates a financial 
hardship on the individuals concerned. Also, it is suggested that such 
collection action will have an adverse effect on Navy public relations 
and the recruiting programs. 

Additional pay for sea duty is authorized by section 206 of the 
Career Compensation Act of 1949, 63 Stat. 811, which provides: 

Under such regulations as the President may prescribe, enlisted persons of 
the uniformed services entitled to receive basic pay shall, in addition thereto, 
while on sea duty or while on duty in any place beyond the continental limits 


of the United States or in Alaska, be entitled to receive pay at the following 
monthly rates: * * * 
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Executive Order No. 10168, October 11, 1950, was issued pursuant 
to authority of the above section and provides, in pertinent part— 

Section 1. Enlisted members entitled to receive basic pay shall be entitled 
to receive, additionally, sea-duty pay while on sea duty as defined in section 2 
hereof, the period of such duty to include the date of reporting and the date of 
detachment as stated in orders. 

Section 2. For additional-pay purposes, and except as otherwise provided in 
section 3 hereof, sea duty shall mean duty performed by enlisted members: 

(a) While permanently assigned to a vessel, other than a vessel restricted 
to service in the inland waters of the United States or a non-self-propelled 
vessel, pursuant to orders issued by competent authority, including periods not 
in excess of fifteen consecutive days each while on temporary additional duty 
ashore. 

* : * a 7 2 2 


(c) While on a vessel pursuant to orders issued by competent authority 
although based or stationed ashore, but only when such duty is eight days or 
more in duration in each case. 

(d) While on a vessel restricted to service in the inland waters of the United 
States or on a non-self-propelled vessel, but only on days when such vessel is 
actually operating outside of inland waters for a period of eight days or more 
in each case. 

+ * * * + ” e 


Section 8. The Secretaries concerned (within the meaning of section 102 (f) 
of the said Career Compensation Act of 1949) * * * are hereby authorized 
to prescribe such supplementary regulations, not inconsistent herewith, * * * 

Under the provisions of section 2 of the Pay Readjustment Act of 
1942, 56 Stat. 360, as amended, the head of the Department concerned 
was authorized to define the term “sea duty.” That section of the act, 
however, was repealed by the Career Compensation Act of 1949, which 
authorized sea duty pay under regulations issued by the President, 
and hence the head of the Department concerned no longer had author- 
ity to define the term “sea duty.” See decision dated March 22, 1951, 
B-100165, to the Secretary of Defense. 

It appears from the information before us that the U. S. S. Sequoia 
was operating on the Potomac River with an enlisted complement of 
16 members, and that the members were credited with basic allowance 
for subsistence because Government mess was not available on board 
that vessel. Since the determination made by the Secretary of Navy 
on November 30, 1945—that duty aboard the U. S. S. Sequoia con- 
stituted sea duty for pay purposes—ceased, by operation of law, to 
have any effect on and after October 1, 1949, and since, as you state, 
“There was no change in the vessel’s status or assignment until 1 March 
1954,” it reasonably appears from the facts presented that the enlisted 
members were not on sea duty for additional pay purposes within 
the meaning of the definition contained in section 2 (a) and (d) of 
Executive Order No. 10168. This fact apparently was recognized 
by the Chief of Naval Operations when he made his determination 
on March 30, 1954, concerning the status of that vessel. The matter 
has been carefully considered but we find no sufficient basis to conclude 
that the payments of sea duty pay to personnel on board the U. S. s. 
Sequoia operating or located on the Potomac River during the period 
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November 1, 1950, to February 28, 1954, were authorized by law and 
Executive Order No. 10168 and, hence, the exceptions taken to those 
payments will be continued. 

Respecting the contention that collection of the erroneous payments 
would impose a financial hardship on the individuals concerned, par- 
ticularly since such payments were made as a result of an administra- 
tive determination, attention may be invited to the discussion of that 
matter in our letter, B—114323, addressed to you today regarding sea 
duty payments for service on the Great Lakes. 


[B-121975 


Uniformed Services—Dependency Allowances—Depend- 
ents Assistance Act of 1950—Liquidated Capital Assets or 


Depreciation Reserves 


In determining dependency of parents of members of the uniformed services 
under dependency allowance statutes prior to the Dependents Assistance Act of 
1950, the member’s contribution to the parent’s support must be more than one- 
half of the parent’s living expenses, and although proceeds derived from 
liquidated capital assets are not considered income available for the parent’s 
support, where the income from such proceeds plus the parent’s income from 
sources other than the contribution of the member exceed one-half of the par- 
ent’s living expenses, and the member’s contribution is less than one-half of 
such expenses, no allowance for quarters may be paid. 


In the absence of a court ruling under the dependency allowance statutes con- 
cerning the allowance for depreciation reserves to be deducted from income 
derived from rental of property or the operation of a business, such depreciation 
reserves received by the parents of a serviceman who is claiming basic allow- 
ance for quarters on account of dependent parents must be regarded as avail- 
able for their living expenses so that the member’s contribution has to be in 
excess of all other income, including depreciation reserves, in order to be 
entitled to basic allowance for quarters. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
June 13, 1955: 


Reference is made to letter dated November 1, 1954, with enclosure, 
from the Assistant Secretary of Defense (Comptroller) requesting a 
decision “as to whether or not proceeds derived from liquidating 
capital assets, or reserves, set aside for depreciation, obtained from 
the rental of property or operation of a business, which parents of 
a serviceman use to pay current living expenses, must be considered 
income to the parents in determining their dependency upon the 
serviceman for support within the meaning of Section 1 of the De- 
pendents Assistance Act of 1950.” A discussion pertaining to the 
questions upon which the decision is desired is set forth in Committee 
Action Number 107, Military Pay and Allowance Committee, Depart- 
ment of Defense, a copy of which was transmitted with such letter. 

Section 1 of the Dependents Assistance Act of 1950, 64 Stat. 794, 
50 U. S. C. App. 2201, is as follows: 
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That for the duration of this Act that part of the second sentence of sectior 
102 (g) of the Act of October 12, 1949 (Public Law 351, Eighty-first Congress), 
which reads “* * * and actually resides in the household of said member” is 
suspended: Provided, That the dependency of the father or mother as required 
by said section 102 (g) shall be determined on the basis of an affidavit sub- 
mitted by such father or mother, and such other evidence as the Secretary con- 
cerned may deem necessary under such regulations as he may prescribe, and 
no such father or mother shall be deemed dependent unless— 

(1) the member of the uniformed services claiming such dependency has pro- 
vided over one-half of the support of such father or mother for such period of 
time as the Secretary concerned may prescribe; or 

(2) in the case of claimed dependency arising by reason of changed circum- 
stances after the entrance of such member into active service subsequent to the 
effective date of this Act, such father or mother becomes in fact dependent 
upon such member for over one-half of his or her support. 


The questions, as stated in Committee Action Number 107, are as 
follows: 


Question I: 

When the parents of a serviceman are in fact liquidating capital assets, and 
using the proceeds to pay for current living expenses, must the serviceman’s 
contribution to his parents be in excess of the proceeds of such liquidation plus 
income from other sources, in order for him to be entitled to basic allowance 
for quarters? 

Question 2: 


In those cases where parents of a serviceman derive income from the rental 
of property, or from the operation of a business wherein a reserve for deprecia- 
tion would normally be set aside from year to year for replacement of capital 
assets, must such reserve for depreciation be regarded as available to the parents 
to meet their living expenses so that the serviceman’s contribution to his parents 
has to be in excess of all other income, including the amount normally reserved 
for depreciation, in order for him to be entitled to basic allowance for quarters? 

In the discussion of such questions, appearing in Committee Action 


Number 107, it is stated: 

In order to establish dependency on a serviceman, it is not necessary that the 
parents first exhaust their capital assets. See Holmes v. U. S., 100 Ct. Cls. 304, 
and cases cited therein. Similarly, in those cases where the parents are in fact 
withdrawing money from the bank or otherwise depleting capital assets, the 
military services have been allowing claims for basic allowance for quarters bused 
on dependent parents even though such withdrawals may be in excess of the 
serviceman’s contribution, since to hold otherwise would deprive the serviceman 
of basic allowance for quarters, reduce the amount that he could contribute to 
his parents, and thus in effect force them to liquidate their capital assets prior 
to establishing dependency. 

It has been held that for the duration of the Dependents Assistance 
Act of 1950, as extended (August 1, 1950 to July 1, 1955), the author- 
ity to make final and conclusive determinations of all questions of 
dependency and relationship which may arise in connection with pay- 
ments of basic allowance for quarters to members of the uniformed 
services, in those cases where the payment is based on the dependency 
of a parent, is vested in the Secretary of the Department concerned. 
30 Comp. Gen. 282. As stated, and for the reasons stated, by the 
Military Pay and Allowance Committee, however, “it would seem 
desirable that the standards of the services and the General Account- 
ing Office for determining the dependency of parents be as uniform 
as is practicable.” 
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In order to constitute a parent a “dependent” for pay and allowance 
purposes, under the Dependents Assistance Act of 1950, it must be 
shown that the service member has provided “over one-half of the 
support” of the parent, and, under the Career Compensation Act of 
1949, that the parent is “in fact dependent” on the member for “over 
half of his or her support.” Section 4 of the Pay Readjustment Act 
of 1942, 56 Stat. 361, included in the term “dependent” the father or 
mother of the person concerned provided he or she was in fact depend- 
ent on such person for his or her “chief support.” The words “over 
half of his or her support,” as used in the Career Compensation Act 
of 1949, mean essentially the same thing. The courts and the account- 
ing officers consistently have held that the term “chief support” shall 
be given its ordinary and well-known meaning, and that such term 
means “main” support or “principal” support, that is, where the parent 
is dependent on the officer for “most” or the “greater” part of the 
funds necessary for his or her reasonable support. Rieger v. United 
States, 69 C. Cls. 632; Odlin v. United States, 74 C. Cls. 633; Geer v. 
United States, 76 C. Cls. 259; and Whiting v. United States, 80 C. Cls. 
662. While, ordinarily, a member will be considered the chief support 
of his parent if his average monthly contributions exceed 50 percent of 
the parent’s average monthly living expenses, and the average monthly 
income of the parent from all other sources is less than 50 percent of 
his average monthly living expenses, the parent may not be considered 
a dependent if the parent’s average monthly income from all other 
sources exceeds 50 percent of the parent’s average monthly living 
expenses, irrespective of whether the member’s contributions exceed 
50 percent of said average monthly living expenses. Compare the 
Odlin case, cited above. In that case the officer contributed $170 a 
month to his mother who had an income of her own of $80 a month, 
and the court stated, at page 638: 

The fact that the plaintiff's monthly contribution to his mother was in excess 
of her independent income does not of itself establish the fact that she was 
dependent on him for her chief support. It must be shown that his contribution 
was required for her necessary and proper support, and, that it constituted the 
chief part of such support. The amount required for the necessary and proper 
support of the plaintiff's mother not being shown, the court can not say that 
the amount necessary for her support, above the income of $80 per month 


received by her, was such that she was dependent on the plaintiff for her “chief 
support.” [Italics supplied.] 


And in the Whiting case, above cited, the court stated, at page 665: 


* * * that it is incumbent on the officer seeking the benefit of its [the statute’s] 
provisions to establish (1) the reasonable and necessary living expenses of the 
mother whose dependency is claimed, and (2) to establish that his contribution 
to her support, over and above the amount of her income from other sources, 
was such as to make her dependent on him for her chief support. In other 
words it must be shown that the amount required for her reasonable and neces- 
sary living expenses was contributed chiefly by the plaintiff officer. * * * 
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In determining whether a parent was in fact dependent upon an 
officer of the uniformed services under the laws in effect prior to the 
Dependents Assistance Act of 1950, authorizing the payment of in- 
creased rental and subsistence allowances and increased basic allowance 
for quarters to officers with a dependent parent, we have consistently 
followed the rule established in the Holmes case, 100 C. Cls. 304, that 
a parent does not have to exhaust his principal (capital assets) as a 
condition precedent to the establishment of his dependency. On the 
basis of the rule laid down in the /Zolmes case, the proceeds derived 
from liquidated capital assets are not considered income available for 
the parent’s support. However, under the court decisions quoted 
above, in order to constitute a parent a “dependent,” it must be shown 
that the member’s contribution to the parent’s support is more than 
one-half of the parent’s living expenses. Hence, in any case where 
the proceeds of the parent’s capital assets plus the parent’s income 
from sources other than the member exceed one-half of the parent’s 
living expenses, and the member’s contribution is less than one-half 
of those expenses, we could not properly consider the parent as being 
dependent on the member for over one-half of his or her support. 

Respecting the second question, we generally have viewed the amount 
of income derived from the rental of property as the amount remaining 
after allowing for the cost of maintaining the property (operating 
expenses). In the case of Page v. United States, 73 C. Cls. 626, 628, 
the court, in arriving at the income from rental property available to 
the parent for her support, included in the expenses incident to the 
maintenance of such property interest on note and mortgage, repairs 
and upkeep, State, county and municipal taxes, fuel, water rent, and 
insurance. The court further stated, at page 631, “In determining the 
question of dependency the plaintiff’s contribution should be compared 
with whatever income the mother received from properties owned by 
her in excess of the cost incurred in their maintenance.” Also see 
Freeland v. United States, 74 C. Cls. 471; Tomlinson v. United States, 
66 C. Cls. 697. 

Under the Internal Revenue Laws a taxpayer is allowed as a depre- 
ciation deduction a “reasonable allowance” for the exhaustion, wear 
and tear of property held for the production of income, computed 
under methods specifically set out in the statute and regulations issued 
under the statute, in determining his taxable annual income. The 
purpose of the statute allowing deductions for depreciation is to per- 
mit the taxpayer currently to receive income which is tax free to the 
extent that wear and tear and time decrease the value of his invest- 
ment, or what is treated as his investment, in the property. Reisinger 
v. Commissioner of Internal Revenue, 144 F.2d 475. While a taxpayer 
is permitted to deduct from his annual gross income an amount which 
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he believes is a “reasonable allowance” for depreciation of property 
held for the production of income, in determining his taxable annual 
income, there are various methods under which such deductions may 
be computed; there often is doubt as to whether the money actually 
is intended to be retained as a reserve; and there frequently is uncer- 
tainty as to whether the rate of depreciation used will be allowed by 
the Internal Revenue Service at a later date. Hence, in the absence 
of a reported court case dealing directly with the question presented, 
the matter appears too speculative for us to conclude, with respect 
to dependency allowance statutes, that amounts placed in reserves for 
depreciation properly should be excluded from the monthly income 
normally available for current support of a parent in determining 
whether the parent is in fact dependent upon the service member for 
chief support or over half of his or her support. 

Accordingly, both questions as presented in Committee Action 
Number 107, are answered in the affirmative. 


[B-121169] 


General Average and Salvage Claims—MSTS Charter Con- 
tracts Containing Disputes Clause—Administrative v. Gen- 
eral Accounting Office Settlement 


General average and salvage claims under Military Sea Transportation Service 
charter contracts which contain standard disputes clauses may be settled ad- 
ministratively concerning questions of facts, but where settlement requires 
resolution of legal questions not previously decided by the Comptroller General, 
or where the question of law has not been conclusively settled by the courts, 
the payment should not be made until the question of law is referred to the 
General Accounting Office for decision or, in lieu thereof, the claim may be 
forwarded for direct settlement after resolution of the disputed facts under the 
procedure in the disputes clause. B-55025, March 18, 1946, modified. 





















Comptroller General Campbell to the Secretary of the Navy, June 
15, 1955: 





Reference is made to letter dated November 24, 1954, from the As- 
sistant Secretary of the Navy (Material), as supplemented by letter 
of May 19, 1955, from Albert C. Kornblum, Assistant to the General 
Counsel, Department of the Navy, relative to the settlement of claims 
for contribution in general average and salvage arising under Military 
Sea Transportation Service charter contracts containing standard dis- 
putes clauses. 

It is stated in the letters that the Military Sea Transportation Serv- 
ice of your Department has been forwarding such claims for general 
average and salvage contribution to our Office for settlement pursuant 
to our decision B-55025, dated March 18, 1946. Some doubt has arisen 
as to the propriety and necessity of such submissions where general 
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average and salvage claims arise under MSTS charter contracts which 
contain a standard disputes clause providing for determination of 
disputed questions of fact by the contracting officer with the right of 
appeal to the Secretary of the Navy. 

The letter points out that representatives of the Admiralty and 
Shipping Section of the Department of Justice informally have ques- 
tioned the propriety of Navy contracting officers submitting to the 
General Accounting Office for decision matters which the contract 
terms apparently require to be decided by the contracting officer. Also, 
the letter refers to cases where disallowances of general average claims 
by our Office have been challenged by shipowners and their attorneys, 
citing the procedure provided under the disputes clause as the proper 
course to follow. The letter also states that the Navy has qualified 
personnel who have considerable experience in the shipping field to 
handle the many technical problems arising in connection with mat- 
ters of general average and salvage and states that the General Ac- 
counting Office to a considerable extent relies on the administrative 
findings of fact in the settlement of such claims. It is stated that, 
since these findings reflect the judgment of such personnel, the referral 
to the General Accounting Office of these claims results in another 
administrative handling with the attendant delay in the final disposi- 
tion. It is contended that any such delay tends to force contractors 
to commence suit in order to prevent the running of the two-year 
statute of limitations applicable to libels brought against the Govern- 
ment under MSTS charter contracts and results in unnecessary costs 
to the contractor and the Government. 

The letter therefore proposes, with respect to all claims for general 
average and salvage contribution arising under charters containing 
the disputes clause, that the necessary determinations attendant to pay- 
ment or nonpayment be made by the contracting officer without refer- 
ring such matters to the General Accounting Office; that in cases where 
such determinations are favorable to the contractor, prompt payment 
be made by the disbursing officer; and that in the case of an unfavor- 
able decision, the contractor will be permitted to appeal to the Secre- 
tary of the Navy as provided in the disputes clause. It is stated that 
the practice of referring claims to the General Accounting Office for 
settlement will continue as before as to claims that arise under Govern- 
ment bills of lading or other agreements which do not contain a dis- 
putes clause. 

The decision of this Office, B-55025, dated March 18, 1946, restated 
an earlier rule that claims for contribution in general average involve 
such doubtful questions of law and fact that accountable officers should 
not assume responsibility for the payments but the claims should be 
transmitted here for direct settlement. These instructions apparently 
were based upon the fact that the basis for, and the circumstances 
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under, which general average claims were properly for allowance, 
was not, as a rule, thoroughly understood by such officers, who were 
for the most part unacquainted with maritime law and practices; 
that such claims seldom arose but when they did they frequently in- 
volved shipments of several Government agencies; and that consistent 
settlement action required that they be submitted for adjustment to 
our Office, a centralized agency having the necessary authority to 
settle such claims. These instructions when issued, however, involved 
general average claims arising under bill of lading contracts of af- 
freightment and charter parties which did not contain the so-called 
disputes clause, the practice of including such clauses having arisen, 
or at least been more frequently used, since the date of the 1946 in- 
struction and the time when the earlier rule was announced (1926). 

This Office recognizes the well-established rule that where, by the 
inclusion of a provision in a contract, the parties have agreed upon a 
procedure to be followed in cases where disagreements arise under the 
contract, such as the disputes clause, compliance therewith is necessary 
and the failure to pursue the adminstrative procedures and exhaust 
all the remedies so provided may prejudice the rights of the contractor 
to otherwise enforce such claims in the courts. See United States v. 
Holpuck, 328 U.S. 234, and the cases cited therein. While the question 
of whether the standard disputes clause is applicable to general aver- 
age incidents arising in connection with the contract of carriage has 
not been settled by an authoritative court decision, it seems likely that 
a court would so hold. However, it has not been our intention that 
contractors would be deprived of their rights under the disputes clause 
where general average or salvage contribution claims are involved but 
that disputed questions of fact would be disposed of under the pro- 
cedures for resolving disputes prior to the time the claims are for- 
warded here for settlement. Assuming that general average and 
salvage contribution are matters under the contract, it is recognized 
that certain difficulties arise in the proper utilization of the procedure 
set out in the disputes clause where general average and salvage con- 
tribution claims are settled by our Office. For this reason the adminis- 
trative settlement of these claims would not appear to be objectionable. 

While our Office has some doubt as to the advisability of including 
matters of general average contribution within the disputes clause 
procedure because of the many involved questions arising thereunder 
which are a mixture of law and fact, we conclude for the reasons gen- 
erally discussed above that the instructions contained in B-55025 
of March 18, 1946, requiring such-claims to be transmitted here for 
disposition, should now be modified with respect to those claims aris- 
ing under charter agreements containing the so-called disputes clause. 
Accordingly, these claims need no longer be transmitted here for set- 
tlement but should be settled administratively with due regard to the 
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contractor’s rights under the so-called disputes clause concerning all 
questions of fact. Where, however, the settlement requires the resolu- 
tion of legal questions not heretofore decided by our Office, or where 
the question of law involved is not conclusively settled by the courts, 
the payment should not be made administratively until the question 
has been referred here for appropriate decision or, in lieu thereof, the 
claim may be forwarded for direct settlement after resolution of dis- 
puted material facts under the procedure set forth in the disputes 
clause. 


[B-123032] 


Pay—Appropriate Duty—National Guard 


A regularly scheduled drill of a National Guard officer’s unit which takes place 
while he is attending a service school may not be regarded as a “regularly 
scheduled drill or assembly” of his unit for appropriate duty pay; and the per- 
formance of appropriate duty in lieu of a regularly scheduled drill which an 
officer has missed, due to attendance at a service school for which he received 
basic pay, cannot qualify the officer for appropriate duty pay under the provi- 
sions of subsection 501(a) of the Career Compensation Act of 1949. 

Assistant Comptroller General Weitzel to Colonel W. G. Meyer, 


Department of the Army, June 17, 1955: 


Reference is made to your letter of January 31, 1955, FINKE-AA 
240.9, requesting a decision as to whether payment is authorized on 
an enclosed supplemental payroll for the Headquarters, 30th Infan- 
try Division, North Carolina National Guard. 

The payroll covers the claims of Brigadier General Claude T. 
Bowers, 0-183291, Colonel Ivan Hardesty, 0-399704, Lieutenant 
Colonel Thomas B. Longest, 0-328125, Lieutenant Colonel Clarence 
B. Shimer, 0-366079, and Major Charles S. Manooch, Jr., 0-531334, 
for certain appropriate duty performed during the period April 1 to 
June 30, 1954. It is indicated on the payroll that the appropriate 
duty was performed in lieu of armory drills conducted by the offi- 
cers’ units while the officers were attending service schools. It ap- 
pears to be the view of the North Carolina National Guard authori- 
ties, however, that since the officers were directed by competent orders 
to perform the periods of appropriate duty, they should be considered 
for pay purposes as having performed the duty as such and not as a 
substitute for nonattendance at the regularly scheduled armory drills 
of their units. 

The provisions contained in section 109 of the National Defense 
Act, as amended, relating to the performance of appropriate duty 
by officers of the National Guard were repealed effective January 1, 
1953, by section 803 of the Armed Forces Reserve Act of 1952, 66 
Stat. 505. The similar provisions contained in section 501 of the 
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Career Compensation Act of 1949, 63 Stat. 825, provide, in material 
part, as follows: 


(a) Under such regulations as the Secretary concerned may prescribe, and 
to the extent provided for by law and by appropriations, members of the National 
Guard * * * shall be entitled to receive compensation at the rate of one-thirtieth 
of the basic pay authorized for such members of the uniformed services when 
entitled to receive basic pay, for each regular period of instruction, or period of 
appropriate duty, at which they shall have been engaged for not less than two 
hours, including those performed on Sundays and holidays * * * Provided, 
That * * * the Secretary concerned— 

* 7 * . * * a 


(2) shall prescribe the maximum number of assemblies, or periods of other 
equivalent training, instruction, or duty or appropriate duties, which may be 
counted for pay purposes in each fiscal year ; 

” = 7 7 * : 7 
(e) The provisions of subsections (a) * * * of this section shall not apply 


when such members are entitled to receive basic pay as provided for in title IT 
of this Act. 


Under the provision of subsection 201(e) of the Career Compensa- 
tion Act, 63 Stat. 807, officers of the National Guard are entitled to re- 
ceive basic pay while attending service schools. 

National Guard Regulations No. 45, dated July 14, 1952, applicable 
during the period here concerned, provide: 


14. Definition—Armory training consists of the assemblies for drill and in- 
struction * * * as provided for in section 501, Career Compensation Act of 
1949, and as prescribed in these regulations. Assemblies for drill and instruc- 
tion, hereinafter referred to as “assemblies,” are construed as including the 
“regular period of instruction, or period of appropriate duty * * * ” as pre- 
scribed by the Secretary of the Army, referred to in section 501, Career Com- 
pensation Act. * * * 

7. 7 Ls + * + as 

17. Maximum limitations on number of assemblies per year.—a. Generul—No 
maximum number of assemblies for drill or instruction is prescribed, but no unit 
may conduct assemblies for pay purposes more than 48 times during any fiscal 
year unless otherwise authorized by the Secretary of the Army. * * * 

- * ce os * - > 

22. Appropriate duty. * * * 

7 a * * ~*~ = ” 

c. How performed.—Officers performing “appropriate duties,’ within the 
meaning of these regulations, will perform such duties by attendance at a regu- 
larly scheduled drill or assembly of their own units. However, commanders of 
battalions and higher headquarters may specifically direct the officers referred 
to in “b” above [officers for whom appropriate duties are authorized] to per- 
form, in connection with the training, administration and supply units within 
their commands, such military duties as planning, supervising, inspecting, in 
lieu of attending drill with their own units. * * * 

d. Limitations—Nothing within the meaning of these regulations will be con- 
strued as authorizing performance of “appropriate duties” for the purpose of 
qualifying for pay in anticipation of absences or for non-attendance at drills 
already conducted, such as attendance at service schools, sickness, ete. 


Paragraph 7 (2) of National Guard Regulations No. 58, dated June 
22, 1953, effective November 1, 1953, provides that, for pay purposes, 
periods of appropriate duty performed away from the parent organiz- 
ation, together with periods of appropriate duty performed with the 
organization, will not exceed in any one pay period the total number 
of drills regularly scheduled for the parent organization, and the 
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total number of all such periods of appropriate duty will not exceed 
the total number of drills authorized for pay purposes for the parent 
organization in a fiscal year. 

While the regulations issued pursuant to subsection 501(a) of the 
Career Compensation Act, 63 Stat. 825, permit a maximum of 48 
regularly scheduled paid periods of appropriate duty during a fiscal 
year, subsection 501(e) of the statute, 63 Stat. 827, makes the pro- 
visions of subsection 501(a) inapplicable when members of the Na- 
tional Guard are entitled to receive basic pay. Hence, a regularly 
scheduled drill of an officer’s unit which takes place while he is attend- 
ing a service school may not be regarded as a “regularly scheduled 
drill or assembly” of his unit conferring a right to appropriate duty 
pay. And, as provided by the regulations, the performance of ap- 
propriate duty in lieu of a regularly scheduled drill which an officer 
has missed due to attendance at a service school cannot qualify the 
officer for appropriate duty pay. Paragraph 22d, National Guard 
Regulations No. 45. Since it appears that the periods of appropriate 
duty here involved were in lieu of drills held while the officers were 
attending service schools, payment on the supplemental payroll, which 
we are retaining, is not authorized. 


[B-123258] 


Submerged Lands—Royalties—Refunds to States 


Royalties paid to the United States on oil and gas rights to submerged lands by 
the holder of a State lease should be paid to the State issuing the lease where 
the holder of the lease has allowed it to expire and has not filed an instrument 
of consent as required by section 3 (c) of the Submerged Lands Act. 


Comptroller General Campbell to the Secretary of the Interior, June 
17, 1955: 


teference is made to letter dated March 9, 1955, from the Admin- 
istrative Assistant Secretary in which advice is requested concerning 
the authority of your Department to pay to the State of Louisiana 
royalty payments made to your Department by the holder of a lease 
issued by the State for submerged lands in the Gulf of Mexico. The 
question in the matter arises on account of the facts and circumstances 
hereinafter related. 

On June 10, 1947, the State of Louisiana issued a lease to the 
Magnolia Petroleum Company covering submerged lands in the Gulf 
of Mexico. The lease was for a primary term of five years, with the 
rentals or royalties called for thereunder to be paid to the State. A 
well was drilled and completed as a gas well on March 1, 1950, but 
was shut-in because there was no market for the gas. On December 12, 
1950, the well was again placed in production and gas was produced 
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until December 30, 1950, at which time the well was again shut-in. 

The United States Supreme Court issued a decree on December 11, 
1950, declaring that the Federal Government had paramount rights 
in, and full dominion and power over, submerged lands. Under 
Executive Order No. 9633 (10 F. R. 12305) issued September 28, 1945, 
the natural resources of the submerged coastal lands of the United 
States had been placed under “the jurisdiction and control of the Sec- 
retary of the Interior for administrative purposes, pending the enact- 
ment of legislation.” Hence, on the same day the Supreme Court 
decision was handed down (December 11, 1950) the then Secretary of 
the Interior issued a notice entitled “Oil and Gas Operations in the 
Submerged Coastal Lands of the Gulf of Mexico,” 15 F. R. 8835 
(which was subsequently amended and supplemented), Title II of 
which, in substance, authorized persons conducting oil and gas opera- 
tions under State leases to continue such operations subject to the pay- 
ment to the United States of the equivalent of any rentals, royalties, 
and other payments called for by their leases. 

Pursuant to the “Notice” of December 11, 1950, the Magnolia 
Petroleum Company paid to the United States the sum of $888.83 as 
royalty on the production from the well for the period from Decem- 
ber 12, to 30, 1950. All other payments required by the lease were 
made to the State of Louisiana. According to the letter of March 9, 
1955, the lease was allowed to expire for nonpayment of rentals on 
June 10, 1952. 

Subsequently submerged lands seaward to a line three miles distant 
from the coast line of each State were granted to the respective States 
by the Submerged Lands Act of May 22, 1953, 67 Stat. 29, 43 U.S. C., 
1952 Edition, Supp. I, 1301-1315. The lands covered by the lease 
in question are reported to be clearly within three miles from the 
coast line of Louisiana. Section 3 (b) (1) of Title II of that act, 
67 Stat. 30 (43 U.S. C., 1952 Edition, Supp. I, 1311 (b) (1)) releases 
to the respective States the right, title, and interest of the United 
States in the said submerged lands. Section 3 (b) (3), 67 Stat. 30, 
provides that the United States shall pay to the respective States all 
moneys under its control which have been paid to it under leases issued 
by these States, except sums which are required to be returned to the 
lessees or are deductible pursuant to agreement between the United 
States and any State. Section 3 (c) of the act, 67 Stat. 30, provides 
that the grants to the States are subject to the terms of State leases 
in force on June 5, 1950, with the proviso however, that if oil or gas 
was not being produced from a lease on December 11, 1950, or if the 
primary term of a lease has expired since that date, the lease shall 
be continued for a term from the effective date of the act (May 22, 
1953) equal to the term remaining unexpired on December 11, 1950. 
A further proviso requires that within 90 days from May 22, 1953, the 
























































































































































Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 683 


lessee execute an instrument consenting to payment by the United 
States to the State of all sums paid under the lease except those that 
have been paid to the State by the lessee. The lease involved in the 
instant case was in force on June 5, 1950. 

In the letter from the Administrative Assistant Secretary it is 
stated that although many “Instruments of Consent” required by 
section 3 (c) of the act were filed during the allowable period, in cer- 
tain instances, such as herein, where the lease was canceled or relin- 
quished prior to the passage of the Submerged Lands Act, the lessee 
had no interest in filing such an “Instrument,” and did not do so. 
In view of the foregoing there is submitted for our determination the 
question of “whether the royalty payments in the amount of $888.83 
normally refundable to the State of Louisiana ¢f an Instrument of 
Consent had been filed may now be paid to the State of Louisiana 
under the provisions of section 3 (b) (1) of the Act quoted above” 
(Submerged Lands Act). 

Under section 3 (b) (3) of the act it would appear that the United 
States must pay to either the lessee or the State or its grantee, which- 
ever is the proper party, any moneys paid to it under leases covering 
the said submerged lands. The lessee would appear to be entitled to 
a refund only if he had made payments under the lease to the United 
States and duplicate payments to the State. In the instant case 
the lessee did not make a duplicate royalty payment to the State. 
Hence it would appear that under section 3 (b) (3) the royalty pay- 
ment in question should be paid to the State of Louisiana unless the 
second proviso of section 3 (c) is applicable to the instant case. 

As indicated in the letter from the Administrative Assistant Secre- 
tary the requirement in the second proviso of section 3 (c) of the 
act that the lessee file an instrument consenting to the payment to 
the State by the United States of the rents, royalties and other pay- 
ments paid to the United States under the lease, appears to be a con- 
dition precedent to the lessee having the lease continued in existence 
pursuant to the terms of the first proviso of that section. The lessee 
in a letter dated November 23, 1954, to the Bureau of Land Manage- 
ment, Department of the Interior, admitted that “the lease was al- 
iowed to expire for the nonpayment of rentals on June 10, 1952.” 
Furthermore, no effort was made to have the lease continued in ex- 
istence subsequent to May 22, 1953, under section 3 (c) of the act. 
Moreover, the lease may not now be continued in existence under the 
first proviso of section 3 (c), since the lessee has permitted the 90- 
day period allowed for filing the instrument of consent required by 
the second proviso of that section to expire without filing such an in- 
strument. Hence, it does not appear that the second proviso is for 
application in the instant case. 
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Accordingly, and since there is no stipulation or agreement between 
the United States and the State of Louisiana providing that the 
amount involved “is deductible,” the royalty payment in question 
may be paid to the State of Louisiana under section 3 (b) (3) of the 
Submerged Lands Act. 


[B-124174] 


Advertising—Sufficiency of—Failure to Furnish Prospec- 
tive Bidder With Copy of Invitation 


The failure to furnish a prospective bidder with an invitation to bid is not a 
sufficient reason to require the readvertisement of a procurement which had been 
advertised in accordance with the procedures prescribed pursuant to the Federal 
Property and Administrative Services Act of 1949. 


Comptroller General Campbell to the Secretary of the Interior, 
June 17 ,1955: 


Reference is made to your letter of June 1, 1955, with enclosures, 
requesting a decision as to whether the procedure followed by the 
Bureau of Mines in advertising for three heavy duty trucks as shown 
by invitation No. 131, dated March 25, 1955, was in conformity with 
customary procedures of developing and insuring adequate com- 
petition. 

It appears that three bids were received in response to the invita- 
tion and that the contracting officer recommended to the Director of 
the Bureau of Mines that the contract be awarded to the Dart Truck 
Company, the lowest bidder. Before an award could be made, how- 
ever, a letter was received from the Euclid Division of the General 
Motors Corporation of Cleveland, Ohio, requesting that all bids be 
disregarded and the procurement readvertised, since that concern had 
not received an invitation to bid. 

It is stated in the letter of June 1, 1955, that invitations for bids 
were posted in the post office at Denver, Colorado, and were sent to 
the firms whose names appear on the mailing list established pur- 
suant to General Services Administration Regulation No. 1-II-206. 
It is stated further that: 
The Euclid Division of the General Motors Corporation complains that its 
office had not received an invitation for bids, yet, among the twelve firms men- 
tioned above was The Colorado Builders Supply Company of Denver, Colorado, 
which is the Denver and district representative of the very Euclid Division of 
General Motors Corporation which is complaining. It submitted a losing bid 
on Euclid equipment. Previously, the Bureau of Mines has received bids and 
contracted for Euclid equipment with that company. Incidentally, another 
invitation was sent to the Truck and Coach Division of the General Motors Cor- 


poration, 660 South Boulevard, East Pontiac 11, Michigan. Neither a reply was 
received nor a bid submitted. 


No application for placement on the bidders mailing list has been received prior 
to this procurement from the Cleveland Euclid Division of General Motors, but 
the letter of April 21 will be treated by the Bureau of Mines as an application 
and Standard Form 129 (GSA Regulation 1-II-206.8.a) will be furnished it. 
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Section 206.04 of the regulations provides for the establishment of 
bidders’ mailing list and section 206.05 provides for the maintenance 
of such lists upon a current basis in a manner which will promote the 
development of maximum competition commensurate with the dollar 
value of the purchases to be made. 

It thus appears that the procurement was advertised in accordance 
with the procedure prescribed pursuant to the Federal Property and 
Administrative Services Act of 1949, as amended, 63 Stat. 377. There 
does not appear to have been any intent or purpose on the part of 
the administrative officials to preclude the Euclid Division of the Gen- 
eral Motors Corporation from bidding. Since there is no requirement 
that all bids be rejected and the needs readvertised merely because of 
failure to furnish a bidder with a copy of an invitation, we find no 
proper legal basis for objecting to the administrative procedure 
followed in this case. 

The bids enclosed with the letter of June 1, 1955, are returned. 


[B-119962] 


Lump-Sum Leave Payments—Rate Payable—Retired Per- 
sonnel—Separation After Temporary Reemployment 


An employee who was retired at the mandatory retirement age and immediately 
reemployed pursuant to section 2 (b) of the act of February 28, 1948, is entitled 
to a lump-sum leave payment computed on.the rate of compensation he was 
receiving at termination of his second employment, less deduction for his retire 
ment annuity, as required by said act. 

Comptroller General Campbell to the Chairman, National Mediation 
Board, June 20, 1955: 


We have received and fully considered your letter of February 9, 
1955, requesting reconsideration of our decision of June 9, 1954 (33 
Comp. Gen. 591), relative to the proper salary rate to be used in com- 
puting the lump-sum payment made to Mr. Robert F. Cole, a former 
employee of the National Mediation Board. 

The record shows that Mr. Cole retired at the close of business De- 
cember 16, 1953, his seventieth birthday, to be effective January 1, 1954. 
The next day he was given an appointment under the provisions of 
section 2 (b) of the act of February 28, 1948, 62 Stat. 49, since he 
possessed special qualifications as required by that section and because 
of the urgent administrative necessity for his services. At the time of 
retirement, Mr. Cole had to his credit 90 days’ annual leave which 
remained to his credit upon reemployment. The second employment 
was terminated January 16, 1955, when he finally retired from active 
duty. A lump-sum payment was made to him after that date for his 
90 days’ accumulated annual leave. The payment was made at the 
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salary rate he was receiving on the date of separation, that is, $10,600 
per annum, less the amount of his annuity, $5,052 per annum, in ac- 
cordance with our decision of June 9, 1954, referred to above. The 
amount paid was $1,920.42. Mr. Cole contends that his lump-sum 
payment should have been in the amount of $3,669.21, computed at the 
rate of $10,600 per annum, the salary rate prescribed for the position 
held by him, and not at the rate of $5,548 per annum ($10,600 per 
annum less $5,052 per annum, the amount of the annuity). 

The claimant, an annuitant, was reemployed under the provisions 
of section 2 (b), above, which provides as follows: 

No person who is receiving an annuity under the provisions of this Act and 
who has reached the age of sixty years shall be eligible again to appointment to 
any appointive office, position, or employment under the Government of the 
United States or of the District of Columbia, unless the appointing authority 
determines that he is possessed of special qualifications: Provided, That no 
deductions for the retirement fund shall be withheld from the salary, pay, or 
compensation of such person, but there shall be deducted from his salary, pay, or 
compensation otherwise payable a sum equal to the retirement annuity allocable 


to the period of actual employment: Provided further, That the annuity in such 


case shall not be redetermined upon such person’s subsequent separation from 
the service. 


The language of the first proviso of that section, to the effect that the 
retirement annuity allocable to the period of actual employment shall 
be deducted from the salary, pay, or compensation otherwise payable, 
is mandatory. Accordingly, the salary of the reemployed annuitant 
under the above statutory provision amounts to the sum of $5,548 per 
annum. 

The lump sum payable to Mr. Cole upon the termination of his sec- 
ond employment was governed by the provisions of the act of Decem- 
ber 21, 1944, as amended by the act of July 2, 1953, 67 Stat. 137, which 
reads, in pertinent part, as follows: 

That whenever any civilian officer or employee of the Federal Government 
* * * is separated from the service * * * he shall be paid compensation in a 
lump sum for all accumulated and current accrued annual or vacation leave 
to which entitled under existing law. Such lump-sum payment shall equal the 
compensation that such officer or employee would have received had he re- 
mained in the service until the expiration of the period of such annual or 
vacation leave * * *. 

Based upon the foregoing statutory language, since the claimant 
was not separated from the service until January 16, 1955, at which 
time his salary or compensation amounted to $5,548 per annum, as 
computed above in accordance with existing law, the lump-sum pay- 
ment was necessarily made at that rate. 

The method used in computing Mr. Cole’s lump-sum payment is 
the same as has been used in the numerous similar situations which 
have arisen since the enactment of the amendatory act of February 
28, 1948, and which was set forth in our decision of November 5, 1948, 
28 Comp. Gen. 294, rendered just a few months after the passage of 
that act. 
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It is recognized that an inequity arises under existing law with 
respect to the lump-sum payment to annuitants reemployed under 


circumstances such as existed in Mr. Cole’s case or to those annuitants 
reemployed before the expiration of the period covered by a lump- 
sum payment. In this respect, our Office has recommended for con- 
sideration of the Congress amendatory language for section 2 (b), 
above, which will overcome such inequity. 

Careful consideration has been given to the arguments furnished 
by Mr. Cole. His contention that an employee who receives a lump- 
sum payment for his accumulated annual leave upon retirement and 
who is reemployed 10 days later is only required to make refund at 
the reduced rate of the position in which reemployed for the unex- 
pired portion of the leave is not correct. The statute states specifically 
that the refund be “an amount equal to the compensation covering 
the period between the date of reemployment and the expiration of 
such leave period.” Accordingly, under the above circumstances, re- 
fund would be required at the rate in which the lump-sum payment 
was made. See 24 Comp. Gen. 522. 

In view of the existing statutory language governing this matter, 
it must be concluded that the lump-sum payment for annual leave 
made to Mr. Cole in accordance with our prior decision, 33 Comp. 
Gen. 591, was proper. 


[B-122859] 


Compensation—Longevity Increases—<Act of September 1, 


1954 


Under the longevity step-increase provisions of the act of September 1, 1954, 
an employee who was demoted may count continuous service in the higher grade 
toward a longevity step-increase in the lower grade. 


An employee who had received a longevity step-increase in the grade to which 
demoted prior to the act of September 1, 1954, which permits additional step- 
increases beyond the maximum scheduled rate of grade, may count service earned 
at a maximum or longevity step in the higher grade toward the next longevity 
step-increase in the grade to which demoted, provided that pay recomputations 
incident to the longevity increase are not made prior to September 12, 1954. 


Employees who, prior to demotion within the grade GS-15 to GS-11 level, have 
had more than three years’ continuous service at or above the maximum sched- 
uled rates of the grade immediately preceding the act of September 1, 1954, are 
entitled under section 103 (a) to count the service in the higher grade toward 
one longevity step-increase in the lower grade; however, employees who are 
demoted below grade 11 may count all prior service creditable for longevity 
purposes in determining the longevity steps in the demoted positions. 


Increases in compensation which result from the conversion of employees from 
CPC schedule to GS schedule, pursuant to section 106 of the act of September 1, 
1954, are specifically authorized by law and are not to be viewed as an equivalent 
increase in compensation within the meaning of section 701 of the Classification 
Act of 1949 for periodic step increase purposes. 


The effective date of the conversion of an employee from the CPC schedule 
to GS schedule under section 106 of the act of September 1, 1954, may be adjusted 
to a date subsequent to the date the employee would have been entitled to a 
periodic step-increase as long as the conversion is made within the six-month 
period prescribed by the act. 
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Comptroller General Campbell to the Secretary of Agriculture, June 
20, 1955: 


By letter dated February 7, 1955, the Administrative Assistant Sec- 
retary presented for decision several questions regarding the computa- 
tion of longevity step-increases under the provisions of sections 102 
and 103 of the act of September 1, 1954 (Public Law 763), 68 Stat. 
1105, and the applicable civil service regulations. Also, two questions 
were presented with respect to situations resulting from the conver- 
sion of certain employees from CPC grades to GS grades as author- 
ized by section 106 of the 1954 amendatory statute, 68 Stat. 1107. 

The first question asks, in effect, whether, under the provisions of 
section 102 (a) (1) of the act of September 1, 1954, 68 Stat. 1105, an 
employee who was demoted in December 1953 may count two years 
of continuous service at the maximum step or a longevity step in the 
higher grade prior to demotion together with the time spent after 
demotion at the maximum step or a longevity step in the lower grade 
towards a longevity step-increase so as to entitle him to a longevity 
step in the lower grade, effective December 1954. 

Section 102 (a) (1) amended subsection 703 (a) of the Classifica- 
tion Act of 1949, as amended, to read as follows—the italicized portion 
representing the amendatory language: 

Subject to subsection (b), and as a reward for long and faithful service, each 
department shall grant an additional step-increase (to be known as a longevity 
step-increase) beyond the maximum scheduled rate of the grade in which his 
position is placed, to each officer or employee for each three years of continuous 
service completed by him at such maximum rate or at a rate in excess thereof 


authorized by this section without increase in grade or rate of basic compensa- 


tion except such increase as may be prescribed by any provision of law of general 
application. 


Section 25.52 (d), Z1-316.01, Federal Personnel Manual, as revised 


after the passage of the above amendment to section 703 (a), reads 
as follows: 


Longevity period is three years, of the aggregate period, of continuous serv- 
ice in a Classification Act position: (1) at the maximum scheduled rate of 
the employee’s grade; or (2) at a longevity rate of the employee’s grade; or 
(3) at a rate in excess of such maximum scheduled rate in accordance with 
a provision of law; or (4) at any of the rates specified in (1), (2), or (3) 
of this paragraph, in a grade higher than his current grade. Intervening mili- 
tary service interrupting continuous service at one of the above rates is credit- 
able for longevity step increases. A change of grade or rate of basic compensa- 
tion prescribed by any law of general application does not begin a new longevity 
period. Any period of creditable service in excess of one or two complete lon- 
gevity periods (except as otherwise provided in section 25.54(c)), shall be 
credited toward the completion of the employee’s next longevity step 
period. * * * 


The purpose of the amendment to section 703 (a) is to permit an 
employee upon demotion in grade to retain in his new grade the serv- 
ice credit towards a longevity step-increase that he has earned in 
the grade from which reduced. It remedies an inequity flowing from 
the phrase “without change of grade or rate of basic compensation” 
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previously appearing in section 703(a) of the Classification Act of 
1949. The Civil Service Commission regulations on longevity step- 
increases, quoted above, allow the crediting of prior service for em- 
ployees in grades below GS-11. The regulations placed no maximum 
limitation upon the amount of prior service that may be credited. 
Accordingly, your first question is answered in the affirmative. 

Question 2 concerns a situation similar to that in question 1, except 
that the demotion occurred three or more years ago and the employee 
involved has received a longevity step-increase in the lower grade as 
a result of meeting the three-year continuous service requirement. 

Since the amendatory language had as its purpose the retention 
of service credits earned at a maximum or longevity step in a higher 
grade upon demotion, it would appear that in this question the serv- 
ice rendered at the maximum step or a longevity step in the higher 
grade prior to the demotion to the lower grade is creditable towards 
the employee’s next longevity step-increase in the grade to which de- 
moted. Question 2 is answered in the affirmative with the understand- 
ing that such recomputation for pay purposes will not be effected 
prior to September 12, 1954. 

Questions 3 and 4 are directed to matters covered by the provisions 
of section 704 of the Classification Act of 1949, as amended, and as 
amended further by section 103 (a) of the act of September 1, 1954 
(Public Law 763). These questions concern the right of employees 
in grades GS-11 through GS-15 who have had more than three years’ 
continuous service at the top of their grades to count such service for 
longevity step-increase purposes upon their demotion to positions 
within those grades or to positions below grade GS-11 at or above the 
maximum scheduled rates of such positions. Section 704, as amended 
by section 103 (a), reads as follows: 

In the case of officers and employees in grades 11 to 15, inclusive, of the 
General Schedule who are receiving compensation at or above the maximum 
scheduled rates for their respective grades on the date immediately preceding 
the effective date of this amendatory section, not to exceed three years of service 
performed immediately preceding such effective date shall be counted toward 
longevity step-increases under section 703. * * * 

The language of that section is clear that employees in grades GS-11 
through GS-15 may receive only one longevity step-increase at the 
beginning of the first pay period following the date of enactment of 
the 1954 statute, as provided by section 103 (b), 68 Stat. 1106, for 
three or more years of service performed immediately preceding the 
effective date of the act at or above the maximum scheduled rates of 
their respective grades. Thus, upon demotion within the grade GS-15 
to GS-11 level, employees are entitled to count the service in the 
higher grade for one longevity step-increase in the grade to which 
demoted. With respect to those employees who are demoted to posi- 
tions below grade GS-11, it seems clear that they are entitled to count 
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all prior service which would be creditable for longevity step-increases, 
in determining their longevity step-increases to the positions in the 
GS-1 to GS-10 group to which demoted. Compare the answer to 
question 1. 

Question 5 is as follows: 

5. In the process of converting messenger positions from the abolished CPC 
schedule pursuant to section 106 (a) of Public Law 763, we shall move some 
employees from $2420 per annum, the first step of CPC-—2, to $2500 per annum, 
the first step of GS-1. Our assumption is that the $80-a-year increase obtained 
as a result of this change need not be regarded as “an equivalent increase in 
compensation” for step increase purposes, such as to require the employee to 
begin a new waiting period for advancement to the next step of GS-1, as would 
otherwise be the case. This would seem to be the application to make in this 
context of section 701 of the Classification Act of 1949, as amended by section 
1 (e) of the act of October 24, 1951 (5 U. S. C. 1121), which provides: “Any 
increase in compensation granted by law after June 30, 1951, shall not be con- 
strued to be an equivalent increase in compensation within the meaning of 
subsection (a).” [Italics supplied.] Is this assumption correct? 


Subsection (b) (1) of section 106 of the act of September 1, 1954, 
68 Stat. 1107, specifically provides, with respect to the salary adjust- 
ment upon the conversion to the GS schedule in a situation as described 
above, that: 

If the employee is receiving a rate of basic compensation in the Crafts, Pro- 
tective, and Custodial Schedule which is less than the minimum scheduled rate 


of that grade in the General Schedule in which his position is placed, his com- 
pensation shall be increased to such minimum rate; 


The increase in compensation resulting from the conversion in such 
cases specifically is authorized by law. Consequently, by virtue of 
the provisions of section 701 of the Classification Act of 1949, as 
amended, quoted in the above question, such increase is not to be 
viewed as an equivalent increase in compensation for periodic step- 
increase purposes. 

Question 6 deals with a situation in which an employee, because of 
administrative error, was converted on December 19, 1954, to the 
GS schedule a few weeks prior to the effective date of a periodic step- 
increase which would have taken him to the maximum scheduled rate 
for CPC-3. As a result of the administrative action, the employee 
was converted to the top salary step of GS-1, whereas, had the con- 
version been effected after processing the periodic step-increase, the 
employee would have been converted to the first longevity step of 
GS-1. Consequently, because of the timing of the administrative 
action, the employee must now serve three continuous years at the top 
salary step before he is eligible for the first longevity step-increase 
in GS-1. It is now asked whether an adjustment in the effective date 
of conversion is permissible in order not to deprive the employee of 
the benefits which otherwise would have accrued to him. 

Section 106 of the 1954 statute prescribes the beginning and ending 
dates of the approximately six-month period during which the con- 
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versions there authorized are to be made. As pointed out in the 
letter of February 7, 1955, the conversion in this case properly could 
have been postponed until after the effective date of the periodic in- 
crease. It is stated that the action taken was due to administrative 
inadvertence in overlooking the employee’s situation and, had the 
matter been brought to attention, the conversion would have been 
delayed. In view of the reported facts in this case and considering the 
latitude given by the statute respecting the timing of the conversion 
actions, there appears no objection to an administrative adjustment 
of the effective date of conversion as requested. Question 6 is answered 
accordingly. 


[B-122998] 


Compensation—Conversion of CPC Grades to GS Grades— 


Longevity and Periodic Step Increases—Act of September 
1, 1954 


An employee whose CPC position was converted to a GS position pursuant to 
section 106 (b) of the act of September 1, 1954, may have the time spent at the 
maximum scheduled rate in the CPC position combined with the time spent in 
the first longevity step in the GS position so as to be entitled at the end of three 
years of continuous service to the next longevity step-increase authorized by 
section 102 (a) (1) of said act. 


Increases in compensation resulting from the conversion of positions from the 
CPC schedule to the GS schedule in accordance with section 106 of the act of 
September 1, 1954, are not equivalent increases in compensation for periodic step 
or longevity increases and, therefore, service under both schedules may be com- 
bined and counted toward the next periodic step or longevity increase. 


The rule with respect to the administrative discretion in fixing the salary of 
employees in cases of transfer, promotion, etc., to correspond to the highest salary 
rate previously attained has reference to the salary rate rather than the salary 
step within a grade so that in converting an employee from CPC schedule to GS 
schedule position under the act of September 1, 1954, there is no authority to fix 
the employee's salary at a rate in excess of the highest previously attained 
salary rate. 


Comptroller General Campbell to the Administrator, Veterans Ad- 
ministration, June 20, 1955: 


Your letter of February 17, 1955, requests decision upon a number of 
points that have arisen involving periodic and longevity step-increases 
upon conversion of CPC positions to GS positions pursuant to the 
provisions of section 106 of the act of September 1, 1954 (Public Law 
763), 68 Stat. 1105, 1107. 

Section 106 of the 1954 statute prescribes the beginning and ending 
dates of the period during which the conversion of the CPC positions 
to GS positions is to be made as well as the bases for the initial adjust- 
ments of rates upon conversion. It is noted that January 2, 1955, was 
fixed by you as the effective date for such conversions in the Veterans 
Administration. 
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It is also noted that conversion and adjustment actions have been 
taken with respect to the cases cited below in accordance with the pro- 
visions of subsections (a) and (b) of section 106 and that as a result 
thereof certain questions have arisen upon which decision is sought. 
The questions, which are in the form of cases, will be answered in the 
order presented. 

The case of Employee “A” concerns his conversion before securing 
the first longevity step-increase in his CPC position, which was due 
the first pay period after conversion. Upon conversion he was changed 
from the maximum scheduled rate of CPC-3 ($3,032 per annum) to 
the first longevity step in the GS-1 position ($3,060 per annum) as 
required by section 106 (b) (3) of the 1954 statute, 68 Stat. 1107. 
However, it is pointed out that had he received his longevity step- 
increase in the CPC position ($3,112 per annum) prior to conversion 
he would have been placed in the second longevity step in the GS-1 
position ($3,140 per annum). You ask, in effect, whether this em- 
ployee may be advanced to the second longevity step in grade GS-1 on 
January 16, 1955—the date on which he would have completed the 
service requirements for the first longevity step in grade CPC-3. 

Section 102 (a) (1) of the act of September 1, 1954, 68 Stat. 1105, 
which amends subsection (a) of section 703 of the Classification Act 
of 1949, as amended, provides, in effect, that a longevity step-increase 
shall be granted to officers and employees for each three years of com- 
tinuous service at the maximum rate or a rate in excess of the maxi- 
mum without increase in grade or rate of basic compensation, except 
such increase as may be prescribed by any provision of law of general 
application. 

Section 25.52 (d), Z1-316.01, Federal Personnel Manual, provides, 
so far as concerns the question presented here, that the longevity 
period is three years of continuous service in a Classification Act posi- 
tion at the maximum scheduled rate or at a longevity rate of the em- 
ployee’s grade or at a rate in excess thereof or a combination of such 
rates. 

Since the conversion of the employee to the first longevity step- 
increase in his GS-1 position was required by the 1954 statute—apply- 
ing generally to positions in the CPC schedule—and in view of the 
provisions of section 102 (a) (1), above, as well as the provisions of 
section 25.52 (d), above, it appears that the time spent at the maximum 
scheduled rate of the CPC position and in the longevity step of the GS 
position may be combined towards the next longevity step-increase. 
Section 25.54, cited by you, appears to have no application to this situ- 
ation since Employee “A” was not receiving a rate of basic compensa- 
tion in excess of the scheduled rate for the grade as a result of a saving 
provision. Accordingly, this question is answered in the affirmative. 
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Employee “B” who was in the sixth step of his CPC~7 position 
($3,935 per annum) was converted to a GS-5 position at the sixth 
step ($4,035 per annum) representing a $100 increase. This action 
was required by section 106 (b) (3). The employee’s scheduled anni- 
versary date for periodic step-increase in the CPC-7 grade was Jan- 
uary 16,1955. You ask, in effect, whether the $100 increase resulting 
from the conversion, which amount is equal to the within-grade incre- 
ment in the CPC~7 position, represents “an equivalent increase” and, 
if not, whether the employee may be advanced to the seventh step of 
the GS-5 position upon completion of 52 weeks’ combined service in 
the sixth step of the CPC and GS positions. 

Section 701(a) of the Classification Act of 1949, as amended, 63 
Stat. 967, provides, in effect, that each officer or employee compensated 
on & per annum basis and occupying a permanent position within the 
scope of the compensation schedules fixed by the act who has not at- 
tained the maximum step of his grade shall be advanced to the next 
higher step following completion of each 52 calendar weeks of service 
if his position is in a grade in which the step-increases are less than 
$200 provided he has received no equivalent increase in compensation 
from any cause during the period. In our decision of today, B-122859, 
34 Comp. Gen. 687, to the Secretary of Agriculture (answer to 
question 5), it was held that the increase in compensation resulting 
from conversions required by section 106 of the 1954 statute specifi- 
cally is authorized by law and that such increase is not to be viewed as 
an equivalent increase in compensation for periodic step-increase pur- 
poses. Consequently, the increase here involved is not an “equivalent 
increase” and the combined service in grades CPC-7 and GS-5 prop- 
erly should be counted toward the periodic step-increase in GS-5. 

Employee “C” was converted from the first longevity step of his 
CPC-2 position ($2,910 per annum) after completing two years’ 
service therein to a GS-1 position at the maximum step ($2,980 per 
annum) with a resulting increase of $70—equal to a within-grade sal- 
ary increment in grade CPC-2. This action was required by section 
106 (b) (3). You ask whether Employee “C” is required, because of 
the salary increase upon conversion, to begin a new longevity period. 
In line with the holding respecting employees “A” and “B” above, this 
question is answered in the negative. 

Employee “D” was in the first longevity step of his CPC-7 position 
($4,135 per annum) when converted to GS-5 at the maximum step 
thereof ($4,160 per annum) as required by section 106 (b) (3). You 
ask, in effect, whether the employee may count the time served at the 
longevity step in grade CPC~7 toward the first longevity step in 
grade GS-5. This question is answered in the affirmative. 

Employee “E” who was in the second longevity step of grade 
CPC-2 ($2,980 per annum) was converted to grade GS-1 at the maxi- 
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mum step thereof ($2,980 per annum) in accordance with section 
106 (b) (2), 68 Stat. 1107. You quote section 25.103 (c) of the Fed- 
eral Employees Pay Regulations, Z1-318, Federal Personnel Manual, 
which reads as follows: 

An employee who had earned a rate above the maximum scheduled rate of his 

grade as the result of one or more longevity step increases in the same or higher 
grade, may, at the discretion of the department, be given any scheduled rate of 
his grade, or a comparable step above the maximum rate for his grade, when 
he is reemployed or transferred in the same or a lower grade or reassigned or 
demoted. 
You ask, in effect, whether, in view of the above regulation, it would be 
within administrative discretion to set his rate at the second longevity 
step of his GS-1 position ($3,140 per annum) since he previously had 
attained the second longevity step in his CPC-2 position. You also 
point out that the same question appears to apply to other employees 
on longevity steps of CPC-2 and CPC-~7 positions. 

The quoted regulation concerns the application of the “highest 
previous rate” rule and the administrative.discretion that exists with 
respect thereto. That rule is directed to the matter of the adminis- 
trative discretion in fixing the salary rate of an employee who is trans- 
ferred, promoted, demoted, etc., so as to correspond, as nearly as pos- 
sible, with the highest salary rate previously attained by the employee 
during his Federal service. It refers to the salary rate previously at- 
tained rather than to the relative salary step within a grade. .There- 
fore, in the example given, no basis exists for placing Employee “E” 
in the second longevity step of grade GS-1 ($3,140 per annum) upon 
transfer or reassignment since that salary rate is in excess of the high- 
est salary rate previously attained. See 26 Comp. Gen. 368 and cases 
cited therein. Your question is, therefore, answered in the negative. 


[B-123103] 


Transportation—Dependents—Military, Naval, Etc., Per- 
sonnel—Stepchildren 


Although the provision in the Career Compensation Act of 1949 authorizing reim- 
bursement for transportation of dependents of members of the uniformed serv- 
ices does not specify chief support, or require a particular degree of dependency 
in the case of stepchildren or adopted children, substantial dependency is con- 
templated, so that a Marine Corps officer’s stepchild who receives a monthly 
pension, only a part of which is used for her support, and who receives a sub- 
stantial contribution from the officer for her support, is in fact a dependent for 
purposes of dependents’ transportation. 


Assistant Comptroller General Weitzel to Captain James M. Weidner, 
United States Marine Corps, June 22, 1955: 


Your letter of February 16, 1955, requests a decision whether pay- 
ment is authorized on a voucher stated in favor of Captain Ralph C. 
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Wood, 047999, USMC, for reimbursement of the cost of transportation 
of dependents (stepdaughter, Sandra L. Cummings; daughter, Leslie 
M. Wood; wife, Margaret K. Wood) from Balboa Island, California, 
to Beaufort, South Carolina, the travel having been performed dur- 
ing the period April 30 to May 16, 1954, pursuant to orders dated 
March 2, 1954. Your doubt in the matter is based on the fact that the 
officer is not the sole support of his stepdaughter. 

The voucher shows that the child was born on March 1, 1944. The 
officer’s dependency certificate, on the reverse of the voucher, relates 
that his stepdaughter is a member of his household and that she, as 
the child of a deceased member of the uniformed services, receives a 
pension from the Veterans Administration. 

There are among the papers attached to the voucher an explanatory 
statement executed by the officer on January 25, 1955, and a certified 
copy of an Order Settling First Account and Report of Guardian, en- 
tered on December 29, 1952, in the Superior Court of the State of 
California in and for the County of San Mateo, in the Matter of the 
Estate and Guardianship of Sandra Lee Cummings, a minor. The 
officer explains that he contributes $82 a month for the support of his 
stepchild and that her living expenses amount to $92 each month. He 
also explains that the gross income of the child from all other sources 
is the pension of $67 a month received from the Veterans Administra- 
tion, but that the use of that amount is subject to certain restrictions 
laid down by the California court. The court approved the first ac- 
count of the child’s guardian (the officer’s wife) and, since it was 
stipulated that a part only of the child’s income was needed for her 
support, it decreed that the guardian might expend the sum of $29.50 
per month for that purpose. The court further decreed that United 
States Savings Bonds purchased with the balance of the pension be 
deposited with the Federal Reserve Bank of San Francisco and not be 
withdrawn except by its order. 

It has been held that since a pension is similar to wages and salaries 
in that it is payable in stated installments and mainly designed for the 
maintenance of the pensioner, the amount thereof should be con- 
sidered as income in determining the dependency status of an alleged 
dependent. 33 Comp. Gen. 336. Hence, the conclusion appears re- 
quired that the full amount of the monthly pension received by Captain 
Wood’s stepdaughter constitutes income, notwithstanding the fact that 
a part of the pension is used for the purchase of bonds which the 
California court decreed should not be used for her support except 
pursuant to its order. However, the statute authorizing reimburse- 
ment for the cost of transportation of dependents during the period 
here involved, while no doubt contemplating substantial dependency, 
does not specify chief support or require that any certain degree of 
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dependency be shown regarding stepchildren or adopted children. 
34 Comp. Gen. 193. 

Since Captain Wood actually contributes substantially to the sup- 
port, maintenance and education of his stepchild who is a member of 
his household, and since her income is not sufficient for her entire 
support, it is concluded that she is in fact dependent upon him for the 
purpose of transportation on permanent change of station. B-3032, 
May 9, 1939. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment on the voucher being authorized, if otherwise correct. 


[B-120894] 


Compensation — Overtime — Travel Time — Emergency 
Duty 


Employees who are engaged in maintenance of microwave stations located in 
remote mountainous areas and are called for emergency repair duty during non- 
work periods may be paid overtime for travel time between official headquarters 
and the station at which the emergency exists. 34 Comp. Gen. 248, modified. 





Comptroller General Campbell to J. E. Perry, Department of the 
Interior, June 23, 1955: 


Reference is made to your letter of March 8, 1955, relative to our 
decision dated November 23, 1954, 34 Comp. Gen. 248. It was held in 
the decision (quoting from the syllabus) as follows: 

The time consumed by a per annum employee outside his regular 40-hour 
workweek in traveling by privately-owned automobile and a Government vehicle 
in connection with official duties in repairing a power transmission line may 
not be regarded as work, and the payment of overtime compensation under 
section 201 of Federal Employees Pay Act of 1945 is limited to the actual time 
spent at work * * *. 

This employee is one of a group assigned to the maintenance of 
microwave stations, a part of the Bonneville Power Transmission 
System which extends throughout much mountainous country in 
the Pacific Northwest. Emergency situations develop which require 
immediate attention in order to prevent or mitigate the effect of in- 
terruptions to electric service that could possibly result in damage to 
the system and loss of revenue to the Government as well as to users 
of the power. Asa protective measure against the possibility of such 
damage certain employees are designated to perform maintenance, 
repair, and testing operations on the system, in addition to other 
assigned duties. Tools and automotive equipment are stored at stra- 
tegic points where these employees are assigned headquarters for the 
performance of regular duties. 
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You now point out that the effectiveness of microwave communica- 
tion is dependent upon location and, where possible, the stations are 
located on the highest peaks in the area to be served, often at con- 
siderable distances from main highways and accessible only over access 
roads. Wind, rain, heavy snow, and freezing temperatures aggra- 
vate transmission and communication problems in the Pacific North- 
west approximately eight months of every year. As a result, 
employees engaged in maintenance work may be called out during 
nonwork periods several times a week for emergency duty. Further, 
you say that under the terms of the Collective Labor Agreement en- 
tered into pursuant to the Bonneville Project Act, Public Law 329, 50 
Stat. 731, as amended, travel time such as here involved would be 
considered to be shop-to-shop time if performed by hourly employees. 

In the light of the circumstances now presented overtime compen- 
sation paid to employees who are assigned to duty as described in your 
submission may include the time consumed outside of their regular 
tour of duty in travel between their official headquarters and the par- 
ticular microwave station at which the emergency exists. See B-62159, 
December 31, 1946; 24 Comp. Gen. 557. The decision of November 
23, 1954, 34 Comp. Gen. 248, is modified accordingly. 

The voucher, returned herewith, may be certified for payment if 
otherwise proper. 

Concerning your request for comments on instructions issued by 
your administration and on the opinion of your General Counsel, 
which accompanied your letter, no rigid rule may be fixed or stated for 
determining in all cases when travel time outside an employee’s pre- 
scribed tour of duty is compensable at overtime rates under section 
201 of the Federal Employees Pay Act of 1945, 59 Stat. 296. In those 
cases where the payment of overtime compensation for travel time 
has been authorized by us the travel involved the actual performance 
of work or was carried out under arduous conditions making the travel 
inseparable from “work” or “employment” within the meaning of 
the overtime statutes. See 28 Comp. Gen. 183; id. 547; 33 id. 274. 
Cf. 80 id. 72. 


[B-122382] 


Post Office Department Property Act of 1954—Lease-Pur- 
chase Agreements—Applicability of Davis-Bacon, Eight- 
Hour, Etc., Laws 


Buildings constructed under lease-purchase agreements executed pursuant to the 
Post Office Department Property Act of 1954 are constructed for a public use 
at the expense of the United States even though not publicly owned or federally 
financed at the time of construction and, therefore, are public buildings within 
the applicable provisions of the Davis-Bacon Act, Eight-Hour Law, Anti-Kickback 
and Miller Acts. 











698 DECISIONS OF THE COMPTROLLER GENERAL [34 






Comptroller General Campbell to the Postmaster General, June 27, 
1955: 


Reference is made to your letter of December 21, 1954, which re- 
quested our comments regarding the propriety of a procedure pro- 
posed to be followed by the Post Office Department in connection with 
its lease-purchase agreements under Title II, Public Law 519, approved 
July 22, 1954, 68 Stat. 521, known as the “Post Office Department 
Property Act of 1954.” 

Your letter of December 21 was supplemented by letter of May 3, 
1955, from the Solicitor of your Department, which transmitted copies 
of letters from the Solicitor, Department of Labor, to your Depart- 
ment, advising that the provisions concerning the Davis-Bacon Act 
(40 U. S. C. 276a, et seg.) ; the Eight-Hour Law (40 U.S. C. 321, 
et seq.) ; and the Copeland Anti-Kickback Act (18 U. S. C. 874 and 
40 U.S. C. 276c) are applicable to lease-purchase agreements. The 
Solicitor of your Department states that, if these labor laws are appli- 
cable to such agreements, it would follow that the payment bond re- 
quirements of the Miller Act, 40 U. S. C. 270a, et seg. would also 
apply. He expresses the opinion, however, that these laws are not 
applicable to lease-purchase agreements for the following reasons. 

Basically, the Post Office Department regards lease-purchase as 
the outgrowth and further refinement of the Department’s long-term 
leasing program under which agreements are made for the leasing to 
the Department of buildings to be built to the Department’s needs and 
specifications. Lease-purchase agreements differ essentially from 
term leases only in that at the end of the lease term the subject of 
the lease-purchase agreement becomes Government property. The 
Solicitor states that Congress had a similar understanding of the 
legislation as evidenced by its declaration of policy (section 201), 68 
Stat. 521, and by the fact that it expressly made rental appropriations, 
rather than construction appropriations, available for lease-purchase 
agreements. (Section 202 (f), 68 Stat. 522.) He also states that 
section 207 (c), 68 Stat. 525, does not evidence any contrary intent; 
that the parenthetical clause in that section “except applicable labor 
standards provisions” is not a declaration that any such laws are 
applicable, but rather shows a purpose that they shall be held appli- 
cable only if by their own terms they are otherwise applicable to this 
type of agreement. In that connection, the Solicitor states that the 
Davis-Bacon Act, the Eight-Hour Law, and the Labor Department 
Regulations, Part 5, Title 29 CFR, appear to be designed solely for 
application to federally financed and assisted construction. He states 
further that the lease-purchase agreements cover neither federally 
financed nor federally assisted construction. In that connection, he 
points to the fact that the successful bidder obtains his financing from 
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private lenders and states that, this being the case, the Department 
will not be in a position to withhold payment of funds for noncom- 
pliance with the labor laws and regulations. In addition, the So- 
licitor states that, since title to the building during construction and 
upon completion is in the contractor, the building may not be con- 
sidered as a “public building” or “public work” in view of the holding 
in the case of Maiatico Construction Company v. United States, 79 
F, 2d 418. 

Section 207 (c), 68 Stat. 525, of Public Law 519 provides as follows: 

Except as provided by subsections (a) and (b) of this section, sections 3733, 
3734, and 3736 of the Revised Statutes, as amended (40 U. S. C. 259; 41 U.S. C. 
12, 14) ; section 1 of the Act of March 3, 1877 (19 Stat. 370: 40 U. S. C. 34) ; and 
any other provision of law (ercept applicable labor standards provisions) relating 
to the acquisition or disposal of real property, construction of buildings, or leasing 


of space, shall not apply to any of the functions performed by the Postmaster 
General in effectuating the purposes of this title. [Italics supplied.] 


The several bills from which Public Law 519 evolved generally con- 
tained similar language to that enacted as section 207 (c) except that 
the italicized words “except applicable labor standards provisions” 
were not included. During the debates on the floor of the House of 
Representatives on one of such bills (H. R. 6839, 82d Congress, 2d 
Session) Congressman Shelley offered an amendment to include the 
words “except applicable labor standards provisions.” He explained 


the purpose of the amendment as follows: 


Mr. Chairman, this amendment has been discussed with the members of the 
committee which handled this bill and also the eommittees which will handle the 
following bill having to do with this general principle affecting General Services 
Administration. I think I can safely say, and I have been informed, that it 
was not the intent of either of the departments, the proponents of the legislation, 
or the committees to make the exception that the language now provides and it 
was with the agreement of all parties concerned that this amendment was finally 
arrived at and the language drafted. It simply applies the provisions of labor- 
standards legislation to any construction that may be made under these purchase 
agreements just as it would apply at the present time. It in no way extends the 
labor-standards provisions, but it does close the door to a possible taking away 
of the application of labor-standards provisions. (Congressional Record, April 
28, 1952, page 4526.) 


The Chairman of the Committee which handled that bill, Congress- 
man Murray of Tennessee, explained the purpose of the amendment 
as follows: 


The purpose of this amendment is to clarify the intent of the law with re- 
spect to continuing the applicable provisions of labor-standards laws. 

The amendment does not in any way extend the effect of labor-standards 
laws but merely assures that as far as contracts to which the Federal Govern- 
ment is a party for construction are concerned, applicable labor-standards laws 
will be applied. 

This bill extends the leasing authority of the Postmaster General so that 
the contract for lease may contain a provision for acquiring the property at 
the end of the lease period, and the contracts will be purchase contracts or 
contracts for lease of existing buildings and do not come within the purview 
of the Bacon-Davis Act. 

The Bacon-Davis Act concerns construction contracts to which the United 
States or the District of Columbia is a party and requires that advertised 
specifications for such contracts in excess of $2.000 must contain a provision 
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requiring the contractor to pay prevailing wage rates as determined by the 
Secretary of Labor. 

It is pointed out, however, that authority is given for lease-purchase agree- 
ments to be made for buildings to be constructed on Federal property. In such 
cases, depending upon the agreement, there may be contracts for construction 
to which the United States is a party, and it is not intended by this legislation 
to circumvent the requirements of any of the fair labor-standards laws, such as 
the Bacon-Davis Act, the Copeland Act, prohibiting kickbacks and the 8-hour 
law. 

The amendment clarifies the intention of our committee in this respect and 
serves as an assurance to those who have expressed concern about these labor- 
standards laws that they must be observed in those cases where they are appli- 
cable; that is, in those cases where the United States Government is a party 
for construction, alteration, or repair of public buildings or public works. (Con- 
gressional Record, April 28, 1952, page 4526.) 


On the same date the House of Representatives considered H. R. 
4323 to authorize the General Services Administration to enter into 
lease-purchase agreements. The language of that bill, with respect 
to granting exceptions to laws relating to the construction of build- 
ings, leasing of space, etc., was substantially identical to that contained 
in H. R. 6839, mentioned above. Congressman Holifield offered an 
amendment on the floor of the House to insert the words “except ap- 
plicable labor standards provisions,” with this explanation: 


Mr. Chairman, this is the same amendment that was offered by the gentleman 
from California [Mr. Shelley] to the post-office bill, and was accepted by the 
House unanimously. 

The amendment provides that applicable labor standards be used in the pur- 
chase of buildings. 

+. 2 = 7 2 = 

Mr. Chairman, as part of my remarks I wish to include the following letter 
from the Acting Secretary of Labor: 

* ~~ = + * = o 


“Dear Congressman Holifield: It has come to my attention that H. R. 4323, 
as reported by the Committee on Expenditures in the Executive Departments, 
Union Calendar No. 460, a bill to be known as the Federal Lease-Purchase Act 
of 1951, may have the effect of preventing the application of the so-called Davis- 
Bacon Act, as amended (act of March 3, 1931, as amended), the Copeland Anti- 
kick-back Act (act of June 13, 1934, as amended), and the so-called 8-hour law 
(act of August 1, 1892, as amended) to the construction of buildings for the 
United States under lease-purchase agreements which would be authorized by 
the bill. 

“As you know, the Davis-Bacon Act requires the payment of prevailing wages 
to laborers and mechanics performing Government construction under contracts 
in excess of $2,000, the Copeland Act makes it unlawful to require kick-backs 
from wages paid to workers performing Government construction contracts, and 
the 8-hour law provides, among other things, for the 8-hour day for laborers and 
mechanics working on Government construction contracts. I am sure it was not 
the intention of the committee to prevent these laws from applying to construc- 
tion authorized by the bill and, I think, no one can properly question the ap- 
propriateness of applying these laws to the same extent as they would ordinarily 
apply to such construction. It would not be my intention to expand or change 
the scope and effect of these laws in any way. Instead, I believe it would be 
desirable merely to permit these laws to apply to the same extent that they 
would be otherwise applicable. 

“The above-described purpose may be assured by a minor clarifying amend- 
ment to the bill, inserting on page 6 at line 1, after the word ‘law,’ and be- 
fore the word ‘relating,’ the following language: (except applicable labor stand- 
ards provisions). 

“This amendment has the complete approval and support of the General 
Services Administration and I hope that you will find it possible to make this 


clarifying change when H. R. 4323 comes up for consideration on the fioor 
of the House.” 
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The foregoing would seem to leave no room for doubt as to the 
intention of the Congress in enacting the language here under con- 
sideration. While it might be argued, as it is, that labor standards 
laws apply to these lease-purchase contracts only where otherwise ap- 
plicable, and that they are not applicable here, we think any such 
construction of the law would completely nullify the amendment and 
defeat the Congressional purpose. Other than the labor standards 
laws under discussion we know of none otherwise applicable to these 
contracts and none have been suggested. Certainly the words “except 
applicable labor standards provisions,” having been carefully con- 
sidered by the Congress and included in the bills as floor amendments, 
cannot be said to be meaningless and serve no purpose. 

Furthermore, the Davis-Bacon Act is applicable to contracts in 
excess of $2,000 to which the United States is a party for the con- 
struction, alteration, and/or repair of public buildings or public 
works of the United States, which require or involve the employment 
of mechanics and laborers. Under the proposed agreement to build, 
lease and convey, a bidder agrees to execute a ground lease as lessee 
of Government-owned land, erect certain buildings on the land for 
the use of the Post Office Department and, upon completion of the 
buildings, execute a lease-purchase agreement which will provide for 
the vesting of title in the Government at or before the expiration of 
the leasehold term. Cdénsidering these agreements together, it rea- 
sonably may be assumed that the contracts are agreements for con- 
struction of buildings to which the United States is a party and that 
the leasing of the buildings is only incidental to the construction. In 
this view, the determination as to the applicability of the Davis- 
Bacon Act is dependent upon whether the work to be performed con- 
sists of public buildings or public works of the United States. 

Your Solicitor points out that the Court in construing the Heard 
Act of August 13, 1894, 28 Stat. 278, held, in the case of Mazatico 
Construction Company v. United States, supra, that a “public build- 
ing” or “public work” is confined to those contracts involving public 
buildings or public works of which the ownership is in the Federal 
Government. Subsequent to that decision, however, the Supreme 
Court had for consideration the applicability of the Miller Act, which 
strengthened and modified the Heard Act, to the construction of a 
library at Howard University, United States to the use of the Noland 
Company v. Irwin, 316 U. S. 23. In holding that the library was a 
public work, the Court said: 

Whatever may have been the validity of this narrow formula [that laid down 
in the Maiatico case] when applied to the Heard Act, we cannot approve its 
application to this suit under the Miller Act. In the first place, the whole concept 
of “public works” has been considerably altered since the enactment of the Heard 
Act in 1894, and particularly within the last dozen years, and the question of 


title to the buildings or improvements or to the land on which they are situated 
is no longer of primary significance. * * * 
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In this case the Supreme Court cited with approval the decision in 
Peterson v. United States, 119 F. 2d 145. In the Peterson case the 
Court held that the Heard Act was applicable to a contract entered into 
by the Army Engineers for construction of a new railroad roadbed 
and tunnel which would become the property of the Muskingum 
Watershed Conservancy District, a political subdivision of the State 
of Ohio. In its opinion the Court said: 


* * * “Public work” as used in the act includes any work in which the United 
States is interested and which is done for the public and for which the United 
States is authorized to expend funds. * * * 

> 


As we view the act here in question, it includes (a) work done on property 
belonging to the United-States, (b) all fixed work constructed for public use at 
the expense of the United States. 

It seems clear from these decisions that the ownership of the building 
is not the sole criterion for determining whether the contracts involve 
the construction of a “public building” or “public work.” As these 
decisions indicate, there is for consideration the further question as 
to whether the work is being constructed for public use at the expense 
of the United States. There can be little doubt that the construction 
of a post office promotes a public object and is for the benefit of the 
public at large. Also, while the building may be constructed with 
private funds, the cost of construction is eventually paid for from 
appropriated funds. It is our opinion, therefore, that the provisions 
of the Davis-Bacon Act are applicable to the contracts. 

The Eight-Hour Law applies to every contract made by, or on behalf 
of the United States, which involves the employment of laborers or 
mechanics. The Anti-Kickback Act applies where any person is 
employed in the construction, prosecution, completion or repair of any 
public building, public work, or building or work financed in whole 
or in part by loans or grants from the United States. Since the 
contracts involve the employment of laborers and mechanics on a 
public work of the United States these laws are likewise applicable to 
the lease-purchase agreements. Also, as stated by your Solicitor, it 
follows that the bond requirements of the Miller Act are applicable. 

Turning now to the proposed procedures generally, in part IT of the 
ground lease, paragraph 6, it is provided that the Government may 
take over the work and charge the contractor or his sureties with any 
excess cost incurred should the contractor delay or default in prosecut- 
ing the work. This raises a question, not only as to how the remaining 
work would be accomplished and paid for, but also as to how the 
defaulting contractor could be paid for the work performed prior to 
his default, since the only basis for reimbursing the contractor would 
be through the annual rental payment under the lease-purchase 
agreement. 
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It is suggested that line 11 of paragraph 7 be amended by inserting 
after the word “faith” the words “or not supported by substantial 
evidence.” This would conform to Public Law 356, approved May 11, 
1954, 68 Stat. 81. 

Other than the above we have no further comments to make at this 
time regarding the proposed procedure. It must be understood, how- 
ever, that the fact that this procedure was submitted here for comment 
may not be viewed as precluding our Office from taking such action 
with regard to lease-purchase transactions as might be necessary to 
the proper performance of its duties under the law. 


[B-122879] 


Pay—Training—Reservists—Reservists in Receipt of Dis- 
ability Compensation—Waivers—Administrative Function 
or “Command” Pay 


Administrative function, “command,” pay authorized at an annual rate by 
section 501 (c) of the Career Compensation Act of 1949 may be credited on a 
monthly basis and, therefore, a Naval Reserve officer who was authorized to 
command a reserve unit and who executed a waiver to the Veterans Administra- 
tion for 48 days pension, disability allowance, etc., while participating in reserve 
duty training is entitled to a proportionate amount of the administrative function 
pay for duty during the period of the waiver. 


Assistant Comptroller General Weitzel to K. H. Stimeling, Depart- 
ment of the Navy, June 28, 1955: 


Your letter of January 26, 1955, requests a decision as to whether 
Lieutenant Commander Thomas W. Ten Eyck, USNR-R, 119694/ 
1105, is entitled to “command pay” while in receipt of pension, dis- 
ability allowance, disability compensation, or retired pay. 

It appears that Commander Ten Eyck was assigned in a drill pay 
status, effective June 1, 1954, to Naval Reserve Surface Division 9-236, 
Denver, Colorado. On July 1, 1954, he executed a waiver to the 
Veterans Administration Regional Office, Denver Federal Center, of 
48 days’ pension, disability allowance, disability compensation, or re- 
tired pay for the fiscal year 1955, while participating in Reserve-duty 
training other than periods of active duty, with the proviso that it was 
to be understood that reimbursement would be made to him by the 
Veterans Administration for any number of the 48 days for which 
he did not receive payment for Reserve-duty training, upon proper 
application and certification. By letter orders dated May 24, 1954, 
he was appointed commanding officer of Naval Reserve Surface Divi- 
sion 9-236, Denver, Colorado, effective May 25, 1954, with compensa- 
tion at the rate of $240 per annum. 
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Section 501 (c) of the Career Compensation Act of 1949, 63 Stat. 
826, provides: 

(c) In addition to pay provided in subsection (a) of this section, officers of 
the * * * Naval Reserve * * * commanding organizations having administra- 
tive functions connected therewith shall * * * be entitled to receive not more 
than $240 a year for the faithful performance of such administrative functions 
under such regulations as the Secretary concerned may prescribe * * *. 

Paragraph 044687-3, Navy Comptroller Manual, relating to com- 
mand pay, provides that Naval Reserve officers commanding naval 
reserve organizations pursuant to orders of competent authority, who 
have faithfully performed administrative duties connected with com- 
mand, are entitled to additional compensation at a rate not to exceed 
$240 a year. It is further provided that the compensation is payable 
without regard to the number of drills attended, but that it does not 
accrue for any period when the officer is entitled to pay for active duty 
or training duty. Also, the regulation provides that certain officers 
designated by competent authority are required to determine whether 
a commanding officer of a naval reserve organization has faithfully 
performed his administrative duties, and that such additional pay 
will be credited on the officer’s pay record at a monthly rate. Para- 
graph 044697-2b of the same manual provides for crediting command 
pay at a monthly rate from the day on which entitlement commences 
and continuing so long as entitlement exists. Under such provisions 
command pay accrues on a day-to-day basis at the authorized rate 
during the period or periods that the requirements for such pay are 
met. 

Section 1 of the act of September 27, 1950, 64 Stat. 1067, Public Law 
844 [34 U. S. C. 853e-1], amends section 10 of the act of August 2, 
1946, 60 Stat. 854, to read as follows: 

Any member of the Naval Reserve * * * entitled to draw a pension, retainer 
pay, disability allowance, disability compensation, or retired pay from the 
Government of the United States by virtue of prior military service, may elect, 
with reference to periods of active duty, active duty for training, drill, training, 
instruction, or other duty for which they may be entitled to receive compensation 
pursuant to any provisions of law to receive either (1) the compensation for 
such duty, which, when authorized by law, shall include travel or other expenses 
incident thereto, and subsistence and quarters, or commutation thereof, or (2) 
the pension, retainer pay, disability allowance, disability compensation or re- 
tired pay, but not both; and unless they specifically waive or relinquish the 
latter, they shall not receive the former for the periods of such duty: * * * 
[Italics supplied.] 

Since Commander Ten Eyck has waived his pension, etc., for the 
48 days on which he is authorized to perform drills, and inasmuch as 
the cited regulations authorize the crediting of “command pay” on a 
monthly basis during the period that entitlement exists, he is entitled, 
in view of his election to receive military pay and to forego his pension, 
etc., for those 48 days, to a proportionate amount of the “command 
pay” for those days provided other requirements are met. Such 
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amount would be subject to be correspondingly adjusted in the event 
there should be an adjustment of the number of days for which pen- 


sion, disability compensation, etc., has been waived. Your submis- 
sion is answered accordingly. 


[B-123621] 


Appropriations—Obligation—Store Stocks, Building Serv- 
ices—Section 1311, Supplemental Appropriation Act, 1955 


Intragovernmental orders placed with General Services Administration for store 
stock items, which are to be delivered from existing stocks or which are tem- 
porarily out of stock but on order, or which have not been reordered but will be 
delivered to the customer agency within 30 days, may be recorded as obligations 
of the ordering agency at the time the order is made. 


Agencies with limited exemption from procurement under the Federal Property 
and Administrative Services Act of 1949 may record as obligations orders for 
store stock items placed with General Services Administration. 


Orders for other than store stock items which agencies customarily order from 
General Services Administration for procurement through the General Supply 
Fund may be recorded as obligations of the ordering agencies when the agency 


is required by law or statutory regulation to order through General Services 
Administration. 


Orders placed with General Services Administration for store stock items to 
be delivered direct to the ordering agency and for other than store stock items 
to be procured through the General Supply Fund by agencies not required by 
law or statutory regulation to submit orders through General Services Adminis- 
tration may not be recorded as obligations under section 1311 of the Supplemental 
Appropriation Act, 1955, until General Services Administration executes the 
contract. 

Job orders placed with the General Services Administration for specific building 
management operations or related service, building alterations, or special facili- 
ties, which are to be performed by General Services Administration labor in 
whole or in part or to be performed by contract, may be recorded as obligations 
of the ordering agency if the agency is required by law or statutory regulation 
to place the order with General Services Administration. 


Job orders voluntarily placed by agencies with General Services Administration 
for specific building management operations or related services, alterations or 
special facilities to be performed either by General Services Administration or 
by contract may not be recorded as obligations until the work is performed by 
General Services Administration or the contract is executed. 


Comptroller General Campbell to the Administrator, General Serv- 
ices Administration, June 28, 1955: 


In your letter of April 13, 1955, a decision is requested as to when 
funds may be considered to have been legally obligated by orders 
placed by customer agencies with the General Services Administration 
for services financed under the General Supply Fund and the Build- 
ings Management Fund. The situations involved are set forth in 
your letter as follows: 

1. Orders for stores stock (common-use standard stock) items for delivery 
from existing stocks. 

2. Orders for stores stock items which are temporarily out of stock and are 
on order. 

8. Orders for stores stock items temporarily out of stock, but which do not 
happen at the time to have been reordered. 
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4. Orders for stores stock items which GSA, for reasons of economy and efli- 
ciency (such as savings through minimizing transportation and handling costs), 
orders for direct delivery from contractor to customer agency, payment-to con- 
tractor to be made by General Supply Fund. 

5. Orders for other than stores stock items which customer agencies cus- 
tomarily order from GSA for procurement through General Supply Fund. 

6. Job orders for a specific buildings management operation or related service 
covered by section 210 of the Property Act for tenant changes, building altera- 
tions, or special facilities and equipment, as distinguished from recurring serv- 
ices, to be performed by GSA labor in whole or in part. 

7. Job orders on same conditions as in 6 except that for reasons of economy 
and efficiency GSA elects to have work performed wholly by contract. 

In view of the enactment of section 1311 of the Supplemental Appropriation 
Act, 1955, with particular reference to subsection (a) (3), the foregoing trans- 
actions should be considered, in each case, with respect to the following 
categories : 

(a) Customer agency is required by the law or regulation to place the order 
with the General Supply Fund or Buildings Management Fund. 

(b) Under GSA regulation the placing of the order with the General Supply 
Fund or Buildings Management Fund is optional although GSA could, under the 
law, make the submission of such order mandatory. 

(c) GSA regulation provides that placing of orders with GSA is mandatory, 
but agencies have limited exemptions by law such as section 602 (d) of the 
Property Act. The term “limited exemption” must be interpreted according to 
the legislative history of the exemption language of section 602 (d) (p. 28, H. 
Rept. 670, 8ist Cong.) : 

“* * * it is expected that * * * [the agencies or programs listed] will as 
far as practicable procure, utilize, and dispose of property in accordance with 
the provisions of the act and the regulations issued thereunder, particularly so 
far as common-use items and adminstrative supplies are concerned. * * * 

“In other words, to the extent that compliance with the act and submission 
to the jurisdiction of the Administrator will not so ‘impair or affect the authority’ 
of the several agencies to which the subsection applies as to interfere with 
the operation of their programs, the act will govern. * * *” 

(d) Agency submission of orders is purely optional, such as in the case of 
legislative and judicial agencies. 


You indicate that agencies are frequently uncertain as to whether 
obligations are incurred when orders are placed under the foregoing 
circumstances and whether GSA may undertake the completion of 
orders after the appropriations of the ordering agencies expire for 
obligation purposes. You state that the wide range of situations in- 
volved point up the desirability of having the maximum feasible 
uniformity in treating obligations for orders to be filled through these 
two funds. 

Section 1311 of the Supplemental Appropriation Act, 1955, Public 
Law 663, approved August 26, 1954, 68 Stat. 800, 830 (hereinafter 
referred to as section 1311) provides, in pertinent part, as follows: 

Sec. 1311. (a) After the date of enactment hereof no amount shall be recorded 


as an obligation of the Government of the United States unless is is supported 
by documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 
of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed; or 


> * ” * ~ ” 
(3) an order required by law to be placed with a Government agency; * * * 
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The language of subsection 1311 (a) (3) is clear and unambiguous 
and is applicable only to orders required by law to be placed with 
Government agencies. This is emphasized by the fact that during 
enactment of this subsection an amendment proposed by the Depart- 
ment of Defense to insert the words “or authorized” after the word 
“required” was not adopted by the Congress. The well-known maxim, 
expressio unius est exclusio alterius, is clearly for application and 
generally section 1311 would preclude the treating of other intra- 
governmental orders as obligations. 

Revolving funds are established primarily as an accounting con- 
venience and do not in themselves authorize all orders received to 
be considered as obligations under appropriations of the ordering 
agencies in the absence of specific provisions therefor. No such 
specific statutory authority is contained in the provisions of law estab- 
lishing the General Supply Fund or the Buildings Management Fund. 

We are sympathetic with the administrative problems here involved 
and feel that it would be desirable and more economical to the Govern- 
ment if all orders placed with the General Supply Fund and the 
Buildings Management Fund were treated as obligations. However, 
in view of the specific language of section 1311, we have no alternative 
but to conclude that orders placed with the General Supply Fund and 
the Buildings Management Fund may not be treated as obligations 
unless required by law to be placed with GSA. 

The word “law” as used in subsection 1311 (a) (3) undoubtedly 
includes statutory regulations—category (a)—as distinguished from 
administrative regulations. Also, orders placed by agencies covered 
by category (c) may be presumed to be not within the limited exemp- 
tions such as are contained in section 602 (d) of the Federal Property 
and Administrative Services Act of 1949, as amended, 40 U. S. C. 
474, but may be regarded as being required by law. Neither do we 
have any objection to the treating of orders for stores stock items as 
obligations when they meet the criteria set out in our decision of 
April 7, 1953, B-114578, 32 Comp. Gen. 436. See B-121982, March 4, 
1955, 34 Comp. Gen. 418. Those criteria contemplate that the orders 
for stores stock items which may be treated as obligations will be filled 
promptly so that the time elapsing between the placing of the order 
and the filling of the order will be relatively short. 

Your questions will be considered specifically in the light of the 
foregoing. 

Items 1 and 2 covering store stock items may be treated as obligations 
under categories (a), (b), (c), or (d). 

Your regulations (GSA Reg. 1-II-302.08) provide that where the 
ordered stock items are out-of-stock and are not expected to be deliv- 
ered to the customer agency within 30 days, the order will be cancelled 
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and the customer agency notified. If this regulation is complied with, 
we would have no objection to treating orders under item 3 as obli- 
gations under categories (a), (b), (c), or (d). 

Items 4 and 5 may be treated as obligations only under categories 
(a) and (c). Under categories (b) and (d), GSA is acting merely 
as an agent for the ordering agency and no legal obligation is incurred 
until GSA executes the contract with the private contractor which 
meets the requirements of section 1311 (a) (1). 23 Comp. Gen. 88. 

Items 6 and 7 may be treated as obligations under categories (a) and 
(c). Under categories (b) and (d) the job order in and of itself 
does not constitute a legal obligation. A legal obligation is incurred 
as and when the operation is performed by GSA labor or when a 
contract is entered into for performance of the work. 


[B-124070] 


Compensation—Saving Provision in Act of September 1, 
1954—Conversion of Position 


Incumbents of positions which are converted from classification act schedules 
to prevailing rate schedules, or vice versa, under present Civil Service Commis- 
sion standards rather than under section 202 (7) of the Classification Act of 
1949 as it existed prior to the amendatory act of September 1, 1954, are entitled 
to the compensation saving benefits of section 114 of the 1954 act. 


Although the compensation saving provision in section 114 of the act of Sep- 
tember 1, 1954, is applicable only to basic compensation and does not include 
foreign post differential or territorial cost-of-living allowances, there is nothing 
in the act which would preclude a determination by the Civil Service Commis- 
sion, or in absence thereof, by an administrative agency, that it is in the public 
interest to save foreign and territorial differentials for employees outside the 
United States whose positions are converted from classified to prevailing rate 
schedules. 


Where a prevailing rate position is converted to a classified position and the 
compensation of the converted (prevailing rate) position exceeds the basic com- 
pensation of the new (classified) position, plus the post differential or cost-of- 
living allowance, section 114 of the act of September 1, 1954, saves the basic 
compensation of the converted (prevailing rate) position in its entirety; how- 
ever, since the compensation of a prevailing rate position which is saved to an 
overseas employee after the conversion of his position to a classified position is 
not a rate fixed by statute, no foreign or territorial differential is payable. 


Where the compensation of an overseas position which is converted from a pre- 
vailing rate system to a classified schedule is less than the basic compensation 
of the new position, plus foreign or territorial differential, the saving provision 
of section 114 of the act of September 1, 1954, is inapplicable and the employees 
should be paid at the classified rate plus the differential. 


Although the night differential payable to employees holding classified positions 
is not a part of the basic compensation which, upon conversion of the positions 
to the prevailing rate system, may be saved under section 114 of the act of 
September 1, 1954, there is nothing in the act which would preclude the Civil 
Service Commission or an administrative agency from making a determination 
that the public interest requires the saving of night differential in conversion 
cases. 
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The saving provision of section 114 of the act of September 1, 1954, is com- 
plied with if upon conversion of a classified position to a prevailing rate schedule 
the employee is compensated at a night rate equal to his previous basic com- 
pensation exclusive of night differential; however, if the night rate in the classi- 
fied position is not saved by special regulation upon conversion to a prevailing 
rate schedule, the employee would be entitled to night differential at the rate 
prescribed generally for employees under the prevailing rate system. 


Where at the time of conversion from a prevailing rate to a classified position 
the compensation of the converted (prevailing rate) position exceeds the basic 
compensation of the new classified position, plus 10% night differential, the 
entire night rate may be saved under section 114 of the act of September 1, 1954; 
however, night differential may not be paid in the new position if it has been 
included in the saved compensation. 


Although the saving provision of Section 114 of the act of September 1, 1954, 
is not applicable to transfers between different positions after the conversion 
action under Title I has been effected if transfers are between classified positions 
after conversion, the Civil Service Commission may prescribe the basic rate of 
compensation under authority of section 802 (a) of the Classification Act of 
1949; but if the transfers are between prevailing rate positions, the compensa- 
tion may be saved only upon administrative determination that the action is 
in the public interest. 


Comptroller General Campbell to the Chairman, United States Civil 
Service Commission, June 28, 1955: 


Reference is made to your letter of May 24, 1955, presenting a num- 
ber of questions concerning saved compensation of certain employees 
whose positions will be converted from Classification Act schedules to 
prevailing rate schedules, or vice versa, in accordance with section 
202 (7) of the Classification Act of 1949, as amended by section 105 (a) 


of the act of September 1, 1954, 68 Stat. 1106, Public Law 763. The 
applicable savings provision is that contained in section 114 of Public 
Law 763, 68 Stat. 1108, reading as follows: 


Nothing contained in this title shall be construed to decrease the existing rate 
of basic compensation of any present employee, but when his position becomes 
vacant any subsequent appointee to such position shall be compensated in accord- 
ance with the scale of pay applicable to such position. 


The various questions submitted will be answered in the order 
presented. 


la. When an employee together with his position is changed from the Classi- 
fication Act category to the prevailing rate category, or vice versa, as a result 
of the application of guidelines issued by the Civil Service Commission to assist 
in the administration of title I, Public Law 763, is his existing rate of pay saved 
by section 114 even though the position could have been changed under section 
202 (7) of the Classification Act of 1949 prior to its amendment by Public 
Law 763? 

b. If not, can the Civil Service Commission issue regulations which require it 
to be saved? 


It is understood that all of the position changes indicated in the 
guidelines promulgated by your Commission in connection with the 
conversion of positions from Classification Act schedules to prevailing 















710 DECISIONS OF THE COMPTROLLER GENERAL [34 





rate schedules, or vice versa, are required by Public Law 763. How- 
ever, certain of the changes or conversions also could have been effected 
under the law (section 202 (7) of the Classification Act of 1949), 63 
Stat. 954, as it existed prior to enactment of Public Law 763. 
Under section 110 of Public Law 763, 68 Stat. 1108, the positions, 
which could have been converted under section 202 (7) prior to the 
amendment thereof by section 105 of Public Law 763, are required— 
along with the other positions covered by the amendment—to be con- 
verted by a specified date. Therefore, it may be said that all such 
conversions are in fact being made under Public Law 763. For that 
reason we concur in your view that the incumbents of the positions, 
which could have been converted under the law as it previously existed, 
but which will now be converted pursuant to the guidelines mentioned 


above, are entitled to the benefits of the savings provision of section 
114 of Public Law 763. 


2a. When an employee outside continental United States together with his 
position is changed from the Classification Act category to a prevailing-rate pay 
system under title I of Public Law 763, is compensation received in the form 


of a foreign or territorial post differential or territorial cost-of-living allowance 
saved by section 114? 


b. If not, can the Civil Service Commission issue regulations which require 
or permit it to be saved? 


ce. Can it be saved by administrative action of a department in the absence of 
Civil Service Commission regulations? 

The statutory basis for payment of the foreign and territorial post 
differential, as well as the territorial cost-of-living allowance, is that 
contained in section 207 of the Independent Offices Appropriation 
Act of 1949, as amended by section 104 of the Supplemental Inde- 
pendent Offices Appropriation Act of 1949, 62 Stat. 1205. The mone- 
tary benefits payable under section 207 are expressly classified as “addi- 
tional compensation”—not basic compensation. 28 Comp. Gen. 266. 
Since only “basic compensation” is saved by section 114 of Public 
Law 763, 68 Stat. 1108, the provision of that section does not operate 
to save the post differentials or territorial cost-of-living allowance 
upon the conversion of an employee and his position from a classified 
schedule to a prevailing rate schedule. 

However, under section 113 of Public Law 763, 68 Stat. 1110, the 
Commission is authorized to issue such regulations as may be neces- 
sary for the administration of Title I of the act. It is noted, however, 
that the savings provision contained in section 114 merely prescribes 
a minimum that must be saved and does not expressly place a ceiling 
on the amount that may be saved by regulation of the Commission 
or by administrative action. There is no language in section 114 
precluding the saving of post differentials and territorial cost-of- 
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living allowances where consistent with the public interest. Hence, 
a determination by the Commission that it is in the public interest 
to save such additional pay upon the conversion of employees and 
their positions from Classification Act schedules to prevailing rate 
schedules would not be deemed to contravene section 114 of Public 
Law 763. Similarly, in the absence of a regulation of your Commis- 
sion, a determination by the department or agency concerned to the 
effect that a failure to save such additional compensation upon con- 
version from a classified schedule to a prevailing rate schedule would 
be contrary to the public interest would not be questioned by our 
Office as contravening section 114. However, the post differentials 
and territorial cost-of-living allowances that may be saved by regula- 
tion of your Commission or by administrative action must continue 
to be regarded as “additional” rather than “basic” compensation for 
pay and retirement purposes. 

3. When an employee outside continental United States together with his 
position is changed from a prevailing-rate system to the General Schedule of the 
Classification Act, will the requirements of section 114 be satisfied if the em- 
ployee is paid a rate of basic compensation which with the addition of the appli- 
cable foreign or territorial post differential or territorial cost-of-living allowance 


is not less than his existing wage rate under the prevailing-rate system, even 


tee his new rate of basic compensation alone is less than his existing wage 
rate? 


It is understood that an employee whose scheduled rate of com- 
pensation is based solely upon a locality wage survey is paid a rate 
of compensation which takes into consideration living costs and other 
environmental conditions in the area. Likewise, prevailing rate em- 
ployees whose wage schedules are established on the basis of average 
rates paid for similar positions in the United States, plus a recruit- 
ment or retention differential, receive a rate of compensation which 
takes into consideration living costs and other conditions of environ- 
ment. However, once the rate of compensation for a prevailing rate 
position outside the United States is fixed, it is understood that such 
rate constitutes basic compensation which is not divisible as basic 
and additional compensation of the position. Hence, we are of the 
opinion that where there is a conversion from a prevailing rate posi- 
tion to a classified position and the compensation of the converted 
(prevailing rate) position exceeds the basic compensation of the new 
(classified) position, plus the applicable post differential or terri- 
torial cost-of-living allowance, section 114 of Public Law 763 operates 
to save the basic compensation of the converted (prevailing rate) 
position in its entirety. On the other hand, an employee who after 
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such conversion continues to receive, as saved compensation, the com- 
pensation of his former prevailing rate position is not eligible for a 
post differential or a territorial cost-of-living allowance. The addi- 
tional compensation (post differentials and territorial cost-of-living 
allowances) authorized under section 207 of the Independent Offices 
Appropriation Act of 1949, as amended, is payable only to “persons 
* * * whose rates of basic compensation are fixed by statute.” The 
compensation of a prevailing rate position which is saved to an em- 
ployee after his conversion to a classified position is not a rate of 
basic compensation “fixed by statute” but rather is one fixed by ad- 
ministrative action and, therefore, no post differential or territorial 
cost-of-living allowance is payable under section 207. 

Concerning those cases where the compensation of the converted 
(prevailing rate) position is less than the basic compensation of the 
new (classified) position, plus the applicable post differential or ter- 
ritorial cost-of-living allowance, it is our view that the savings provi- 
sion of the statute is inapplicable and that the employees involved 
should be paid at the classified rate plus the differential or allowance. 


4a. When an employee on a night shift together with his position is changed 
from the Classification Act category to a prevailing-rate pay system, is night pay 
differential being received in a Classification Act position under the Federal 
Employees Pay Act of 1945, as amended, saved by section 114? 

b. If not, can the Civil Service Commission issue regulations which require 
or permit it to be saved? 

ec. Can it be saved by administrative action of a department in the absence of 
Civil Service Commission regulations? 

d. If night differential is not saved by section 114, will the requirements of 
section 114 be satisfied if the employee is paid a night rate under the prevail- 
ing-rate schedule which equals or exceeds his existing rate of basic compensa- 
tion under the Classification Act schedule ; or must he be paid a night rate which 
is not less than the sum of his existing rate of basic compensation under the 
Classification Act schedule plus the differential for night work applicable under 
the prevailing-rate schedule? 


Section 301 of the Federal Employees Pay Act of 1945, as amended 
by section 206 of Public Law 763, 68 Stat. 1110, relating to night dif- 
ferential for employees occupying positions under the Classification 
Act, is, in part, as follows: 

* * * and any officer or employee performing such work to whom this title 
applies shall be compensated for such work at his rate of basic compensation 


plus premium compensation amounting to 10 per centum of such rate, unless 
otherwise provided in title IV of this Act. * * * 


Since the night differential payable to employees holding classified 
positions does not constitute a part of their basic compensation, the 
savings provision contained in section 114 of the act is not construed 
as applying to it. Compare the answer to your second question re- 
lating to the additional compensation payable under section 207 of 
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the Independent Offices Appropriation Act of 1949, as amended, to 
employees stationed outside the United States. 

For the same reasons stated in answer to parts (b) and (c) of ques- 
tion 2, we are of the view that upon conversion the night differential 
may be saved by regulations of the Commission or by administrative 
action if it be determined that such action is necessary in the public 
interest. However, the saving of such differential by regulation of 
your Commission or by administrative action does not convert it from 
“additional” to “basic” compensation. 

In reply to question 4d, the provisions of section 114 are regarded 
as satisfied if, upon conversion from a position under a classified 
schedule to a position under a prevailing rate schedule, the employee 
is compensated at a night rate equal to his previous basic compensa- 
tion rate exclusive of night differential. This conclusion is required 
inasmuch as section 114 saves basic compensation only. However, in 
the event the night differential in the classified position is not by 
special regulation saved to an employee upon his conversion to a pre- 
vailing rate schedule, it would seem that he would be entitled to night 
differential at the rate prescribed generally for employees under the 
prevailing rate schedule. 

5. When an employee on a night shift together with his position is changed 
from a prevailing-rate system to the General Schedule of the Classification Act, 
will the requirements of section 114 be satisfied if the employee is paid a rate 
of basic compensation which with the addition of the applicable night differen- 
tial is not less than his existing night rate under the prevailing-rate system, 
even though his new rate of basic compensation alone is less than his existing 
night rate? 

The night rate of compensation of an employee occupying a pre- 
vailing rate position constitutes his basic compensation. See 31 Comp. 
Gen. 48; id. 391; and unpublished decision of November 10, 1950, 
B-97721. Hence, if at the time of conversion from a prevailing rate 
to a classified position the night rate of compensation of the converted 
(prevailing rate) position exceeds the basic compensation of the new 
(classified) position plus the 10 percent night differential applicable 
thereto, section 114 of Public Law 763 operates to save the entire night 
rate of compensation of the converted (prevailing rate) position. 
However, we are of the view that section 301 of the Federal Employees 
Pay Act of 1945, as amended by Public Law 763, providing for the 
payment of premium compensation for night work at the basic rate 
plus 10 percent does not contemplate the payment of the 10 percent 
differential in any case where the night rate received by an employee 
as saved compensation already includes a night-time differential. 
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Referring to those cases where the compensation of the converted 
(prevailing rate) position is less than the basic compensation of the 
new (classified) position plus the 10 percent night differential, the 
savings provision of section 114 is not regarded as being applicable 
and the employee should be paid at the classified rate plus the 10 per- 
cent night differential. See the answer to question 3. 


6a. Does an employee’s rate of pay continue to be saved by the statute if, 
while he is receiving a saved rate under section 114, he is changed to another 
position which, had he occupied it at the time of the conversion, would have 
entitled him to the same or a higher saved rate? 

b. If not, ean the Civil Service Commission issue regulations which require 
or permit it to be saved? 

ec. Can it be saved by administrative action of a department in the absence 
of Civil Service Commission regulations? 


The savings provision of section 114 of Public Law 763 merely pre- 
cludes any construction of Title I that would operate to reduce the 
existing rate of basic compensation of any employee to whom Title I 
applies. However, section 114 is not construed as precluding reduc- 
tions in basic compensation other than as a result of the application 
of Title I. Hence, any reduction in an employee’s basic compensation 
resulting from his transfer between different positions after conversion 
of his position would not appear to be a reduction in compensation 
due to the operation of the provisions of Title I. Therefore, section 
114 of that title affords no protection to the employee in such a case. 

However, under section 802 (a) of the Classification Act of 1949, 
63 Stat. 969, your Commission is vested with ample authority to pre- 
scribe by regulation the rate of basic compensation to be received by 
an employee who, after conversion from a prevailing rate position to a 
position under a classified schedule, is transferred to another position 
under the Classification Act. On the other hand, after the conversion 
of an employee from a classified to a prevailing rate position has been 
completed, the Commission no longer may regulate to save the em- 
ployee’s compensation, and upon subsequent transfer to another pre- 
vailing rate position the employee’s rate of compensation may be 
saved only when it be administratively determined to be necessary in 
the public interest. 

It should be understood that the conclusions herein concerning 
the savings provision contained in section 114 of Public Law 763 do 
not purport to cover all contingencies and unusual cases that may 
arise from the conversions of the positions involved. Hence, any 
case the proper disposition of which is doubtful may be submitted 
here for individual consideration and decision. 
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[B-121690] 


Gratuities—Reenlistment Bonus—Computation 


Reenlistments in the uniformed services on or after October 1, 1949, for which 
members received enlistment allowances in lieu of reenlistment bonuses must 
be included in determining the number of enlistments for bonus computation 
purposes under section 208 of the Career Compensation Act of 1949. 


Reenlistments in the uniformed services entered into on or after October 1, 
1949, for which the member did not receive either a reenlistment bonus or an 
enlistment allowance because he was out of the service for more than three 
months may be excluded in determining the number of enlistments for bonus 
computation purposes under section 208 of the Career Compensation Act of 1949. 


A member of the uniformed services who reenlists immediately after officer 
service which followed earlier enlisted service may be considered for bonus 
computation purposes under section 208 (d) of the Career Compensation Act of 
1949 as having “received a bonus” for his earlier reenlistment if such reenlist- 
ment was entered into after October 1, 1949, and was rewarded by an enlistment 
allowance. 


Assistant Comptroller General Weitzel to the Secretary of Defense, 
June 29, 1955: 


Reference is made to letter of May 17, 1955, from the Assistant 
Secretary of Defense (Comptroller) , requesting reconsideration of our 
decision of March 30, 1955, B-121690, 34 Comp. Gen. 483, concerning 
the method of computing the amount of reenlistment bonus to which 
certain members of the uniformed services are entitled under the pro- 
visions of section 208 of the Career Compensation Act of 1949, as 
added by section 2 of the act of July 16, 1954, 68 Stat. 488. 

Section 208 contains a table authorizing a relatively large reenlist- 
ment bonus for a member’s first reenlistment with a sharply decreasing 
scale of payments for subsequent reenlistments. Footnote No. 1 to 
the table provides that in determining the number of a reenlistment 
“Any reenlistment when a bonus was not authorized is not counted.” 
We held that the only reenlistments excluded by the footnote are those 
entered into prior to October 1, 1949, when there was no statutory 
provision for payment of any “reenlistment bonus,” as such, in any 
case, the payments previously authorized to stimulate reenlistments 
being termed “enlistment allowances.” 

Upon further consideration, we have concluded that our statement 
that “the only reenlistments excluded by the footnote are those entered 
into prior to October 1, 1949,” may have been too broad. We adhere, 
however, to our proposition of counting, as a reenlistment for the pur- 
poses of the table in section 208, any reenlistment entered into after 
October 1, 1949, which was rewarded by an “enlistment allowance” in 
lieu of a “reenlistment bonus.” Since it is apparent that a member 
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who received an enlistment allowance for a reenlistment after October 
1, 1949, in effect received the bonus plus something else, that is, the 
amount by which the allowance exceeded the amount which would have 
been payable as bonus except for a saving provision, it would be highly 
illogical to exclude such a reenlistment in the computation of a reen- 
listment bonus currently payable under section 208. If Congress had 
intended that such a reenlistment should not be counted as a reenlist- 
ment in computing a payment under section 208, it seems most prob- 
able that such intent would have been reflected in the legislative 
history of the act of July 16, 1954. A careful examination of that 
history, however, discloses nothing to indicate such an intent and dis- 
closes numerous statements indicating that the primary purpose of the 
legislation was to give the largest reenlistment bonus payments to 
members who have completed relatively short periods of service and 
who, therefore, would not have other strong material incentives to 
reenlist, such as the prospect of early retirement with pay. 

In his letter of May 17, 1955, the Assistant Secretary of Defense 
states that the individuals who reenlisted after the enactment of the 
act of July 16, 1954, and prior to our decision, did so in good faith 
and received a reenlistment bonus based on uniform regulations of the 
Department of Defense and that it would be a serious morale factor 
to these individuals and their families to require them now to repay 
part of the bonus paid them at the time of their reenlistment. He 
requests that, in the event the decision is adhered to, no collection 
action be taken against the members involved until such time as the 
matter may be presented to the Congress for possible enactment of 
validating legislation. 

The Assistant Secretary’s letter was accompanied by a copy of 
Committee Action No. 116 of the Military Pay and Allowance Com- 
mittee, Department of Defense, setting forth a discussion of the 
matter. In the discussion it is stated that a literal reading of our 
decision would seem to require that reenlistments entered into on and 
after October 1, 1949, be included in determining the number of a 
reenlistment even though the member may have received neither a 
bonus nor an allowance because his previous enlistment occurred more 
than three months or 90 days after discharge or separation. It is 
argued that such a result was not intended by the Congress and is not 
required by the language of the act, particularly since payments to 
members who reenlist under such conditions are already restricted by 
those provisions of section 208 (b) which require that any service in 


excess of 20 years be excluded in the computation of a reenlistment 
bonus. 
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In the light of the views stated above, we will not object in the 
computation of a reenlistment bonus under section 208 to the exclusion 
of a reenlistment entered into on or after October 1, 1949, for which 
the member received neither a reenlistment bonus nor an enlistment 
allowance because he was out of the service for more than three 
months. 

It is further argued that the language of section 208 (c) requires 
that “enlistment allowances” be excluded in computing the cumulative 
amount of reenlistment bonuses payable and, therefore, our decision 
has the effect of requiring the use of one rule for determining the 
amounts of individual payments and another for determining the 
total of all payments. 

The intent of the language of section 208 (c) of the act of July 16, 
1954, 68 Stat. 489, is not entirely clear insofar as such section is to be 
applied in a case involving payment of an enlistment allowance under 
the saving provision in section 207 (d) of the Career Compensation 
Act, 63 Stat. 812. Accordingly, we will not require that an enlistment 
allowance paid after October 1, 1949, under such saving provision, be 
included in computing the cumulative amount referred to in section 
208 (c) even though it would not be unreasonable to hold that an 
“enlistment allowance” paid under a saving clause in a law authorizing 
reenlistment bonuses is paid under a provision of law authorizing 
reenlistment bonuses. 

Another point which has been presented is that certain language 
in section 208 (d), 68 Stat. 489, respecting the computation of the 
reenlistment bonus in the case of a member who previously had been 
enlisted and who served as an officer immediately before the current 
reenlistment, is a clear expression of the intent of the Congress that 
the amount of bonus payable to an officer who reenlists is governed 
by the number of bonuses previously paid to him as an individual 
rather than by the date on which he previously reenlisted. It is ar- 
gued that inasmuch as such language must be read together with the 
language of Footnote No. 1 in subsection (a), it is believed that the 
same result was intended for both officers and enlisted men, and that 
to hold otherwise would result in larger payments to officers who now 
reenlist than to enlisted men in the same circumstances. 

The member who reenlists immediately after officer service which 
followed earlier enlisted service should be considered as having “re- 
ceived a bonus” for his earlier reenlistment if such reenlistment was 
entered into after October 1, 1949, and was rewarded by an enlistment 
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allowance, that is, by a bonus plus an additional amount. This is a 
reasonable view of the language and intent of the law and will avoid 
the discrimination suggested by the Pay Committee. 

It is further stated that the effect of our decision of March 30, 1955, 
will be particularly severe in those cases involving servicemen with 
substantial prior service who elected in good faith to receive a bonus 
under section 208, rather than under section 207 of the act, prior to 
the date of the decision. An example is given of an enlisted man 
who reenlisted in October 1949 for three years and received an allow- 
ance of $150. He subsequently reenlisted in October 1952 for another 
three years and was paid a bonus of $90. In March 1955 he was dis- 
charged for the purpose of reenlisting for a period of six years, 
refunded $17.50 of his previous bonus, and, as he was in pay grade 
E-7 with nearly 14 years’ service, received a bonus under section 208 
of $978.44. As a result of the decision, he will now be called on to 
refund $489.22 of the amount paid, and because he elected to be paid 
under section 208 he will receive little or nothing when he again reen- 
lists, since he will then have nearly 20 years’ service. If he had been 
paid under section 207, he would have received $360 in March (as 
opposed to $489.22 under section 208) and could have continued to 
receive bonuses until he had 30 years’ service or received a total of 
$1,440, which would have been greatly to his advantage during the 
next 10 years. 

We will not insist on holding members to elections so made prior 
to the date of our decision of March 30, 1955, and will give them a 
reasonable time after the present date to make new elections in order 
that appropriate adjustments may be made. 

Respecting the Assistant Secretary’s statement that it would be “a 
serious morale factor to these individuals and their families to require 
them now to repay part of the bonus paid them at the time of their 
reenlistment,” you probably are aware that by letter of May 27, 1955, 
we advised the Director, Bureau of the Budget, that we would not 
object to enactment of a proposed bill submitted by the Defense De- 
partment as a 1955 legislative program item. The proposed bill would 
validate all payments of reenlistment bonuses which have been made 
under the provisions of section 208 of the Career Compensation Act of 
1949, as added by section 2 of the act of July 16, 1954, 68 Stat. 488, 
to the extent that such bonuses were computed on the basis that reen- 
listments entered into by the member concerned subsequent to Sep- 
tember 30, 1949, for which he did not receive a reenlistment bonus, as 
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such, under section 207 of the Career Compensation Act of 1949, were 
not counted in determining the reenlistment involved. 

We will not press collection action in such cases against the dis- 
bursing officers involved, prior to the end of the present session of 
Congress, except to the extent necessary to avoid substantial prejudice 
to the rights and interests of the Government under the law. See the 
act of May 19, 1947, 61 Stat. 101, 31 U. S. C. 82i, which provides that 
the accounts of disbursing officers shall be settled within three years 
after the date of their receipt by the General Accounting Office. As 
you know, the matter of recovering amounts of overpayments by col- 
lecting from the payees is largely a matter for the disbursing officers 
to decide, since they are the ones primarily liable for the overpayments. 
See 19 Comp. Gen. 306 and 28 Comp. Gen. 17. 


[B-124277] 


Officers and Employees—Training—Appropriations Avail- 
ability—Salary and Expenses 


In the absence of specific statutory authority, appropriations for the Civil 
Service Commission are not available for paying the salary, travel expenses 
und subsistence of an employee selected to attend a management course which 
is not essential to the functions vested by law in the Commission, even though 
such attendance might ultimately result in internal management improvement. 
Comptroller General Campbell to the Chairman, United States Civil 
Service Commission, June 30, 1955: 


Your letter of June 10, 1955, requests a decision as to whether 
the Civil Service Commission may pay the salary, travel and sub- 
sistence of an employee of the Commission who may be accepted upon 
the Commission’s recommendation for attendance at the management 
course of the American Management Association. 

The management course is stated to consist of intensive instruc- 
tion and practice in the principles, skills and tools of management, 
and is conducted by experienced operating executives. The course 
is designed especially for seasoned executives who wish to strengthen 
their performance in present responsibilities and to prepare them- 
selves for broader authority. It is presented in four units of one 
week (five days) each and may be taken in consecutive weeks or inter- 
mittently over a period of 18 months. Alumni of the American 
Management Association’s management course are offering approxi- 
mately eight scholarships (covering the tuition of $750) to top-level 
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Federal employees. The literature entitled “Announcement of 
Scholarships” transmitted with your letter advises that in unusual 
circumstances the scholarships also may be used to defray per diem 
and travel expenses (at standard rates) for those employees selected 
from agencies which do not have authority to pay travel and per diem 
in connection with such training. 

You refer to Executive Order No. 10452 of May 1, 1953, which 
vests in the Commission responsibility for a program designed to 
raise the level of effectiveness of personnel management in the execu- 
tive departments and agencies, improve civilian personnel-manage- 
ment systems, and bring about proper coordination in personnel 
management among the executive departments and agencies. We 
have been advised informally by representatives of the Commission, 
however, that the primary objective hoped to be achieved from the 
designation of a Commission employee to attend the management 
course is the ultimate improvement of the internal management or- 
ganization of the Commission. We understand that the attendance 
at such course is not deemed necessary to, and only remotely concerns, 
the performance of the functions vested in your Commission under 
Executive Order No. 10452. 

In the absence of specific statutory authority, the various depart- 
ments and agencies of the Government may authorize or assign em- 
ployees to attend courses of instruction or training by non-Federal 
organizations and pay their salaries and expenses incident to such 
attendance only when it can be shown that the particular training 
involved (1) is special in nature and is for a period of limited duration, 
(2) is essential to carry out the purposes for which the appropriation 
was made, and (3) is not of a type which the employee normally would 
be expected to attend at his own expense. See decision of May 25, 
1955, B-122713, 34 Comp. Gen. 631. While you do not cite the appro- 
priation proposed to be charged with the enumerated items, we assume 
that they will be charged to your general appropriation for salaries 
and expenses. That appropriation contains no language suggesting 
that it is available for expenses (including salaries) of employees 
designated to attend courses of instruction or training conducted by 
nongovernmental institutions. While attendance at the management 
course might ultimately result in the improvement of your internal 
management organization, such fact does not render attendance at 
the course essential to the proper performance of the duties and func- 
tions vested in your Commission by law. 

Accordingly, the question presented is answered in the negative. 
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[B-124431] 


Bids—Prompt Payment Discount Provisions 


The omission in a bid of a specified period within which a cash discount for 
prompt payment may be taken does not invalidate the offer and by acceptance 
the Government acquires a right to deduct the discount from any payments 
made within a reasonable time. 


Comptroller General Campbell to Marvin P. Sadur, June 30, 1955: 


Further reference is made to your letter of June 23, 1955, on behalf 
of Samuel N. Zarpas, Inc., protesting award of a contract for repairs 
to the Officer’s Club at Andrews Air Force Base, Washington, D. C., 
under Invitation for Bids No. 49-608-55-102, dated June 1, 1955, to 
any other bidder. 

It appears, and you concede, that the bid submitted by the Zarpas 
firm was the lowest received only if cash discount attempted to be 
offered by the Eisen-Magers Construction Company, Inc., another 
bidder, may not properly be taken into consideration in the evalua- 
tion of bids. Consequently, both bidders being qualified otherwise, 
determination of the acceptable low bid and entitlement to the award 
is dependent solely upon determination of the legal validity of the 
discount offer made in the Eisen-Magers bid. 

The official record shows that the invitation contained a clause with 
two blank spaces, as follows: 

DISCOUNT: A cash discount of ~... percent will be allowed for payment 
within ___. calendar days after receipt by the Government of properly certified 
invoices, or acceptance of the work performed, whichever is later. 

The Eisen-Magers bid was opened before the Zarpas bid, and the 
contracting officer reports, in part, that— 


* * * when opening the Bisen-Magers bid I had found that a discount of 
Yo of 1% had been offered but the number of days to take the discount had been 
left blank and I * * * asked if they would care to state the number of days 
the discount was good for. Mr. Eisen said that about 10 days and I remarked 
about 20 days would be a more realistic figure and handed the bid to Mr. Eisen 
and he put in 20 days. 


Your position in the matter seems to be that failure to specify a 
number of days in the second blank space resulted in the omission of 
a material term, making the offer of discount incomplete and invalid; 
that such term was supplied only by a modification of the bid after 
opening ; and that, consequently, fair and orderly competitive bidding 
procedures would be disregarded if the discount offer as changed 
during the opening of bids were to be accepted. 
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In considering whether the omission of a specific period was an 
informality within the meaning of section 11 (b) of Instructions to 
Bidders, which accompanied the invitation and which provided that 
“The Government reserves the right to waive any informality in bids 
received when such waiver is in the interest of the Government,” it 
should be noted that no question concerning the details of work to 
be performed or the prices quoted for such work is involved. 

The cash discount clause covers only an allowance for prompt pay- 
ment of such prices. The stipulation of a specific percentage made it 
clear that such an allowance was intended, and the incompleteness 
caused by the omission of a specific period within which payment must 
be made is subject to cure by application of the standards ordinarly 
applied to supply deficiencies in agreements when this can be done 
without changing basic intent or material terms. Where time for 
performance is stated only in general and indefinite terms, as in the 
case of “prompt” payment to obtain a cash discount, the courts 
hold that a reasonable time is necessarily implied. 17 C. J. S. 503, and 
cases cited. Moreover, the interests of the Government as well as 
the interests of bidders require evaluation of bids on the basis of 
the best offer which there is a sound reason to believe will be obtain- 
able. See 19 Comp. Gen. 233. Hence, it is concluded that the omission, 
whether inadvertent or otherwise, did not invalidate the offer of a 
definite cash discount for prompt payment and that the Government 
by acceptance of such offer would acquire an enforceable right to 
deduct the same from any payments otherwise due when made within 
areasonabletime. Our conclusion would be the same if the bidder had 
asserted that no discount was intended to be offered. 

This view is not affected by the discussion or negotiations between 
the bidder and the contracting officer during the opening of bids, 
which may be viewed merely as resulting in agreement of the indi- 
viduals concerned as to what constitutes a reasonable time for earning 
the discount provided. 

There is perceived no way in which the omission, so long as it did 
not result in invalidating the discount offer, could have prejudiced 
in any way the Zarpas bid under fair competitive bidding procedures. 
For the purposes of this discussion, the Eisen-Magers bid has been 
considered in the form received without modification. 

After careful study of your protest, therefore, we find no proper 
basis for rejecting the discount offer of the Eisen-Magers Construc- 
tion Company, Inc., or for a position that such firm was not the lowest 
bidder and, as such, entitled to receive the award. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS 


Title Published 


May 6,1922 | Procedure for Promulgation of Information | 2 Comp. Gen. 830. 
and Instructions to Officers and Employees 
of the General Accounting Office. 

—- to office procedure and not of 
information.) 
(Hlescinded os Reg. No. 95, 21 Comp. 
en 
All Forms of Gamb) Forbidden 
(Relating to employees of the General 
Accounting Office and not of general in- 
formation. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Loan of Papers Between Divisions of the Gen- 
eral Accounting Office. 
a to office procedure and not of 
information.) 
(Rescinded by Gen. Reg. No. 95 Supp. 
No. 1, 30 Comp. Gen. 555.) 
Incurring Obligations Against Appropriations. 
(Relating to employees of the General 
Accounting O and not of general 
information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Transfer of Accounts and Claims—War Risk 
Veterans’ Bureau. 
(Relating to office procedure and not of 
(heninded by Gun Rég. No. 95, 8 
y Gen 0. upp. 
No. 1, 30 Comp. Gen. 555. 
Centralization of Time, Leave, and Payroll | 2 Comp. Gen. 831. 
Work of the General Accounting Office. 
at to office procedure and not of 
ee 


Travel Regulations of the General Accounting 
ce. 
(Relating to employees of the General 
Accounting O) and not of general 
information.) 
(Rescinded by Gen. Reg. 95, Supp. 
No. 1, 30 Com ¢ Se. 555.) 
June 26, 1922 Establishment of Pransportation Division, 
General Accounting O: 
(Rela to office procedure and not of 
gene Lyne mg 
by om ~~. ™ 95, Supp. 
No. 1, 3) Come, 
8—Supp. No. 1..| Mar. 2,1925 | Establishment of nsportation Divisio ue, Not published. 
General Accounting O 
Section created.) 
oo office procedure and not of 


(Rescinded b: 7 Ge on No. 95, 8 
ni y Gen. 0. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) . 
July 12,1922 ee Regulations for Auditin: the Finan- | 2 Comp. Gen. 831. 
cial Transactions of the United States Ship- . 
(Rescind 5 . — ereeneen. 
y 9. upp. 
30 Comp. Gen. 555.) 
9—Supp. No. 1..| Sept. 4, 1928 | Rules ed Regulations for Auditin the Finan- | 8 Comp. Gen. 675. 
cial 5 of the eo 
pin oard t poration. 
(Rescinded by Gen Reg. No. 95, Supp. 
No, 1, 30 Comp. Gen. 555.) 
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REGULATIONS—Continued 


Title 


Transfer of Accounts of Bureau of Immigra- 
tion and Bureau of Navigation. 
(Relat to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Establishment of Savcstigntion Section Gen- 
eral Accounting Office. 
(Relating to office procedure and not of 
genera! information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp Gen. ae 
Standard System of Indexing Filing and Ab- 
stracting Contracts. 
— to office procedure and not of 
general information.) 
Cees by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) (See Gen. 
Reg. No. 51.) 
Payment for Transportation. -................. 
(Rescinded by Gen. Reg. ha 13, Supp. 
No. 1, 30 Comp. Gen. 535.) 
Settlement of T rtation Bills. ........... 
(Rescinded by Gen. Reg. No. 13, 2 Comp. 


Gen. 832.) 
Transportation Settlement Numbers... .......- 
(Relat to office procedure and not of 
general information.) 
(Rescinded by Gen. ane No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
IE. oakt-saletitbinuhmenotneremmennasatl 
(Relating to ore of the General! Ac- 
wat Office and not of general infor- 
matio 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Amendment to General Regulations No. 1_... 


oe to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, 21 Comp. 
Gen. 1158.) 
| i A 
(Relating to em ares of the General 
Accounting Office and not of general 
information.) 


(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Accounting for Funds Pertaining to the Dis- 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 
(Rescinded by Gen. Reg. No. 18, oars 
No. 1, July 28, 1954. 34 Comp. Gen. 747, 
Accounting for Funds Pertaining to the De 
trict of Columbia by Officers Not Under the 
Jurisdiction of the District Commissioners. 
Unexpendable Public Property—Annual In- 
ventory. 
(Relat to office procedure and not of 
general information.) 
(Rescinded by Gen. —_ No. 95, Supp. 
No. 1, 30 Comp. Gen. 555. 
Transportation Settlement Numbers—Dis- 
trict of Columbia. 
(Relat to office procedure and not of 
general information.) 
(Rescinded by Gen. | No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Payments Between epartments and Estab- 
lishments rs the United States. 
led by Gen. Reg. No. 78, 13 Comp. 
Gen. on) 
Payments Between Departments and Estab- 
lishments of the United States. 
(Rescinded by Gen. Reg. No. 78, 13 Comp. 
Gen. 498.) 
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Published 


2 Comp. Gen. 832. 


30 Comp. Gen. 535. 


2 Comp. Gen. 833. 


34 Comp. Gen. 747. 


2 Comp. Gen. 835. 


Do. 


7 Comp. Gen. 846. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE GENERAL 
REGULATIONS—Continued 


Title Published 


Mar. 28, 1923 | Consolidation of the Treasury Department | 2 Comp. Gen. 835. 
Division, Interior Department Division and 
the State and Other Departments Division 
Into the Civil Division of the General Ac- 
counting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 oe Gen. 555.) 
Establishing a Chee ie Division of | 2 Comp. Gen. 835. 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
—- by Gen. Reg. No. 95, Supp. 
0.1, sone. Gen. 555.) 
23—Supp. No.1.-.| June Establishing a Check Accounting Division of | Not published. 
the General Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
23—Supp. No. 2-- 6 Establishing a Check Section in the General | 8 Comp. Gen 676. 
Accounting Office. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
28—Supp. No. 3-. L Establishing a Ch Section in the General | 8 Comp. Gen. 677. 
Accounting Office. 
(Relating to office procedure and not of 
genera] information.) 
(Rescinded by Gen. Reg. No. 58, Supp. 
No. 1, 15 Comp. Gen. 1153.) 
Safeguarding Accounts, Records, Information, | 2 Comp. Gen. 836. 


“(Rescinded by Gen. Reg. No. 24, Supp. 
No. 1, not published.) 
Saferuarding Accounts, Records, Information, | Not published. 


"Gesinds ° Reg. No. 24, 2 Comp. 
Lost Check Settlements_........-- 2 Comp. Gen. 836. 
(Relating to office procedure and not of 
genera! information.) 
(Rescinded by Gen. Reg. No. 61, 6 Comp. 


Gen. 890.) 
12, 1923 Consolidation of the War Department Divi- 
sion and the Navy Department Division 
into the Military Division of the General 
Accounting Office. 
(Relating to office procedure and not of 
gen information.) 
Cees a Gen. Reg. No. 95, Supp. 
con 1, 30 Comp. Gen. 555.) 
ure for Administrative Examination of Do. 
ae Stamp Accounts. 
(Relat: to office procedure and not of 
en information.) 
Establishment of New Series Settlement | 2 Comp. Gen. 837. 
Numbers for Fiscal Officers’ Accounts and 
8 New List of Symbols Indicating the Divi- 
sions of this Office. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Routing Through Custom House of Govern- | 3 Comp. Gen. 1018. 
ment Importations. 
Administrative Examination of Disbursing | 3 Comp. Gen. 1019. 
Officers’ Accounts, Internal Revenue Bu- 


reau. 
(Rescinded by Gen. Reg. No. 30, Supp. 
No. 1, 28 Comp. Gen. 735.) 
30—Supp. No. 1.. ‘ Administrative Examination of Disbursing | 28 Comp. Gen. 735. 
Officers’ Accounts, Internal Revenue Bu- 


reau. 
(Rescinds Gen. . No. 30, 3 Comp. 
Gen. 1019.) = , 
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Gen. Reg. No. | Date Title Published 
















| 
sedan Sept. 1,1923 | Check List and Statements of Depositary 
Account to be Furnished by Disbursing 
Officers. 
(Rescinded by Gen. Reg. No. 91, 19 Comp. 
Gen. 1041, and Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939.) 


3 Comp. Gen. 1020. 






















31—Supp. No.1..| June 30, 1926 |..... i onic pibitanttneabinanison’ Not published. 

31—Supp. No. 2.-. Te Be nate eiiteetNctidedebennnehpccnneses 15 Comp. Gen. 1153. 

eR Nov. 8, 1923 Administrative Examination of District Post | 3 Comp. Gen. 1021. 
masters’ Accounts. 











Nov. 26, 1923 | Establishing the Claims Division of the Gen- 
eral Accounting Office. 
(Relating to office procedure and not of 
general information. — 
(Rescinded by Gen. No. 95, Supp. 
No. 1, 30 Com A, = — 
May 19, 1924 | Standard Annual Salary Payroll_....._..._._- 
(Par. 3 modified b ye a No. %, 
Supp. No. 5, 9 Comp. Gen. 533. See 
also Gen. Reg. No. #4, Supps. Nos. 7 


and 9.) 

Lili al a tieniretbaciinaletil (Revised by Gen. Reg. No. 34, Supp. 12, Nov. 
5, 1954, 34 Comp. Gen. 747.) 
-| June 23,1924 | Standard Annual Salary Payroll—Short Form. 

(See Gen. Reg. No. 34, Supp. No. 8.) 
Sept. 18, 1926 | Standard Annual Salary Payroll_............- 
(See Gen. Reg. No. 34, Supps. Nos. 3, 7, 
and 8; also Gen. Reg. No. 9 


and 10.) 

Standard Annual Salary ee —— 
(Pars. 3, 4, and 11 modified by Gen. Reg. 
No. 34 Supp. No. 5; also see Gen. Reg. 

No. 34 Supp. No. 8.) 
June 19,1928 | Standard Annual Salary Payroll (Increase of 
— Under Act of May 28, 1928, 45 Stat. 

). 

May 12,1930 | Annual Salary Payrolls....................-.- 
July 18,1930 | Standard Annual] Salary Payroll (Increase of 
Salaries Under Act of July 3, 1930, 46 Stat. 


1003). 
Standard Payrolls for Personal Services on Per 
Hour, Day, Week, Month, or Piece Work 
Basis—Loose Cash Receipt—Special Per 
Diem, +. Payment. 
(See oe he Supe. Nos. 2, 8, 
em 9; also 87.) 
May 19, 1937 | Revision of ‘Standard Paton Derm cteaaeibbed’ 
(See Gen. Reg. No. 34, Supp. No. 9.) 
Jan. 45,1943 | Revision of Standard Payroll orms to Pro- 
vide Columnar Spaces for Victory Tax and 
Bond Deductions. 
Aug. 31, 1943 | “‘ Automatic” and “‘ Meritorious”” Promotions 
Under the Act of Aug. 1, 1941, 55 Stat. 613, 
Amending the Classi cation Act, 1923. 
34—Supp. No. 11.] Sept. 21,1944 | Revision of Payroll Forms to Permit Use on 
Narrow Carr! Typewriters. 
34—Supp. No. 12.| Nov. 5,1954 | Revision of Standard Payroll Forms-.---..._- 
Piincicbiniacenweail June 18, 1924 ee for Cancellation of Warrants and 


* Giescindea by Gen. Reg. No. 91, 19 Comp. 


benediouiniiaaimmeiel June 26, 1924 Publis ve men for Reimbursement for Travel 
and Other Expenses, Including Per Diem. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
-| Feb. 28,1927 | Evidence on a manans Vouchers for 
Travel and Other Expe: 
—- by Gen. ‘hel No. 88, 17 Comp. 


Gen. 1135.) 

Public Seaae for Reimbursement for Travel 
and Other Expenses, Including Per Diem 
(Revision of). 

(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 

.| Mar. 20,1931 | Cash Receipt—Subvoucher for Meals, Lodg- 

ing, and Other Miscellaneous Travel Ex- 


penses. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 


3 Comp. Gen. 1022. 























3 Comp. Gen. 1030. 






34—Supp. No. 2. 









6 Comp. Gen. 873. 


















34—Supp. No. 3-- 





6 Comp. Gen. 874. 











3%4—Supp. No. 4.. 






7 Comp. Gen. 847. 



















34—Supp. No. 5-.. 


9 Comp. Gen. 533. 
34—Supp. No. 6.- 


10 Comp. Gen. 567. 








34—Supp. No. 7... 








11 Comp. Gen. 509. 








34—Supp. No. 8.. 
34—Supp. No. 9.-. 








16 Comp. Gen. 1127. 













22 Comp. Gen. 1153. 








34—Supp. No. 10. 






23 Comp. Gen. 995. 












24 Comp. Gen. 947. 











34 Comp. Gen. 747. 
3 Comp. Gen. 1035. 




















Do. 











6 Comp. Gen. 876. 


36—Supp. No. 














8 Comp. Gen. 677. 











10 Comp. Gen. 567. 
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36—Supp. No. 4.. » Standard Mil 11 Comp. Gen. 535. 
(Rescinded —— Reg. No. 88, 17 Comp. 
Gen. 1135.) 
36—Supp. No. 5.-. Statement of Travel by Motor Vehicle_______- Not published. 
( ied by Gen. Reg. No. 88, 17 Comp. 


Gen. 1135.) 
Claims of the ree States 4 Comp. Gen. 1083. 
Cates § y Gen. . 
30 Comp. Gen 
Return of i Oiticial cial Documents to Administra- Do. 
tive heat and Others. 
(Rescinded by Gen. Reg. No. 38 Supp. 
No. 1, not published.) 
Return of Official Documents to Administra- | Not Published. 
tive Officers and Others. 
(Rescinds Gen. Reg. No. 38, 4. Comp. 
Gen. 1083.) 
Regulations Governing the Accounting for | 4 Comp. Gen. 1085. 
Expenditure of Appropriated Funds for the 
err Government of the West Indian 


(Rescinded by Gen. Reg. No. 39, Supp. 
No. 1, 30 Comp. Gen. 535.) 
30—Supp. No. 1.. Regulations Governing the Accounting for 
Expenditure of Appropriated Funds for the 
Temporary Government cf the West Indian 


Islands. 
(Rescinds Gen. Reg. No. 39, 4 Comp. Gen. 
1085.) (See Gen. Reg. No. 80, 14 Comp. 


.) 
— for Moneys Received by | 4 Comp. Gen. 1086. 
bao of the bog States 
Treasury 


the 
“Without Personal Pereait.” - 

See Gen. Reg. No. 43; Gen. Reg. No. 87, 

. 17 and 22; = Accounting Systems 

emorandum No. 18, 31 Comp. Gen. 


(Restinded by Gen. Reg. No. 121, Jan. 21, 
1955, 34 Comp. Gen. 768.) 
Procedure for the ipt and yy of | 8 Comp. Gen. 682. 
Moneys Received on Regular or Special 
Deposit Account. 
¢ Gen. Regs. Nos. 43; 87, pars. 17 and 
22; and Account Systems Memo- 
randum No. 18, 31 =, Gen. 778.) 
(Pars, 5 and 9 revised by Gen. + 
#3, Sy Na 4, Feb. 5, 1954, 33 p. 


#—Supp. No. 2.. j Procedure for the Receipt and Disposition of | 10 Comp. Gen. 570. 
Moneys Received on Special De 
count—Collections on Account of the = 
official Use s Facilities Subscribed 
Me eae ie tte No, 
y 0. 
. No. 4, 7 ae. Gen. 491.) ne 
Gen. Reg. No. 40, Supp. No. 3, 


12 Comp. Gen. 671. 


(Par. 4 modified by Gen ae No. 79.) 
(See Gen. Regs. Nos. 87, amendment, 
and 96, Supps. No. 1 to 6.) 

(Amended and Revised by Gen. . No. 
* Ly - vas 8, Jan. 13, 1954, 33 Comp. 


40—Supp. No. 4.. i Procedure for the Receipt and Depaiien of | 13 Comp. Gen. 491. 
Moneys Received on Special Deposit Ac- 
count—Collections on Account of the Un- 
official Use of Facilities Subscribed for and/or 
"Glesdads, par 8 fGen. Reg. No. 40, 

par. 5 o! 0. 
oes No. 2 Se Gen. 570.) 
Stand 


(Rescinded by Gur Rog. No. 41, Supp. 
No. 1, 30 Comp. Ta Fa 535.) 
41—Supp. No. 1.- » Standard —_ 30 Comp. Gen. 535. 
(Rescinds Gen, Reg. Ni Ne. 41 ce Gen. 
1087.) (See Gen. Reg. 80.) 


4 Comp. Gen. 1087. 
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42—Supp. No. 1-- 







42—Supp. No. 2-- 









42—Supp. No. 3--. 


















43—Supp. No. 1.. 


43—Supp. No. 2.. 







43—Supp. No. 3.- 









43—Supp. No. 4.. 


Oh .wwcccecceaccce 


o-Gue. No. 1_. 









4—Supp. No. 2.. 









a 





Feb. 


Apr. 


Dec. 


May 


June 


Feb. 


June 


Sept. 


June 


May 


Oct. 


Nov. 


Nov. 
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23, 1928 


21, 1928 | 


2, 1932 


22, 1925 


9, 1936 


9, 1930 
25, 1925 


16, 1925 


6, 1926 


6, 1926 


11, 1925 


Claims of Estates of Decedents_...........-.-- 
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Title Published 












4 Comp. Gen. 1096. 
(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 

Standard Form of Application for Settlement 
by the General Accounting Office of 
Amounts Due Deceased or Incompetent 
Civilian Employees, Officers, and Enlisted 
Men in the Military Service, and Public 
Creditors of the United States. 

(Rescinded by Gen. Reg. No. 104, 2% 
Comp. Gen. 976.) 

Standard Form of Application for Settlement 
by the General Accounting Office of Amounts 
Due Deceased or Incompetent Civilian Em- 
—. Officers, and Enlisted Men in the 

Ailitary Service and Public Creditors of the 
United States. 
(Rescinded by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 

Standard Form of Application for Payment of 
Amounts Due Deceased or Incompetent 
Creditors of the United States. 

men by Gen. Reg. No. 104, 24 
Comp. Gen. 976.) 

Standard Forass (Sehedule of Disbursements, 
Schedule of Collections, and Requisition for 
Disbursing Funds). 

(Par. 4 rescinded by Gen. Reg. No. 43, 
Supp. No. 2, — Gen. 685; pars. 12, 
13, and 14 rescinded by Gen. Reg. No. 
107, 26 Comp. Gen. 978.) (Also see 
Gen. Re: ~ No. 40, Supp. No. 1.) 
(Rescinded by Gen. Reg. No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
Standard Forms—Schedule of Disbursements. 
(See Gen. Reg. No. 2d 4h oar. 13B.) 
(Rescinded by Gen. 7 ae 43, Supp. 
No. 4, Feb. 5, 1954, 33 emp. Gen. 647.) 
Standard Form—Schedule of Disbursements 


(Check Data). 
. 4o0f Gen. Reg. No. 43, 4 


(Rescinds 
Comp. Gen. 1096.) 
(Rescinded by Gen. . No. 43, Supp. 
No. 4, Feb. 5, 1954, 33 Comp. Gen. 647.) 
Standard Form—Requisition for Funds 
(Rescinded by Gen. Reg. 
Comp. Gen. 978.) 
(Rescinded by Gen. ou, Se 
No. 4, Feb. 5, 1954, 33 omp. Gen. 
Standard Forms: 
Schedule of Disbursements. 
Schedule q Collections. 
Prescribin: i, -, mbols for Appropriations and 
— y Administrative and Other 


(Rescinded by Gen. Reg. No. 84, not 
published.) ? 











7 Comp. Gen. 848. 











Not published. 








12 Comp. Gen. 673. 





4 Comp. Gen. 1096. 










6 Comp. Gen. 876. 















8 Comp. Gen. 685. 













16 Comp. Gen. 1128. 


No. 107, 2% 


43, Supp. 
647.) 








33 Comp. Gen. 647. 










4 Comp. Gen. 1104. 


Establishing « Bc Booksseping Division. . 
y Gen. Reg. No. 95, Supp. 


(Resci 
No. 1. 3 Comp Gen. 555.) 
Standard Transportation Request............. 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
United States Government Transportation 
Identification Card. 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
Standard ‘Transportation intial 
(Rescinded by Gen. Reg. No. 108, 26 
Comp. Gen. 978.) 
Withdrawal of Papers from Files.............. 
(Relating to office procedure and not of 
general a ee hen, No. 98, 8 
by 0. 9, Supp. 
No. 1, 30 Comp. Gen. 555. 
Administrative Ceeaeka ¢ of Accounts of 
Bureau of Indian Affairs. 
(Rescinded by Gen. Reg. No. 48, Supp. 
No. 1, 29 Comp. Gen. 539.) 





- Comp. Gen. 571. 
4 Comp. Gen. 1105. 





5 Comp. Gen. 1050. 






5 Comp. Gen. 1054. 





Not published. 














5 Comp. Gen. 1057. 
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48—Supp. No.1..| Apr. 7,1950 | Administrative Examination of Disbursing | 29 Comp. Gen. 539. 
Officers’ Accounts, Bureau of Indian A ffairs. 
= Gen. Reg. No. 48, 5 Comp. Gen. 
1057. 
Prohibiting Raffles and Games of Chance 5 Comp. Gen. 1058. 
(Relating to office procedure and not of 
general information.) 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Apr. 21,1926 | Procedure for the Settlement of Claims and Do. 
Accounts of the United States. 
(Rescinded by Gen. Reg. No. 50—Rev., 
29 Comp. Gen. 539.) 
50—Supp. No.1..| Apr. 4,1934 | Balances Due the United States Because of | 13 Comp. Gen. 491. 
Irregularities, etc., to be Promptly Reported 
to the General Accounting Ofice. 
(Rescinded by Gen. Reg. No. 50—Rev. 
29 Comp. Gen. 539.) 
Settlement of Doubtful Claims and Accounts | 29 Comp. Gen. 539. 
Against the United States and Reporting of 
Irregularities. 
(See Gen. Regs. No. 91—2d rev., 93, and 
104— Rev.) 
(Modified by Gen. Reg. No. 50—Rev., 
Supp. No. 4, June 14, 1955, 34 Comp. 
Gen. 747.) 
50—Rev., Supp. ; Payment of Claims Against the United States | 30 Comp. Gen. 536. 
No. 1. after Settlement by the General Account- 
ing Office. 
(Par. 4 rescinded by Gen. Reg. No. 50— 
Rev., Supp. No. 2, 31 Comp. Gen. 738.) 
50—Rev., Supp. 20,1953 | Payment of Claims against the United States | 33 Comp. Gen. 647. 
No. 1—Rev. ~ Settlement by the General Accounting 
ce. 
60—Rev., Supp. . 13,1951 | Payment of Claims Against the United States 31 Comp. Gen. 738. 
No. 2. oan Settlement by the General Accounting 
ce. 
50—Rev., Supp. . 6,1954 | Payment of Claims Against the United States | 33 Comp. Gen. 648, 
No. 3. a Settlement by the General Accounting 
ce. 


| | 
50—Rev., Supp. | 14, 1955 | Settlement of Doubtful Claims and Accounts | 34 Comp. Gen. 747. 
No. 4. Against the United States Except Those 
Involving Common Carriers Incident to 
rates, fares and charges. 
18, 1926 | Standard Purchase Voucher and Abstract of | 5 Comp. Gen. 1059. 
Agreement—Numbering of Contracts. 
(Modified by Gen. Reg. No. 51, Supps. 


Nos. 1, 4 (2d rev.), 6, 7, 12, 14, and 15: 
also see Gen. Reg. No. 115—Rev.) 
Standard Abstract of Agreement, etc.—Award | 6 Comp. Gen. 877. 
of Contract. 
(Modified by Gen. Reg. No. 51, Supps. 
Nos. 6, 8, 12, and 14.) 
51—Supp. J Contingent Expense Vouchers. -__.............| 6 Comp. Gen. 878. 
(Reseinded by Gen. Reg. No. 51, Supp. 
No. 13, 30 Comp. Gen. 538.) 
51—Supp. . Standard Purchase Voucher and Abstract of | 7 Comp. Gen. 851. 
Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 
51—Supp. No. 4. . 28,1929 | Standard Purchase Voucher and Abstract of | 9 Comp. Gen. 533. 
Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—Rev., 20 Comp. Gen. 939.) 
51—Supp. No. 4, . 20,1941 | Standard Purchase Voucher and Abstract of | 20 Comp. Gen. 939, 
Rev. Agreement—Numbering of Contracts. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 4—2d rev., 32 Comp. Gen. 600.) 
51—Supp. No. 4, | Aug. 6,1952 | Standard Purchase Voucher and Abstract of | 32 Comp. Gen. 600. 
2d Rev. Agreement—Numbering of Contracts. 
61—Supp. No. 5..| Oct. 3,1929 | Vouchers for Expense of Field Printing 9 Comp. Gen. 534. 
(Rescinded by Gen. Reg. No. 51, Supp. 
No. 5—Rev., 32 Comp. Gen. 600.) 
Oaeage No. 5, | May 12,1953 | Contract Field Printing .-.--| 32 Comp. Gen. 600. 
v. 
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51—Supp. No. 6.. 





Standard Form No. 1036, Advertising and 
Award of Contract—Standard Form of 
eens Invoice—Indian Service Con- 

ts. 
(See Pam. Rec, Die. £8. Sages, er, 
and 14; also Ge 0. 115—Rev.) 

Revision of Standard i beak No. 1034, Public 
Voucher for Purchases and Services Other 
Than Personal, and Standard Form No. 
a Continuation Sheet Thereto. 

Gen. Reg. 43, Supp. No. 1, and Gen. 


10 Comp. Gen. 571. 

















51—Supp. No. 7.. 16 Comp. Gen. 1128. 















“ie No. 51, Supp. ‘0. 11.) 
51—Supp. No. 8..| June 1,1942 | Stan Form No. 1036—Revised, ‘“‘State- | 21 Comp. Gen. 1151. 
ment and Certificate of Award.” 
at Reg. No. 61, Supps. Nos. 12 
an 








51—Supp. No. 9..| Oct. 23,1944 | Accounting for Advances to Contractors and 
the Recoupment of Liquidation of Such 
Advances. 
See Gen. . No. 88—2d rev., par. 22.) 
Public Voucher for Purchases and Services 


Other Than Personal (For Use in Foreign 


Countries oa) .) 

(Rescinded Gen. Bes. No. 51, Supp. 
No. 10—-Rev., Mar. 7, 1955, 34 "Comp. 
Gen. 749.) 

Public Vouchers for Purchases and Services 
other than Personal. (For Use in Foreign 
Countries Only.) 

Revision of Standard Form No. 1034—Re- 
vised, Public Voucher for Purchases and 
Services Other Than Personal, and Stand- 
ard Form No. 1035—Revised, Continuation 
Sheet Therefor. 

Revision of Standard Form No. 1036—Re- 
vised, Statement and Certificate of Award. 

onan by Gen. Reg. No. 51, Supp. 

0. 14. 
oe Purchase Vouchers—Supplemental 


(Rescinds Gen. Reg. No. 51, Supp. No. 2, 
Gen. 878.) 


6 Comp. 

Standard Form No. 1036—Revised “State- 
ment and Certificate of Aw: 

Elimination of Certain Contracts or Agree- 
ments Involving Either the Continuing 
Need for Su’ Plies and Other Services, or 
Public Utilities; Consolidation of Multiple 
Invoices or Bills. 

Establishing the Claims Division of the Gen- 
eral Accounting Office. 

(Rescinded by Gen. Reg. a 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
hielbnditanlewngitii Car Tickets and Tokens.........-..._...-___. 

Ta Accounting for Retirement Fund Deductions. 

(Rescinded by Gen. No. 106, 26 


24 Comp. Gen. 947. 



























51—Supp. No. 10.| Apr. 20,1949 28 Comp. Gen. 735. 






















51—Supp. No. 10 34 Comp. Gen. 749. 
— Rev. 













51—Supp. No. 11. 30 Comp. Gen. 537. 








51—Supp. No. 12. 









Do. 














51—Supp. No. 13. 30 Comp. Gen. 538. 
















51—Supp. No. 14. 
51—Supp. No. 15. 


31 Comp. Gen. 738. 
32 Comp. Gen. 601. 




















5 Comp. Gen. 1096. 

















6 Comp. Gen. 879. 
Do. 
















54—Supp. No. 1.. > a ND Eh acccajachllieetia adit innate ndpentinanrontnct, 6 Comp. Gen. 880. 
54—Supp. No. 2.. i. sn Bcd gill laddsettntia htimindeadibalbsmaintimecancones 8 Comp. Gen. 685. 
54—Supp. No. 3. a 11 Comp. Gen. 540. 
54—Supp. No. 4. 11 Comp. Gen. 544. 






Kesounting for Retirement Fund Deduc- 
tions — Semi-monthly — a Supple- 
ment to Government Salary Tables. 










54—Supp. No. 5... 


.) 
Supplement. to Government Salary Tables. Do. 
(Rescinded 


by Gen. . No. 106, 26 
Comp. Gen. 975.) _ 
Accounting for Retirement Fund Collections 
aaa. Gen. Reg. No. 106, 26 
a . No. 
Como. Gen. 975.) 







54—Supp. No. 6.. 11 Comp. Gen. 545. 





























O6—Dape, Wa. 7.5 Wed. Bi, Bs cciliaieinhiee ckateen win tecinccnscvsncncccccee 1 Comp. Gen. 492. 
54—Supp. No. 8... Goveasnens er 0 Se Not published. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 9.. Retirement Fund Deductions on Account of | 15 Comp. Gen. 1153. 


Deceased Sererers. 
(Rescinded by 


Geno0e) . Reg. No. 106, 26 
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S4—Supp. No. 10.| Aug. 6,1941 | Supplemental Government Salary Tables 21 Comp. Gen. 1151. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 11_| Feb. 2,1942 | Government Salary Tables—5 Percent Re- | 21 Comp. Gen. 1152. 
tirement Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 12.| Aug. 17,1942 | Supplemental Government Salary Tables 22 Comp. Gen. 1156. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 13.} Nov. 23,1942 | Supplemental Government Salary Tables— Do. 
Victory Tax Deduction. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. Dec. 29,1942 | Supplemental Government Salary Tables— | 22 Comp. Gen. 1156. 
“Overtime” Increase of Compensation 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. May 81943 | Supplemental Government Salary Tables— Do. 
“Overtime” Increase of Compensation Un- 
der Public Law 49, Approved May 7, 1943. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. 16.| June 12,1943 | Supplemental Government Salary Tables— 
“Overtime” Increase of Compensation for 
the Executive Branch of the Government 
and Tax Withholding Deductions. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975.) 
54—Supp. No. Oct. 30,1943 | U.S. Government Salary Tables 23 Comp. Gen. 995. 
(Rescinded by Gen. Reg. No. 106, 26 
Comp. Gen. 975). 
54—Supp. No. Aug. 15,1944 | U. S. Government Salary Tables—Full Semi- | 24 Comp. Gen. 948. 
monthly Pay Periods—Executive Branch 
of the Government—Effective After Dec. 
31, 1944. 
(Rescinded by Gen. Reg. No. 106, 26, 
Comp. Gen. 975.) 
Sept. 14,1944 | U. 8. Government Salary Tables 24 Comp. Gen. 949. 
| (Rescinded by Gen. Reg. i 
Comp. Gen. 975.) : 
Establishing the Audit Division of the General | 6 Comp. Gen. 881. 
Accounting Office. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
Establishing the Records Division of the Gen- Do. 
eral Accounting Office. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
| Sept. 3,1926 | Affidavit Re Dependency Allowances Under Do. 
the Act of June 10, 1922, 42 Stat. 625. 
(Rescinded by Gen. Reg. No. 57, Supp. 
| No. 1, 30 Comp. Gen. 538.) 
| June 6,1951 | Affidavit Re Dependency Allowances Under | 30 Comp. Gen. 538. 
| | the Act of June 10, 1922, 42 Stat. 625. 
| 





57—Supp. No. 1.. 


(Rescinds Gen. Reg. No. 57, 6 Comp. 
| Gen. 881.) 
| Oct. 19,1926 | Establishing a Check Section in the Audit | 6 Comp. Gen. 886. 
| Division of the General Accounting Office. 
(Rescinded by Gen. Reg. No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 
95, Supp. No. 1, 30 Comp. Gen. 555.) 
58—Supp. No.1..| July 1,1935 | Outstanding Liabilities—-Checks Drawn by | 15 Comp. Gen. 1153. 
Postmasters. 
(Rescinded by Gen. _~ No. 91—Rev., 
20 Comp. Gen. 939 and Gen. Reg. No. 
95, Supp. No. 1, 30 Comp. Gen. 555.) 
Oct. 19,1926 | Accounting Procedure for Advances of Public | 6 Comp. Gen. 886. 
Funds Under the Provisions of the Sub- 
sistence Expense Act of June 3, 1926 (44 


Stat. 688). 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
59—Supp. No. 1..| Feb. 28,1929 | Accounting Procedure for Advances of Public | 8 Comp. Gen. 687. 
Funds Under the Provisions of the Sub- 
sistence Expense Act of 1926. 
(Rescinded by Gen. Reg. No. 88, 17 Comp. 
Gen. 1135.) 
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59—Supp. No. 2..| May 16,1934 | Accounting Procedure for Return of Advances | 13 Comp. Gen. 492. 
of Public Funds Under the Subsistence Ex- 
pense Act of 1926 and Other Acts Author- 
izing Travel Advances. 
a by Gen. Reg. No. 88,17 Comp. 
yen. 1135. 
Prescribing Standard Forms of Receipt for | 6 Comp. Gen. 888. 
Payment of Salary. 
(Rescinded by Gen. ne No. 60, Supp. 
No. 1, 30 Comp. Gen. 539.) 
Prescribed Stand Forms of Receipt for | 30 Comp. Gen. 539. 
Payment of Salary. 
(Rescinds Gen. Reg. No. 60,6 Comp. Gen. 
888.) (See Gen. Reg. No. 34, Supp. 


} No. 7.) 

. 18, 1926 Payment. of Lost, Stolen, or Destroyed Check | 6 Comp. Gen. 890. 

When Drawer is Dead or No Longer in 

Service of the United States. 

(Rescinded by Gen. 4 No. 61, Supp. 
No. 1, 30 Comp. Gen. 539. 

. 22,1951 | Payment for Lost, Stolen, or Destroyed Check | 30 Comp. Gen. 539. 
When Drawer is Dead or No onger in 
Service of the United States. 

Canes ao Reg. No. 61, 6 Comp. 
en 

Filing of Affidavits by Certain Officers of the | 6 Comp. Gen. 890, 
United States Under the Provisions of the 
Act of Dec. 11, 1926 (44 Stat. 918). 

(Rescinded by Gen. Reg. No. 62, Supp. 
No. 1, 29 Comp. Gen. 540.) 

. 1..| June Filing of Affidavits cS Certain Officers of the | 29 Comp. Gen. 540. 

United States. 

(Rescinded by Gen. Reg. No. 62, Supp. 
No, 2, 30 Comp. Gen. 539.) 

. 2..| Nov. 15,1950 | Filing of Affidavits by Certain Officers of the | 30 Comp. Gen. 539. 

United States. 

(Rescinds Gen. Reg. No. 62, Supp. No. 1, 
29 Comp. Gen. 540.) 

7, 1927 | Procedure for. the Adjustment of Collections | 6 Comp. Gen. 893. 

= Account of Suspended and Disallowed 

tems. 
(Rescinded by Gen. Reg. No. 93, 19 
Comp. Gen. 1048.) 

63—Supp. No. 1__| Nov. 24, Procedure for Adjustment of Collections on | 8 Comp. Gen. 689. 
7 of Suspended and Disallowed 

tems. 
(Rescinded by ae Reg. No. 93, 19 
Comp. Gen. 1048.) 

Standard Form of Flight Certificate and | 7 Comp. Gen. 852. 
Schedule. 

(Rescinded by Gen. Reg. No. 64, Supp. 
a 2, 30 Comp. Gen. 539.) 








| 8 Comp. Gen. 690. 
21, 1950 Standard Form of Flight Certificate and | 30 Comp. Gen. 539. 
Schedule. 
(Rescinds Gen. Reg. No. 64, 7 Comp. 
Gen. 852, and Supp. No. 1, 8 Comp. 
Gen. 690.) 
20,1928 | Accounting for Liabilities of the United | 7 Comp. Gen. 853. 
States to the Civil Service Retirement and 
Disability Fund. 
(Rescinded by Gen. Reg. No. 65, Supp. 
No. 3, 11 Comp. Gen. 545.) 
7 Comp. Gen. 857. 
Accounting for Liabilities of the United | 10 Comp. Gen. 574. 
States to the Civil Service Retirement and 
Disability Fund. 
(See Gen. Reg. No. 106.) 
. 16,1931 | Accounting for Liability of the United States | 11 Comp. Gen. 545, 
to the Civil Service Retirement and Dis- 
ability Fund— Revocation of General Reg- 
ulations No. 65 and Supplement No. 1 
Thereto. 
. 30,1928 | Standard Advertising Voucher Advertising | 7 Comp. Gen. 861. 
Order and Statement of Advertising Rates. 
(Rescinded by Gen. Reg. No. 109, 26 
Cone. Gen. 986.) 





7 Comp. Gen. 870. 
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June 27,1928 | Prescribing Symbols for Receipt Accounts | 7 Comp. Gen 870. 
and Their Use by Administrative and 
Other Offices. 
(Rescinded by Gen. Reg. No. 84, not 
published.) 
Aug. 4,1928 | Standard Form of Pay Voucher for Six | 8 comp. Gen. 691. 
Months’ Death Gratuity Pay. 
(Rescinded by Gen. Reg. No. 68, Supp. | 
No. 1, 30 Comp. Gen. 540). 
-| July 21,1950 | Standard Form of Pay Voucher for Six | 30 Comp. Gen. 540, 
Months’ Death Gratuity Pay. 
(Rescinds Gen. Reg. No. s. 8 Comp. Gen. 


691.) 
. 24,1928 | Standard Forms = Transportation of Gov- | 8 Comp. Gen. 695. 
ernment Property 
(Rescinded by Gen. Reg. No. 97, 22 Comp. 
Gen. 1172.) 
18, 1934 do | 13 Comp. Gen. 496, 
12, 1928 | Collecting and Disbursing Officer’s or Agent’s | 8 Comp. Gen. 705, 
Report of No Transactions. | 
(Rescinded by Gen. Reg. No. 70, Supp. 
No. 1, Jan. 18, 1955, 34 Comp. Gen. 750.) 
. 18,1955 | Collecting and Disbursing Officers’ or Agent’s | 34 Comp. Gen. 750, 
Reports of No Transactions. , 
. 18, 1929 | Special Deposit Accounts Consolidated with | 8 Comp. Gen. 706. 
Regular Accounts. 
(See Gen. Reg. No. 80 and Accounting 
Systems emorandum No, 18, 31 
Comp. Gen. 778.) 
Procedures for Scheduling and Summarizing 
Disbursements—Regular Account, and for 
Scheduling and Summarizing Collections, 
Disbursements and Adjustments—Consoli- 
dated Regular and Special Deposit Account. 
(Rescinded by Gen. Reg. No. 72—Rev., 
5 hay = Gen. 540.) 
12,1951 | Procedures for Scheduling Disbursement | 30 Comp. 
Vouchers. 
(See Gen. Reg. No. 115—Rev.) 
17, 1930 = Motor Fuels Tax Exemption Re- | 10 Comp. 


Tetnane by Gen. Reg. No. 86, 15 
Comp. Gen. 1157.) 
. 29, 1932 da 12 Comp. 
25, 1930 | Examination of the Financial Transactions | 10 Comp. 
of the Federal Farm Board. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
26, 1931 | Standard Forms of ‘ouchers for Transporta- | 10 Comp. 
tion of Persons, Freight and Express. 
(Rescinded by Gen. Regs. No. 97, 22 
Comp. Gen. 1172, and 108, 26 Comp. 
Gen. 978.) 
Standard Voucher for Allowance for Living | 10 Comp. 
Quarters, Heat, Fuel and Light for Civilian 
Officers and Employees of the Government 
Stationed in Foreign Countries (Act of 
June 26, 1930, 46 Stat. 818.) 
(Rescinded by Gen. Reg. No. 105, 25 
Comp. Gen. 956.) 
Transfer of Duties from the Claims Division | 10 Comp. 
to the Records Division, General Account- 


ing Office. 
Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
‘aa in Disbursing Officer’s Account | 13 Comp. 
overing Payments Between Departments 
and Establishments of the Uni States. 
(Rescinded by Gen. Reg. No. 78—Rev., 
17 Comp. Gen. 1128.) 
14 Comp. Gen. 935. 


-do 
Procedure for Adjustment Between Appro- | 17 Comp. Gen. 1128. 
riation, oo. Limitation, and Oilicial 





haat 
% by Gen. Reg. No. 98, 23 Comp. 
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Gen. Reg. No. Date 
Soeesuscssoensena Aug. 2,1934 
PR ncusccncrescnne 


80 and Supps. 1- 
2. 


80—Supp. No. 1..| Jan. 
80—Supp. No. 2._| Oct. 
ee | July 
81—Supp. No. 1._| Nov. 
81—Supp. No. 2..| June 
81—Supp. No. 3._| July 
81—Supp. No. 4 | July 


81—Supp. No. 5..| July 


81—Supp. No. 6..| July 


GR. nnsceccnscseses Aug 
Chi etiidectetion June 
ee June 


&—Supp. No.1...) Aug. 
84—Supp. No. 2..| Aug. 


1, 1937 


1, 1938 


7, 1939 


21, 1950 


. 20, 1935 


9, 1936 
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Telephone Service Over Joint Government | 
Switch boards. 

(See Gen. Reg. No. 40, Supp. No. 2; also 
Accounting Systems Memorandum 
_ rev., par. 6E, 30 Comp. Gen. 

7. 

(Rescinded by Gen. Reg. No. 121, Jan. 21, 

1955, 34 Comp. Gen. 768). 


| Aug. 15, 1934 | Rendition of Accounts to the General Ac- 


Office. 
en. Reg. No. 40, Supp. No. 3, par. 


countin; 
(See 
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| tenn Published 


14 Comp. Gen. 935. 


14 Comp. Gen. 940. 


5; also Gen. Regs. Nos. 43, 70, 87, 91—| 


2d rev., 93 and 107; also Accounting 
Systems Memorandums Nos. 8, 29 
Comp. Gen. 565; 9—2d Rev. 30 Comp. 
Gen. 607; 10, 30 Comp. Gen. 614; 17, 30 
Comp. Gen. 631; 18, 31 Comp. Gen. 778.) 

(Par. 11(g), rescinded by Gen. Reg. No. 80, 
ep. No. 2, Oct. 18, 1954, 34 Comp. 

en. 750 

(Rescinded by Gen. Reg. No. 122, May 5, 
1955, 34 Comp. Gen. 769). 

Rendition of Accounts to the General Account- 
ing Office. 

(See Accounting Systems Memorandum 
No. 18, 31 Comp. Gen. 778.) 

Rendition of Accounts to the General Account- 
ing Office. 

Symbolization of Emergency Work Relief 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115. 

ees by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 


cere of Emergency Relief Appro- 
— Limitations Under the Emergency 
elief Appropriation Act of 1936. Approved 
June 22, 1936, 49 Stat. 1597. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Relief Appro- 
— Limitations Under the Emergency 
elief Appropriation Act of 1937, Approved 
June 29, 1937. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Relief Appro- 
riation Limitations Under the Emergency 
elief Appropriation Act of 1938, Approved 
June 21, 1938. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Relief Appro- 
riation Limitations Under the Emergency 
elief Appropriation Act of 1939. Approved 
June 30, 1939. 
(Rescinded by Gen. Reg. No. 81, Supp. 
No. 6, 30 Comp. Gen. 541.) 
Symbolization of Emergency Work Relief 
Appropriation Limitations Under Act of 
Apr. 8, 1935, 49 Stat. 115, and Symbolization 
of Emergency Relief Appropriation Limita- 
tions Under the Emergency — Appro- 
priation Acts of 1936, 1937, 1938, and 1939. 
(Rescinds Gen. Reg. No. 81, 15 Comp. 
Gen. 1154, and Supps. Nos. 1, 2, 3, 4, 
and 5, 15 Comp. Gen. 1155; id. 1155; 17 
id. 1134; 18 id. 1023; and 19 id. 1037.) 
Organization: Accounting and Bookkeeping, 
Audit and Records Divisions. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
apes rr Disbursements and Collections 
d imitations in Appropriations. 
(Rescinded by.Gen. Reg. No. 84, 2d rev., 


30 Comp. Gen. 541.) 
Receipt and re Symbols.......... 
(Rescind y Gen. Reg. No. 84, 2d rev., 

‘ 30 Comp. Gen. 541.) 
ioe i ssaciiedtgeeipidintataieie ete inch incessant 


Not published. 


34 Comp. Gen. 750. 
15 Comp. Gen. 1154. 


15 Comp. Gen. 1155. 
Do. 


17 Comp. Gen. 1134. 


18 Comp. Gen. 1023. 





19 Comp. Gen. 1037. 


30 Comp. Gen. 541. 


Not published. 
15 Comp. Gen, 1156. 


Not published. 


16 Comp. Gen. 113, 
Do. 
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84—Supp. No.3..| Dec. 31, 1936 | Receipt and A gate Symbols 16 Comp. Gen. 1130. 
(Rescind y Gen. Reg. No. 84, 2d rev., 
30 Comp. Gen. 541.) 
July 1, 1939 — and Fn py ay Symbols 19 Comp. Gen. 1040. 
y Gen. Reg. No. 84, 2d rev., 
bs aa. Gen. 541.) 
84—Supp. No.4../ Apr. 3, 1945 em Appropriation Account Symbols | 24 Comp. Gen. 950, 
| an tles. 
| (Rescinded by Gen. Reg. No. 84, 2d rev., 
| 30 Comp. Gen. 541.) 
84—Second Rev..| Nov. 20, | Symbolization of Appropriation, Fund and | 30 Comp. Gen. 
Limitation Accounts. 
(Amended by Gen. Reg. No. 84, 2d rev., 
Supps. Nos. 1, 2, and 3; also see Account- 
ing Systems ‘Memorandum No. 9—2d 
rev., 30 Comp. Gen. 607.) 
84—Second Rev., | May 17,1951 |Symbolization of Appropriation, Fund and | 30 Comp. Gen. 
Supp. No. 1. Limitation Accounts. 
(See Gen. Reg. No. &, 2d rev., Supp. 
ay 3; also Gen. Reg. No. 96, Supp. 
No. 2.) 
84—Second Rev., | July 18,1951 | Symbolization of Appropriation, Fund and | 31 Comp. Gen. 
Supp. No. 2. Limitation Accounts. 
Dec. 3,1951 d 31 Comp. Gen. 


June 15, 1936 Hours of Duty and Overtime Not published. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
| June 19,1936 | U. S. Government Tax Exemption Certificate.| 15 Comp. Gen. 
(Revised by Gen. Reg. No. 86—Rev., 16 
Comp. Gen. 1130.) 
June 11,1937 | U.S. Government Tax Exemption Certificate.| 16 Comp. Gen. 
(Modified by Gen. Reg. No. 8—Rev., 
Supps. Nos. 1 and 2; also see Gen. Reg. 
108, Supp. No. 4.) 
wr Supp. | June 6,1944 | U.S. Government Tax Exemption Certificate_| 23 Comp. Gen. 





86—Rev., Supp. | Mar. 1,1949 | U. S. Government Tax Exemption Certificate.| 28 Comp. Gen. 
No. 2. (See Gen. Reg. No. 100, Section V.) 
i a 25, 1936 | Accounting for M oneys Received by Officers | 15 Comp. Gen. 
and Employees of the United States. 
(See Gen. Reg. No. 87 (amendment) and 
Gen. Reg. No. 87, Supps. Nos. 1 and 2; 
also Gen. Regs. Nos. 34, Supp. No. = 
40 and Supp. No. 1; 43; 72—Rev.; 80; 
96; 98; 104—Rev., Supp. No. 1—Rev.; 
115—Rev., Supp. No. 1; and 116. See 
also Accounting Systems Memorandums 
Nos. 9—2d rev., 30 Comp. Gen. 607; 10, 
30 Comp. Gen. 614; and 18, 31 Comp. 
Gen. 778.) 
(Par. 1, Revised by Gen. Reg. No. 87, 
Supp. No. 4, Aug. 12, 1954, 34 Comp. 
Gen. 750.) 
87 (amendment) -_| Dec. 29,1942 | Accounting for Moneys Received by Officers 
and Employees of the United States. 
87—Supp. No.1..| July 12,1943 | Retirement and ee Fund Collections... 
(See Gen. Reg. No. 106.) 
87—Supp. No.2..| Dec. 9, 1949 Dusediten of Copies of Schedules of Collec- 
tions 
(See Gen. Reg. No. 87, par. 6.) 
87—Supp. No.3..| May 15,1953 | Accounting for Moneys Received by Officers 
and Employees of the United States. 
ee. No.3- | Jan. do 


87—Supp. No. 4..| Aug. do 
88. J Standard Forms and Accounting Procedure: 
(1) For Advances of Public Funds and the 
Return Thereof Under the Subsistence Ex- 
pense Act of 1926, and Other Acts Author- 
izing Travel Advances; (2) For Per Diem 
and/or Reimbursement of Expenses Inci- 
dent to Official Travel; (3) Recei a Le 
Cash—Subvoucher; (4) Statement of 
by Motor Vehicle; and (5) Mileage Voumer. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 
88—Supp. No.1..| Mar. Standard Form Mileage Voucher 
(Rescinded by Gen. Reg. No. 8—Rev., 
24 Comp. Gen. 950.) 
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Gen. Reg. No. 











Mileage Basis. 
(Rescinded by Gen. Reg. No. 88, Supp. 
No. 3, 22 Comp. Gen. 1158 and Gen. 
Reg. No. 88—Rev. 24 Comp. Gen. 950.) 

















Mileage Basis. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 
Oct. 30,1942 | Elimination of Oath from Standard Form No. 
1012—Revised, Travel Expense Voucher. 
(Rescinded by Gen. Reg. No. 88—Rev., 
24 Comp. Gen. 950.) 
apownccen Oct. 20,1944 | Standard Forms and Accounting Procedure— 
(1) Advances of Public Funds (and the 
Return Thereof) Under the Subsistence 
Expense Act of 1926, and Other Acts Author- 
izing Travel Advances: (2) Payment of Per 
Diem and/or Reimbursement of Expenses 
Incident to Official Travel; (3) Receipt for 
Cash—Subvoucher; and (4) Mileage 
Voucher. 
(Rescinded by Gen. Reg. No. 88, Second 
' Rev., 30 Comp. Gen. 551.) 
Mar. 4,1946 | Travel of Immediate Family of Civilian Officer 
or Employee on Change of Official Station. 
(Rescinded by Gen. Reg. No. 88—Rev., 
Supp. No. 2, 26 Comp. Gen. 969.) 
Dec. 16,1946 | Travel and Transportation of Immediate 
Families, Household Goods, and Personal 
Effects of Civilian Officers and Employees 
of the U. 8. Government who are Transferred 
from One Official Station to Another for 
Permanent Duty. 
(Rescinded by Gen. Reg. No. 88, Second 
Rev.. 30 Comp. Gen. 551.) 
ppeuba Nov. 7,1950 | Standard Forms and Accounting Procedures 
for Travel Advances and for Reimbursement 
of Travel Expenses. 
(Pars. 2, 18, and 23 revised by Gen. Reg. 
No. 88, Second Rev., Supp. No. 1, 31 
Comp. Gen. 740; see Gen. Reg. No. 
86—Rev., 16 Comp. Gen. 1130; 104— 
Rev., Supp. No. 1—Rev.; par. 6 of Gen. 
Reg. No. 114, 31 Comp. Gen. 755; Gen. 
Reg. No. 115—Rev. and Accounting ‘oe 
tems Memorandum No. 19) (Par. 7 
vised by Gen. Reg. No. 88—2d Rev,, Supp. 
No. 2, June 10, 1955, 34 Comp. Gen. 751.) 
Mar. 10,1952 | Standard Forms and Accounting Procedures 
for Travel mens and for Reimbursement 
of Travel Expense: 
(Revision of Pere, 18, and 23 of Gen. Reg. 
No. 88, Second v., 30 Comp. Gen. 


551.) 

Standard Forms and Accounting Procedures 
for Travel Advances and for Reimbursement 
of Travel Expenses. 

Ldcantnpinmionenpss Apr. 25,1938 | Organization and Procedure—Audit Excep- 


tions. 
(Rescinded by Gen. Reg. No. 89, Supps. 
Nos. 1, 30 Comp. Gen. 554; 2, 30 Comp. 
Gen. 555.) 
Nov. 21, 1950 ss and Procedure—Audit Excep- 


i 2, 3, 4, and 5 of Gen. Reg. 
No. 89, 17 Comp. Gen. 1141.) 
May 21,1951 Organization and Procedure—Audit Excep- 


. 1 of Gen. Reg. No. 89, 17 
— pn. “1141,) 
June 30,1939 | Postal Accounts Division... .............-....- 
* (Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
eaupnvnensneusen! Sept. 26,1939 | Check Data and Statements of Depositary 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safe; of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Replaced by Gen. Reg. No. 91—Rev., 20 
Comp. Gen. 939.) 
















88—Supp. No. 4.. 



























































88&—Rev., Supp. 
No. 1. 












8&—Rev., Supp. 
No. 2. 











































































88—2d Rev., 
Supp. No. 1, 




















June 10, 1955 




































89—Supp. No. 1.. 









89—Supp. No. 2.. 












































Date | Title | 
| 
| 


88—Supp. No.2.-| Aug. 27,1941 | Statement of Travel by Motor Vehicle on 


88—Supp. No. 3..| Aug. 13,1942 | Statement of Travel by Motor Vehicle on | 
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Published 





21 Comp. Gen. 1152. 


22 Comp. Gen. 1158. 


22 Comp. Gen. 1159. 


24 Comp. Gen. 950. 


25 Comp. Gen. 923. 


26 Comp. Gen. 969. 


30 Comp. Gen. 551. 


31 Comp. Gen. 740. 


34 Comp. Gen, 751. 


17 Comp. Gen. 1141, 


30 Comp. Gen. 554. 


30 Comp. Gen. 555. 


18 Comp. Gen. 1026. 


19 Comp. Gen. 1041, 
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| 
Sept. 24, 1940 | Check Data and Statements of Depositary | 20 Comp. Gen. 939. 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence; etc. 
(Rescinded by Gen. Reg. No. 91—2d 
Rev., 26 Comp. Gen. 970.) 
June 2,1943 | Check Data and Statements of Depositary | 22 Comp. Gen. 1161 
Accounts to be Furnished by Disbursing 
Officers; Procedure for Safeguarding of 
Checks; Check Cancellation; Check Corre- 
spondence, etc. 
(Rescinded by Gen. Reg. No. 91—2d 
Rev., 26 Comp. Gen. 970.) 
9, 1947 | Statements of Depositary Accounts and Check | 26 Comp. Gen. 970. 
Data to be Furnished by Disbursing Offi- 
cers; Procedure for Safeguarding of Checks; 
Check Cancellation; Check Correspondence; 
ete. 
(See Gen. Reg. No. 50—Rev., par. 6, 87, 
Supp. No. 3, and Accounting Systems 
Memorandums Nos. 8, 29 Comp. Gen. 
565; and 24, 31 Comp. Gen. 790.) 
(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 
(Rescinded by Gen. Reg. No. 118—Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 
Feb. 6, 1940 | Signature Card . Gen. 1047, 
(Rescinded by Gen. Reg. No. 92, Supp. 
No. 1, 25 Comp. Gen. 975.) 
May 8, 1947 | Signature Gard . Gen. 975. 
(Rescinds Gen. Reg. No. 92, 19 Comp. 
Gen. 1047.) 
Mar. 1,1940 | Notices of Exceptions and Replies Thereto; . Gen. 1048. 
Collections on Account of Suspensions or 
Disallowances; Liability of Certifying 
Officers. 
(Rescinded by Gen. Reg. No. 93—Rev., 
21 Comp. Gen. 1155.) 
Mar. 14, 1942 | Responsibilities of Disbursing and Certifying 
Officers; Authority to ‘Certify Payment 
Vouchers; Notices of Exceptions and Re- 
lies Thereto; Collections on Account of 
egal or Improper Disbursements. 
(Rescinded by Gen. Reg. No. 93—Rev., 
24 Comp. Gen. 958.) 
Responsibilities of Disbursing and Certifying 
Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
lies Thereto; Repayments on Account of 
uspensions and Disallowances. 
(Par. 7 revised by Gen. Reg. No. 93—Rev., 
Supp. No. 1, 31 Comp. Gen. 740; see 
Gen. Reg. No. 115—Rev., Supp. No. 1; 
also see Accounting Systems Memoran- 
dum No. 13, 30 Comp. Gen. 621.) 
(Rescinded by Gen. Reg. No. 93 Second 
Rev., June 29, 1954, 33 Comp. Gen. 650.) 
93—Rev., Supp. | Apr. 17,1952 | Responsibilities of Disbursing and Certifying 
No. 1. Officers; Authority to Certify Payment 
Vouchers; Notices of Exceptions and Re- 
| Thereto; Repayments on Account of 
uspensions and Disallowances. 
(Rescinded by Gen. Reg. No. 93, Second 
Rev., June 29, 1954, 33 Comp. Gen. 650.) 
Responsibilities of Disbursing and Certifying 
Officers; Authority To Certify Payment 
Vouchers and Voucher and Schedule of 
Payments, Notices of Exceptions and Re- 
= Thereto; Repayments on Account of 
uspensions and Disallowances. 
July 18,1940 | O eee Reconciliation and Clearance 
vision. 
(Rescinded by Gen. Reg. No. 95, Supp. 
No. 1, 30 Comp. Gen. 555.) 
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95—Supp. No. 1.- 


96—Supp. No. 1.. 


96—Supp. No. 2.. 


96—Supp. No. 3.. 


96—Supp. No. 4.. 
96—Supp. No. 5.. 


96—Supp. No. 6_. 





96—Supp. No. 7.. 


96—Supp. No. 8_. 
ics cittinetainel _ 


97—Supp. No. 1.. 
97—Rev......... 


97—Rev., Supp. 

on Tier Si 
—Rev., Supp. 

ok 2. . - 
— Rev 
No.3.” _™ 






Date 


Apr. 


Dec. 


Apr. 


June 


July 
Dee. 


Sept. 


Jan. 


Apr. 


Jan. 
Dec. 
Aug. 
June 





16, 1951 


15, 1942 


3, 1943 


29, 1943 


- 31944 


6, 1944 
19, 1950 


9, 1952 


23, 1952 


13, 1954 
13, 1943 


8, 1943 
21, 1946 
20, 1951 


12, 1952 
11, 1954 


APPENDIX 


Title 





counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Gov- 
ernment. 

(See Gen. Reg. No. 95, Supp. No. 1.) 


Procedure for Promulgation of General Ac- | 


counting Office Instructions for Observance 
by the Various Departments, Establish- 
ments, and Agencies of the Federal Govern- 
ment. 

(This regulation rescinds 35 Gen. Regs. 
and 3 Supplements, as noted therein, 
which have been included in Comp- 
troller General’s Orders to the extent 
now applicable.) 

Accounting for Liabilities of the United States 
for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
ployees, Including Those in the Government 
of the District of Columbia. 

(See Gen. Regs. Nos. 40, Supp. No. 3, par. 
7; 96, Supps. Nos. 2 and 3; 106 and 115— 
Rev., Supp. No.1.) . 

Accounting for Liabilities of the United States 
for Internal Revenue Taxes Withheld and 
Other Deductions from Pay of Federal Em- 
pearers Including Those in the Government 
of the District of Columbia. 

(See Gen. Regs. Nos. 40, Supp. No. 3, pars. 
7; 96, _er. Nos. 2 and 3; and 06.5 

Accounting for Internal Revenue Taxes With- 
held From Pay of Federal Employees, and 
Employees of the District of Columbia, Paid 
from Funds with the Treasurer of the United 
States, Other Than Employecs of the Postal 
Service. 

(See Gen. Regs. Nos. 40, step. No. 3, par. 
5, and 84, 2d rev., Supp. No. 1.) 

Waeeing of Tax at Source—Nonresident 

ns. 

(See Gen. Reg. No. 84, 2d rev., Supp. No.1.) 
United States Savings Bonds Issued: Refer- 
ence to, on Individual Earnings Records. 
Accounting for Taxes on Salaries and Wages of 
Federal Employees Under the Federal In- 

surance Contributions Act, as Amended. 

(See Gen. Regs. Nos. 34, Supp. No. 5; 84, 
2d rev., Supp. No. 1; 96, Supp. Nos. 6, 
102, 2d rev., Supp. No. 2; 115—Rev., 
Supp. No 1.) 

(Amended and Revised by Gen. Reg. No. 
96, Supp. No. 8, Jan. 13, 1954, 33 Comp. 
Gen. 652.) 

Accounting for Taxes on Salaries and Wages 
of Federal Employees Under the Federal 
Insurance Contributions Act, as Amended— 
Deceased or Separated Civilian Employees 
Whose Final Pay is not Stated on the Regu- 
lar Periodic Pay Roll. 

Accounting for State and Territorial Income 
Tax on the Compensation of Federal Em- 
ployees Under the Act of July 17, 1952. 

Payment of Withheld Taxes to Tax Collect- 
ing Agencies. 

Standard Forms and Procedure for Transpor- 
tation (Freight or Express). 

(Rescinded by Gen. Reg. No. 97—Rev., 

a 25 Comp. Gen. 924.) 

lo 

Standard Forms and Procedure for Transpor- 

ees or Express. 


Standard Forms and Procedure for Trans- 
portation—Freight or Express. 


1 


June 1, 1942 | Procedure for Promulgation of General Ac- | 


| 





Published 





| 
| 33 Comp. 





Do. 


| 23 Comp. 


| 24 


| 
30 Comp. 


32 Comp. 


| 32 Comp. 


22 Comp. 


| 23 Comp. 
25 Comp. 


22 Comp. 


22 Comp. 


Comp. 


. Gen. 
. Gen. 606. 
. Gen. 653. 


21 Comp. Gen. 1158. 


30 Comp. Gen. 555. 


Gen. 1162. 


Gen. 1168. 


Gen. 


Gen. 
Gen. 


g 8 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 
Gen. 
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Gen. Reg. No. 





Date | Title Published 


| | 
Oi cee omens | Oct. 7,1943 | Procedure for Transferring Value of Materials, | 23 Comp. Gen. 998. 

| | ae, Equipment, etc., Furnished or to 
be Furnished by One Agency or Project to 

Another Agency or Project. 
(Par. 10 modified by Gen. Reg. No. 87, 
Supp. No. 2; also see Accounting Sys- 
tems Memorandum No. 9—2d rev., 30 
| Comp. Gen. 607; and Supp. No. 1, 30 

} Comp. Gen. 613.) 

TR cccdisininbevetel Nov. 20,1943 | Procedure for Adjusting Errors in Charges and | 23 Comp. Gen. 1001. 
Credits to Appropriations, Funds, Limita- 
tions, and Official Project Accounts as Ren- | 

| dered to the General Accounting Office. 
(Rescinded by Accounting Systems Mem- 
orandum No. 12, 30 Comp. Gen. 618.) 
(See Gen. Reg. No. 116). | 
Se | Oct. 4,1943 | Procedure for Administrative Appropriation | 23 Comp. Gen. 1003. 
and Fund Accounting and Reporting. 
(Modified by Accounting Systems Mem- 
orandums Nos. 2, 7, and Supp. No. 1; 
10, 13, 15 and Supp. No. 1; 17 and Supp. 
Nos. 1 and 2; 18 and Supp. No. 1; and 
) 


20.) 
otiaaecendtens | Oct. 9,1943 | Procedure for Effectuating Allotments of Pay | 23 Comp. Gen. 1006. 
of Civilian Officers and Employees Assigned 
to Duty Outside the Continental Limits of 
the United States. 
Simplified Payroll Procedure and Forms for 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
RO OM RR ha LL 24 Comp. Gen. ¢f9 
102—Supp. No. 2.| June 19,1945 | Extension of Simplified Payroll Procedure for | 24 Comp. Gen. $71. 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., | 
25 Comp. Gen. 940.) | 
102—Supp. No. 3_| Aug. 18,1945 | Simplified Payroll Procedure and Forms for | 25 Comp. Gen. 940. 
Civilian Per Annum Employees. 
(Rescinded by Gen. Reg. No. 102—Rev., 
25 Comp. Gen. 940.) 
102—Rev.......-. Dec. 7,1945 | Simplified Payroll Procedure for Civilian Per Do. 
Annum Employees. 
(Rescinded by Gen. Reg. No. 102, 2d rev., 
25 Comp. Gen. 940.) | 
102—Second Rev.| June 28, 1946 | Simplified Payroll Procedure for Civilian Per | 25 Comp. Gen. 940, 
Annum Employees. 
(See Gen. Reg. No. 102, 2d rev., Supps. 
Nos. 1 and 2; also Gen. Regs. Nos. 34 and 
104—Rev. Supp. No. 1—Rev. and 115— 
Rev., Supp. No. 1.) 
(Revised by Gen. Reg. No. 102—2d Rev., 
Supp. No. 3, Oct. 26, 1954, 34 Comp. 


BE sesnwcscnesen Dec. 7, 1944 


24 Comp. Gen. 962. 


Qa 
° 





| Gen. 752.) 
102—Second | Feb. 3,1950| Revision of Certain Forms and Procedures | 29 Comp. Gen. 541. 
Rev., Supp. | Under General Regulations No. 102, 2d 
No. 1. | revision. 


| (Revised by Gen. Reg. No. 102, 2d rev., | 


Supp. No. 2, 30 Comp. Gen. 563.) 
102—Second | Nov. 8,1950 | Revisions of Certain Forms and Procedures | 30 Comp. Gen. 563. 
Rev., Supp. | Under General Regulations No. 102, 2d 
No. 2. revision, and Supplement No. 1 Thereto. 
(See Gen. Reg. No. 96, Supp. No. 5, 30 

Comp. Gen. 556.) 
102—Second | Oct. 26,1954 | Revisions of Certain Forms Prescribed in | 34 Comp. Gen. 752. 





Rev., Supp. General Regulations No. 102, Second Re- 
No. 3. vision. 
ii edeisnieed May 2,1945 | Voucher for Authorized Petty Purchases. ____- 24 Comp. Gen. 972. 


(Rescinded by Gen. Reg. No. 103, 1st rev., 
| 31 Comp. Gen. 747.) 
103—First Rev__| Mar. 10,1952 | Reimbursement Voucher and Imprest Fund | 31 Comp. Gen. 747. 
Accounting. | 
104_____..........| June 7,1945 | Claims for Payment of Amounts Due in the | 24 Comp. Gen. 976. 
Case of Deceased or Incompetent Civilian 
Employees and Public Creditors of the 
United States. 
(Rescinded by Gen. Reg. No. 104—Rev., 
30 Comp. Gen. 580.) 
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Gen Reg. No. 


104—Supp. No.1. Oct. 
104— Rev-.-.....-- Apr 
| 
104—Rev., Supp. | Oct 
No. 1—Rev. 
104— Rev. Supp. | June 
No. 2. 
105. ee Mar. 
105—Rev-_..-..---} Apr 
EEE Oct. 
106—Supp. 1-2.--| 
106—Supp. No.1_| Nov 
106—Supp. No. 2.| June 
106—Supp. No.3.| Dec. 
i cctcanseboeee | Oct 
bien nen | Nov 
| 
108—Supp. No.1_| July 


108—Supp. No. 2_! Apr. 





108—Supp. No. 3-| Apr. 
| 
108—Supp. No. | May 
3—Rev. 
108—Supp. No. 4. | June 
icddaunteneeses Dec. 
109—Rev__.....-| Jan. 
ea Supp. | Jan. 
Lope, , Supp. | Aug. 






Date 


23, 1950 


5, 1951 


23, 1952 


17, 1954 
8, 1946 


9, 1953 


9, 1946 


4, 1949 | 


28, 1950 


. 14,1954 
. 14,1946 | 


y. 21, 1946 | 


3, 1950 | 


16, 1951 
27, 1951 


14, 1951 
14, 1951 


20, 1946 


17, 1949 


2, 1951 
27, 1951 


| Standard 
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| Title 


Settlement of Accounts of Deceased Civilian 

Officers and Employees. 

(Rescinded by Gen. Reg. No. 104—Rev., 
Supp. No. 1—Rev., 32 Comp. Gen. 607.) 
Settlement of Accounts of Deceased or In- 
| competent Public Creditors Other Than 
Accounts of Deceased Civilian Officers and 

Employees. 

Settlement of Accounts of Deceased Civilian 
Officers and Employees. 

(Par. 7 rescinded by Gen. Reg. No. 104— 
Rev. Supp. No. 2, June 17, 1954, 33 
Comp. Gen. 654.) 

Settlement of Accounts of Deceased Civilian 
Officers and Employees. 
Standard Voucher for Payment of Cost of 


Quarters and Facilities to Civilian Officers 
and Employees of the Government Sta- 
tioned at Foreign Posts of Duty. 
(Rescinded by Gen. Reg. No. 105—Rev., 
32 Comp. Gen. 616.) 
Recordation and Payment of Allowances 
Under Standardized Regulations. 
(Government Civilians—Feoreign Areas.) 
Accounting for Payroll Deductions and Cash 


Published 






30 Comp. Gen. 568. 


30 Comp. 


32 Comp. 


33 Comp. 


25 Comp. 
Living Allowances and Allowance for Living | 


32 Comp. 


26 Comp. 


Collections ‘or Credit to the “Civil Service | 


Retirement and Disability Fund.” 
(Revised by Gen. Reg. No. 106, Supp. | 
No. 1, 29 Comp. Gen. 546.) 
(Rescinded by Gen. Reg. No. 106, Supp. No. | 
3, Dec. 14, 1954, 34 Comp. Gen. 752.) 
Standard Forms for the Civil Service Retire- 
ment System. 
na by Gen. Reg. No. 106, Supp. 


Designation of Beneficiary—Civil Service Re- 
tirement System. 

Accounting for pay roll deductions and cash 
collections for credit to the “Civil Service 
Retirement and Disability Fund.” 

Requisition for Disbursing Funds and Ac- 

| countable Warrant. 

| (See Gen. Reg. No. 80.) 


tation of Passengers. 
| (See Gen. Reg. No. 108, Supps. Nos. 1 and 
| 2: a ndix A revised by Gen. Reg. No. 


p. No. 4.) 
it supe, by Gen. Reg. No. 123, May 
9, 1955, 34 Comp. Gen. 782.) 
Standard Forms and Procedure for Transpor- 
tation of Passengers. 
=-—* Gen. Reg. No. 108, Supp. No. 3— 


Standard ame and Procedure for Transpor- 
tation of Passengers. 

Standard Forms and Procedure for Trans- 
portation of Passengers, Certificate in Lieu 
of Lost ——— Request. 

cea y Gen. Reg. No. 108, Supp. 
No. 3—Rev., 30 Comp. Gen. 586.) 

| Standard Forms and Procedure for Transpor- 

tation of Passengers. 








| 
| 
| Standard Forms and Procedure for Transpor- 


tation of P: 


ngers. 
(See Gen. 


g. No. 86—Rev.) 


Standard Forms and Procedure for Govern- | 


ment Advertising. 
(Revised by Gen. Reg. No. 109—Rev., 28 
Comp. Gen. 742.) 
orms and Procedure for Govern- 
ment Advertising. 


(Amended by Gen. Reg. No. 109—Rev., | 
—— Nos. 1 and 2.) | 
Stand: Forms and Procedure for Govern- 


— Soe. 


Standard Forms and Procedure for Transpor- 


29 Comp. 


29 Comp. 


34 Comp. 


26 Comp. 


Do. 


30 Comp. 


30 Comp. 


Do, 


30 Comp. 
30 Comp. 


26 Comp. 





28 Comp. 


30 Comp. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. 


Gen. ! 


Gen. 


Gen. 
Gen. 


Gen. 


Gen. 


Gen. 


. Gen. 


607. 


654. 


616. 


975. 


546. 


742. 


751, 
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Gen. Reg. No. Date Title | Published 





of Tort Claims Against the United States. | 
(Par. 6 augmented by Gen. Reg. No. 110, 
Supp. No. 1.) 
6, 1952 | Standard Voucher and Procedure for Payment | 31 Comp. Gen. 
of Tort Claims Against the United States. 
9, 1950 eee Form for Reporting Leave Trans- | 29 Comp. Gen. ! 
rred. 
1 (See Gen. Reg. No. 111, Supp. No. 2.) 
111—Supp. No.1_| Dee. 5, 1950 —— Form for Reporting Leave Trans- | 30 Comp. Gen. 
(Rescinded by Gen. Reg. No. 111, Supp. 
No. 2, 31 Comp. Gen. 752.) 
111—Supp. No. 2. Jan. Standard Form for Reporting Leave Trans- | 31 Comp. 


Feb. 12, 1947 | Standard Voucher and Procedure for Payment | 26 Comp. Gen. 992. 


ferred. 
| Re PO Be Public Voucher for Fees and Mileage of Wit- | 31 Comp. 
| nesses. | 
a cas ovine Sept. 20, 1951 | Procedure for Distributing Receipts Due | 31 Comp. 
| States and Counties from Federally Owned | 
| | Lands. 
Sept. 26,1951 | Standard Voucher for Payments to Partici- | Do. 
pants in Cultural-Cooperation Programs. | 
Jan. 29,1952 (No title.) Prescribing a Standard Form of | 31 Comp. 
Voucher and Schedule of Payments. 
(Reseinded by Gen. Reg. No. 115—Rev. | 
| 32 Comp. Gen. 617.) 
Sept. 18,1952 Standard Form of Voucher and Schedule of _ 32 Comp. 
Payments and Procedure for Retention of 
Fiscal Documents for Site Audits. 
(Revised by Gen. Reg. 115, Supp. No. 2, 
Oct. 7, 1953. 33 Comp. Gen. 655.) 
(Par. 7 (c), Amended by Gen. Reg. No. 
115—Rev., Supp. No. 3, Feb. 25, 1955, 
34 Comp. Gen. 753.) 
(Subpars. (a) and (b) of Par. 7, Revised 
by Gen. Reg. No. 115—Rev., Supp. No. 
4, Mar. 30, 1955, 34 Comp. Gen. 753.) | 
115—Rev., Supp. an. 26,1953 | Standard Form of Voucher And Schedule of 
No. 1. Payments and Procedure for Retention of | 
| Fiscal Documents for Site Audits. 
115—Rev., Supp. . 77,1053 | do $ 
No. 2. 
115— Rev., Supp. pb. 25, 1955 | 
No. 3. 
115—Rev., Supp. | Mar. 30, 1955 | 
No. 4. } 
116 Mar. 17,1952 | Procedures in Adjusting Errors in Charges 
and Credits to Appropriations, Limitation, 
Receipt and Other Accounts. 
(See Accounting Systems Memorandum 
No. 13, 30 Comp. Gen. 621.) 
| Procedure for Issuance of United States Sav- | 32 Comp. 
| ings Bonds Under the Payroll Savings Plan 
Where Addressograph Facilities of Disburs- 
ing Offices are Used. 
(Revised by Gen. Reg. No. 117, noe, No. 
1, 32 Comp. Gen. 633, and Supp. No. 2. 
32 Comp. Gen. 633.) 
117 and Supps. | (Rescinded by Gen. Reg. No. 117—Rev., 
1-2. | Oct. 4, 1954, 34 Comp. Gen. 754.) } 
117—Supp. No.1! Jan. 2,1953 | Procedure for Issuance of United States Sav- | 
ings Bonds Under the Payroll Savings Plan 
Where Addressograph Facilities of Disburs- 
ing Offices are Used. 
Apr. 22, 1953 d 


| Oct. 4, 1954 | do 
| Sept. 9, 1953 | Rendition of Statements of Depositary Ac- 
counts and Check Data to the General 
Accounting Office; Check Voiding and Can- 
cellation Procedures; Processing Undeliver- 
able Checks; and Other Related Check 
Matters. 
(Rescinded by Gen. Reg. No. 118—Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 
(Rescinded by Gen. Reg. No. 122, May 5, 
1955, 34 Comp. Gen. 769.) 


117—Supp. No. 2 
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| 


Date | Title | Published 


Gen Reg. No. 


118—Rev__....__| June 29,1955 | Rendition of Statements of Depositary Ac- | 34 Comp. Gen. 757. 
| counts and Check Data to the United | 
| | States General Accounting Office; Check | 
Voiding and Cancellation Procedures; Proc 
| essing Undeliverable Checks; and Other 
| Related Check Matters. 





te a cnmmatiliiinard | Sept. 28,1953 Procedures Relating to the Audit, Recon- 33 Comp. Gen. 663. 
| ciliation, and Adjustment of Depositary 
| Accounts. 

119 and Supp. 1-. (Rescinded by Gen. Reg. No. 119—Rev., 







June 30, 1955, 34 Comp. Gen. 764.) 
119—Supp. No. 1_| May 14,1954 | Procedures Relating to the Audit, Recon- | 33 Comp. Gen. 666. 
| ciliation, and Adjustment of Depositary | 













Accounts. } 

119—Rev-__......| June 30, 1955 Procedures Relating to the Reconciliation and | 34 Comp. Gen. 764. 
Adjustment of Disbursing Accounts. 

Ti iteiccancaitecimiiaese Sept. 28,1953 | Reporting and Accounting for Uncollectible | 33 Comp. Gen. 667. 


Receivables and aa of Collections 
Made by the General Accounting Office. | 

ee pT Re a et el er 33 Comp. Gen. 669. 
a or Jan. 21,1955 Collections on Account of the Unofficial Use | 34 Comp. Gen. 768. 
of Facilities Subscribed for and/or Used by 
the Government. 





ae May 5,1955 Rendition of Disbursing Officers’ Accounts to | 34 Comp. Gen. 769. 
the United States General Accounting Of- | 
fice. | 

Ss a hesibtiniaitiagaphien May 9,1955 | Passenger Transportation Services for the | 34 Comp. Gen. 782. 


Account of the United States. 


LIST OF COMPTROLLER GENERAL’S SPECIAL REGULATIONS 













Reg. No. Date | Title Published 





Regulations Governing the Recognition of 
Attorneys and Agents and Other Persons 
Representing Claimants Before the General | 

Accounting Office. [ 





30 Comp. Gen. 591. 









LIST OF TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
JOINT REGULATIONS 










Reg. No. Date | Title Published 
Di iittala aa geal Sept. 22, 1950 Procedure for Handling Repayments to | 30 Comp. Gen. 595. 
| Appropriations. | 


EEE Apr. 16,1951 | Procedure for Making Appropriated Funds 30 Comp. Gen. 596. 
Available for Disbursement. 

stance ceteinetiataanahe | June 12,1951 | Procedure for Handling Special Trust, Re- | 30 Comp. Gen. 597. 

| 


3—Amend. No.1_| Dec. 21,1951 | Modification of the Definitions of Available | 31 Comp. Gen. 768. 
| | and Unavailable Receipts. 

4.____............| June 30,1953 | Modification of Warrant Procedures... _...._- 32 Comp. Gen. 634. 

4—Rev......-...| Apr. 29,1955 | Modification of Warrant Procedures and | 34 Comp. Gen. 814.* 


Elimination of Certain Checking Accounts. 


| 
| 
volving and Deposit Fund Collections. | 
| 
| 
| 









*See ASM No. 15 Supp. No. 3. 


LIST OF GENERAL SERVICES ADMINISTRATION—TREASURY DEPART- 
MENT—GENERAL ACCOUNTING OFFICE JOINT REGULATIONS 


Reg. No. Date Title | Published 












Unnumbered.-.-| Mar. 10, 1952 


Joint Regulation for Small Purchases Utilizing | 31 Comp. Gen. 768. 
Imprest Funds. | 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
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APPENDIX 


Supps. 
Nos. 1-2. 


8—Supp. No. 1...) 


8—Supp. No. 2... 


9—Second Rev__.! 


9—Second Rev., 
Supp. No. 1. 


9—Second Rev., 
Supp. No. 2. 


9—Second Rev., 
Supp. No. 2— 
Rev. 


9—Second Rev., 
Supp. No. 
Second Rev. 


9—Second Rev. 
Supp. No. 3. 
9—Second Rev 
Supp. No. :- 





July 


~ 21, 1950 | 


. 30, 1951 


. 14,1952 


| May 4, 1953 | 


J 
« | 


Nov. 


| Withdrawals and Credits Between Appro- 


6, 1951 | 


Title 


Initiation of Accounting Systems Memoranda. | 

Present Status and Application of General | 
Regulations No. 100. 

Modifications of General Regulations No. 88— | 
Revised and Supplement No. 2, to Incor- | 
porate Provisions of Travel Expense Act 
of 1949 Relating to Advances to Employees. 

(Rescinded by General Regulations No. 
88—2d rev., 30 Comp. Gen. 551.) 
Genera! Supply Fund Billing Procedure 
(Rescinded by A. S. M. No. 4—Revised, 
30 Comp. Gen. 598.) | 
General Supply Fund Billing Procedure _-__-- 
(Superseded by A M. No. 9—2d rev., 
Supp. No. 7, 32 Comp. Gen. 637.) 

Vouchers for Payment of Post Office Box 
Rent. 

Outline of Suggested Motor Vehicle Account- 
ing Forms and Procedures. 

Modifications in Accounting Procedures of | 
General Regulations Ne. 100. 


Modification in Reporting Requirements of | 


General Regulations No. 100. | 

Standard Form No. 1148 Prescribed for Use 
by Disbursing Officers in Submitting State 
ment of Depositary Account and Report 
of Checks Drawn. 


(Reseinded by Gen. Reg. No. 118, Sept. 9, 


| 29 Comp. 


| 29 Comp. 





1953, 33 Comp. Gen. 656.) 
(Rescinded by Gen. Reg. No. 118—Re 
29, 1955, 34 Comp. Gen. 757. 
Standard Form No. 1148, Prescribed for Use 
by Disbursing Officers in Submitting State- | 
ment of Depositary Account and Report | 
of Checks Drawn 
(Rescinded by Gen. Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) | 
Revised Requirements in the Preparation 
of Standard Form No. 1148. Statement of | 
Depositary Account and Report of Checks | 
Drawn. 
(Rescinded by Gen..Reg. No. 118, Sept. 9, 
1953, 33 Comp. Gen. 656.) 
Withdrawals and Credits Between Appro- 
priations. 
(Superseded by A. S. M. No. 9—Revised, 
30 Comp. Gen. 599.) 
Withdrawals and Credit Between 
priations. 
(Superseded by A. S. M. No. 9—2d Rev., 
30 Comp. Gen. 607.) 


v., June 


Appro- 


priations. 

(Par. 5, rescinded by A. 
Rev., Supp. No. 9, 
Comp. Gen. 813.) 

Reimbursements to General pagely Fund 

(Superseded by A. S. M. No. 9—2d rev. 

Supp. No. 7, 32 Comp Gen. 637.) 
IMistribution of Standard Form No. 1151, Ap- | 
propriation Transfer Authorization. 

(Rescinded by A. 8S. M. No. 9—2d rev., 
Supplement No. 2—Revised, 31 Comp. 
Gen. 774.) 

Distribution of Standard Form No. 1151, Ap- 
priation Transfer Authorization. 

(Reseinded by A. S. M. No. 9—2d rev., 
Supplement No. 2—2d rev., 32 Comp. 
Gen. 635.) 

Distribution of Standard Form No. 1151, Ap- 
propriation Transfer Authorization. 

(Rescinded 7 A. S. M. No. 9—2d Rev., 
Supp. No. 9, May 10, 1955, 34 Comp. 
Gen. 813.) 

Transfers from Deposit Fund Accounts on | 
Standard Form No. 1081. 


S. M. No. 9—2d 
es 10, 1955, 34 


Nov. 16, 1951 | Adjustments Representing Transfers Between 





Receipt Accounts. 


Published 


Gen 


| 29 Comp. Gen 


29 Comp 


Gen 


30 Comp. 


Gen. 


550. 
552. 


554. 


Gen. 598. 


29 Comp. Gen. 557. 


Not published. 


29 Comp. Gen. 5: 


30 Comp 


24 Comp. 


320 Comp. 


29 Comp. 


| 30 Comp. 


| 30 Comp 


| 30 Comp. 


30 Comp. 


31 Comp. 


32 Comp. 


Gen. 599. 


Gen. 565. 
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A. 8. M. No. 








Second Rev., 
Supp. No. 5. 


























9—Second Rev. 
Supp. No. 5— 


Rev. 
Second Rev., 
Supp. No. 6. 






































9—Second Rev., | 


Supp. No. 7. 




















9—Second Rev., 
Supp. No. 7— 
Rev. 
! 

i 











May 








Oct. 












































Nov 























| 
12—Supp. No. 1__| Apr. 











| 
| 
12—Supp. No. 2.-. 








July 






































—_ SE 
BBincncscwsswssee 


Jan. 
-| Apr. 























15—Supp. No. 1_- 
15—Supp. No. 2_-! 


June 








June 














15—Supp. No. 3..| May 














Apr. 














16 me supe. | 
No. 
sbi: No. 1. 





| Sept. 








Date 


Mar. 


Mar. 


June 


| May 


Nov. 


. 24, 1950 | 
. 11, 1950 | 


. 11, 1950 | 
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d 





21, 1952 


tions and/or Funds, Standard Form No. 
1081, Rev. 

(Rescinded by A. 8. M. No. 9—2d Rev., 
Supplement No. 5—Rev., 32 Comp 
Gen. 635.) 

Voucher and Schedule of Withdrawals and 
Credits, Standard Form No. 1081—Revised. 


17, 1953 


10, 1952 | Transfers on Standard Form No. 1151, Appro- 

| priation Transfer Authorization. 

| (Rescinded by A. 8. M. No. 9—2d Rev., 
Supp. No. 9, May 10, 1955, 34 Comp. 

Gen. 813.) 

Reimbursements to the General 

Administration. 

(Revised by A. S. M. No. 9—2d Rev., 

Supp. No. 7—Rev., Nov. 17, 1954, 34 


19, 1953 | Services 


Comp. Gen. 812.) 
Reimbursements to the General Services 
Administration. 


Preparation and Distribution of Standard 
Form No. 1151, Appropriation Transfer 
Authorization. 

Repayments to Appropriations. - 

(Pars. 5 (a) and (b) rescinded | by Gen. 
Reg. No. 118, Sept. 9, 1953, 33 Comp. 
Gen. 656). 


Schedule or Voucher and Schedule of With- 
drawals and Credits Between Appropria- 


(Par. 5 (c) rescinded by Gen. Reg. No. | 


119, Sept. 28, 1953, 33 Comp. Gen. 663.) 
(Pars. 5 (a) and (b), rescinded by Gen. 
. No. 118—Rev., June 29, 1955, 34 

Comp. Gen. 757.) 
(Par. 5 (c), rescinded by Gen. Reg. No. 

119—Rev., June 30, 1635, 34 Comp. 

Gen. 764.) 


r) 
a 


Fund Subsidiary Accounts. 

Procedures for Adjusting Errors in Charges 
and Credits to Appropriation, Limitation 
Receipt and Other Accounts. 

(Rescinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 

Requests for Revision of General Accounting 
Office Settlements. 

(Reseinded by General Regulations No. 
116, 31 Comp. Gen. 765.) 
Correction of Errors Which Affect Available 
Special or Trust Fund Receipt Accounts. 

(Rescinded by General Regulations No 

116, 31 Comp. Gen. 765.) 
Adjustments Between Depositary Accounts 

(Rescinded by Gen. Reg. No. 119, Sept. 28, 
1953, 33 Comp. Gen. 663.) 

(Par. 5 (c), rescinded by Gen. Reg. 
119—Rev., June 30, 1955, 34 
Gen. 764 y 

Administrative Examination of Accounts 

Procedure for Making Appropriated Funds 
Available for Disbursement (Amended by 
A.5.M. No 15, Supp. No. 3, May 5, 1955, 
34 Comp. Gen. 814.) 

Additional Requirements in Connection with 
Account Current Reconciliations. 

Waiving of Existing Requirements of Law 
That Funds Be Requisitioned and Ad- 
vanced to Disbursing Officers. 

Discontinuing the use of Funded Checking 
Accounts in the Issuance and Payment of 
Checks Drawn on the Treasurer of the 

| _ United States. 

26, 1951 | Procedures for Accounting for Funds Made 
| Available for Disbursement and for Collec- 
tions Made by the Defense Department. 
(Rescinded by A.S.M. No. 36, Jan. 31, 1955, 34 

Comp. Gen. 826.) 
Use of Standard Form Account Current No. 

1019 Revised. 


24, 1951 


17, 1951 | 


No. 


11, 1951 
16, 1951 | 


10, 1952 | 
30, 1953 


5, 1955 


6, 195 


omp. | 


Accounting for Limitations and Working | 


31 Comp. Gen. 77 


32 Comp. 


31 Comp. 


32 Comp. Gen. 


34 Comp. Gen. 


34 Comp. Gen. 


30 Comp. Gen. 


30 Comp. Gen. 


30 Comp. Gen 


30 Comp. Gen. 
31 Comp. 


30 Comp. Gen 


30 Comp. 
30 Comp. 


Gen 
Gen. 


31 Comp. 


32 Comp. Gen. 


34 Comp. Gen. 


30 Comp. Gen. 


31 Comp. Gen. 


Gen. & 


Gen. 7 


‘ 


637. 


812 


$13 


614 


617. 


618. 


62). 


Gen. 77 


- 621, 


. 622. 


623. 


Gen. 77 


814. 


627. 


777. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 


Title Published 


12, 1951 | Procedures for Handlin ing Special, | Trust, | 30 Comp. Gen. 631. 
um 


Rev anid and Deposit Collections. 


17 and Supps. 1-2. 

17—Supp. No. 1..| Sept. 18, 1951 

17—Supp. No. 2.| Dee. 21, 1951 
14, 1955 


10, 1951 


18—Supp. No. 1.; June 10, 1952 


of: gs Ge 


19—Supp. No. 1.| Dee. 


. 20, 1952 
10, 1952 


. 15, 1952 | 


16, 1952 


19, 1953 
16, 1952 


24—Supp. No. 1-| 





26, 1953 


8, 1953 
11, 1954 


8, 1953 | 
. 21, 1951 | 


. 31, 1952 | 


Disposition of Balances in Special Fund 


| Capital Transfers From Revolving Funds. 





(Par. 9, Rescinded by A.S.M. No. 36, Jan. 
31, 1955, 34 Comp. Gen. 826.) 
(Reseinded by A. Ss. Pur No. 17—Rev., June 
14, 1955, 34 Comp. Gen. 816.) 
Credits to Available pecial or Trust Funds 
Receipts Which Are a Result of Charges | 
to Expenditure Accounts. 


Amendment of the Definitions of Available | | 31 Comp. 


and Unavailable Receipts. 
Procedures for Handling ‘Collections 
Revi _— of Account Current 


(Rescinded by Gen. Reg. No. 122, May 5, 
1955, 34 Comp. Gen. 769.) 
Reimbursement to Employees for Expenses 
Incurred in the Use of Taxicabs Within 
Designated Post of Duty. 
Claim for Reimbursement for Expenditures 
on Official Business. 


Civil Service Retirement and Disability | 
Fund Receipts. 


Revision of Varioes Standard Form Vouchers_| 31 Comp. 
.| 31 Comp. 


Return of Working Fund Account Balances__ 
(Superseded by A. 8S. M. No. 22—Rev., 
32 Comp. Gen. 640.) 

Transfer of Fund Account Balances to Reflect 
Extension of Period of Availability. 

Accounting for the Proceeds of Sales of Per- 
sonal Feapesty, 

(Superseded by A. S. M. No. 23—Rev., 
32 Comp. Gen. 641.) 

Accounting for the Proceeds of Sales of Per- 
sonal Property. 

Revised Preentane for the Cancellation of 
Checks Drawn on the Treasurer of the 
United States. 

(Rescinded by Gen. Reg. No. 118, Sept. 
9, 1953, 33 Comp: Gen. 656.) 

Cancellation of Unnegotiated Checks of In- | 
competents, Deceased Civilian Officers and 
Emplo: —— and Deceased Public Creditors 
of the ited States. 

(Rescinded by Gen. Reg. No. 118, Sept. 
9, 1953, 33 Comp. Gen. 656.) 

(Rescinded by Gen. Reg. No. 118-Rev. June 
29, 1955, 34 Sema Gen. 757.) 

Adjustment of Small Differences Disclosed in 
the Reconciliation and Audit of Checking’ 
Accounts of All Government Officers Draw- 
ing Checks on the Treasurer of the United 
States. 

ee Xs Gen. Reg. —_ 119, Sept. 
28, 1953, 33 Comp. Gen. 663.) 
(Rescinded by Gen. Reg. No. 119-Rev., 
June 30, 1955, 34 Comp. Gen. 764.) 


Appropriations or General Fund Appro- 
priations Derived From Special Fund 
Appropriations. 
Reporting Requirements for Checking Ac- 
— Maintained on a Disbursing Station 
asis. 
(Rescinded by Gen. Reg. No. 118-Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 


| Accounting for Unclaimed Moneys of Indi- | 32 Comp. 


viduals Whose Whereabouts are Unknown. 
...| 33 Comp. 
Standard Format For Reporting Check Series | 33 Comp. 


Jsed. 
(Rescinded in part by Gen. Reg. No. 122, 
May 5, 1955, 34 Comp. Gen. 769.) 
(Rescinded by Gen. Reg. No. 118-Rev., 
June 29, 1955, 34 Comp. Gen. 757.) 
Direct Deposit By Administrative Agencies. 
Direct Deposit of Collections 


| Real Property Accounts and Records 


31 Comp. 


| 34 Comp. 
| 31 Comp. 
| 31 Comp. 


| 31 Comp. 


33 Comp. 
Procedure for Handling Certain Classes of | 31 Comp. 


32 Comp. 
31 Comp. 


32 Comp. 
31 Comp. 


32 Comp. 


32 Comp. 


| 33 Comp. 
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LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
SYSTEMS MEMORANDUMS—Continued 


Title Published 


| 


. 29,1954 | Accounting For Check Issue Discrepancies of | 


$1 or More by Disbursing Officers. 

(Rescinded by A. S. M. No. 33-Rev., June 

29, 1955, 34 Comp. Gen. 818.) 

29, 1955 | Accounting for Check Issue Discrepancies of | 34 Comp. Gen. 8 
| $1 or More by Disbursing Officers. 

May 17, 1954 | Elimination of Individual Appropriation and | 33 Comp. Gen. 
Fund Balances From Disbursing Officers’ 
Accounts. | 
Sept. 3,1954 |Reporting and Related Requirements Under | 34 Comp. Gen. 8 
the Provisions of Sec. 1311, Supplemental 
Appropriation Act, 1955, P. L. 663, 
proved Aug. 25, 1954. 
35—Supp. No. 1_| Sept. 29. 1954 | 34 Comp. 
35— 11, 1954 |__- es 34 Comp. 
36 an. 31,1955 | Rescission of i - | 34 Comp. 
randum No. 16, Supplement 
and Paragraph 9 of Accounting Systems 
Memorandum No. 17. 

23,1955 | Unpaid and Overpaid Balances in Individual | 34 Comp. 826. 

| Pay Accounts at the Close of a Fiscal Year. 

Mar. 9,1955 | Elimination of Requirement by General | 34 Comp. 827 
| Accounting Office of Certification of 
Invoices by Public Utilities. 


33 Comp. Gen. 677. 








LIST OF UNITED STATES GENERAL ACCOUNTING OFFICE ACCOUNTING 
PRINCIPLES MEMORANDUMS 


A.P M. No. Date | Title Published 


Nov. 26,1952 | Statement of Accounting Principles and | 32 Comp. Gen. 650. 
Standards for the Guidance of Executive 
Agencies of the Federal Government. 
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GENERAL REGULATIONS NO. 18 
Supplement No. 1 
July 28, 1954 


ACCOUNTING FOR FUNDS PERTAINING TO THE DISTRICT OF COLUM- 
BIA BY OFFICERS NOT UNDER THE JURISDICTION OF THE DISTRICT 
COMMISSIONERS 


General Regulations No. 18, dated February 5, 1923, 2 Comp. Gen. 834, is 
hereby rescinded, the applicable accounting procedures being covered by General 
Regulations Nos. 80, 14 enn Gen. 940, 84-Second Revision, 30 Comp. Gen. 541, 
and 93-Second Revision, 33 Comp. Gen. 650, and Accounting Systems Memo- 
randum No. 15, 30 Comp. Gen. 623. 

Frank H. WEI!ITzEL, 


Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 34 
Supplement No. 12 
November 5, 1954 


REVISION OF STANDARD PAYROLL FORMS 


1. In conformance with the provisions of Public Law 587, 82d Congress, 
approved July 17, 1952, 66 Stat. 765, relating to withholding, for State income tax 
purposes, on the compensation of Federal employees, and Public Law 598, 83d 
Congress, approved August 17, 1954, entitled Federal Employees’ Group Life 
Insurance Act of 1954, 68 Stat. 736, the following standard forms prescribed in 
General Regulations No. 34, 3 Comp. Gen. 1022, and supplements, are hereby 
revised by the addition of necessary columns and space to record the additional 
deductions from compensation of Federal employees: 

Standard Form No. 1013a—Revised, Payroll for Personal Services—Annual 
Salary Basis (Continuation Sheet). 

Standard Form No. 1013c—Revised, Same as above (Memorandum copy). 

Standard Form No. 1072a—Revised, Payroll for Personal Services—Various 
Salary Bases (Continuation Sheet). 

Standard Form No. 1072c—Revised, Same as above (Memorandum copy). 

Standard Form No. 1074a—Revised, Payroll for Personal Services— Miscel- 
laneous (Continuation Sheet). 

Standard Form No. 1074c—Revised, Same as above (Memorandum copy). 

Standard Form No. 1074d—Revised, Payroll for Personal Services—Miscel- 
laneous, Payroll Certification and Summary (Original). 

Standard Form No. 1074e—Revised, Same as above (Memorandum copy). 

2. Agencies should immediately place requisitions with Federal Supply Service, 
General Services Administration, for such quantity of the forms as will be required 
for their needs. 

Frank H. WE!TzEt, 


Acting Comptroller General of the United States. 


GENERAL REGULATIONS No, 50—REVISED 
Supplemen 
June 14, 1955 


SETTLEMENT OF DOUBTFUL CLAIMS AND ACCOUNTS AGAINST THE 
UNITED STATES EXCEPT THOSE INVOLVING COMMON CARRIERS 
INCIDENT TO RATES, FARES AND CHARGES 


This Supplement amplifies and modifies the provision of General Regulations 
No. 50, Revised, dated October 24, 1949, 29 Comp. Gen. 539, as amended, only 
insofar as concerns claims and accounts against the United States (hereinafter 
called “general” claims) other than those involving common carriers incident to 
rates, fares and charges. Those regulations continue to apply to such claims 
involving common carriers and, to the extent not modified by this Supplement, 
to general claims. 

1. Doubtful general claims should be directed to the General Accounting 
Office, Claims Division, Washington 25, D. C. The transmittal should contain 
a statement as to the doubt involved and that the claim has not been paid and 
= not be paid except pursuant to certification in the name of the Comptroller 

eneral. 
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2. Claims or accounts are doubtful when in the exercise of reasonable prudence 
a person having final responsibility for decidi 1g appropriate action is unable to 
positively decide that they are or are not payable. 

As applied to routine processing of unpaid accounts, this requires that all cases 
which are not completely free from doubt be referred to a fully responsible ad- 
ministrative level for determination whether the doubts can be resolved to the 
extent that payment may be made or that the claim should be disallowed, or 
whether the cases should be sent to the General Accounting Office for direct settle- 
ment. Also, all appeals from or protests against administrative actions should be 
sent to the General Accounting Office for direct settlement unless it is determined 
administratively that the action taken was clearly in error and properly can be 
corrected by the agency. 

3. Any protest or appeal from a General Accounting Office settlement, or 
additional claim amounting to a request for reconsideration of such settlement, 
will be referred to the General Accounting Office. The prior claim will be cited 
and additional administrative report will be furnished if necessary. 

4. To the extent practicable, arrangements have been or will be made by the 
Claims Division and Accounting Systems Division with departments or agencies 
for the presentation and settlement of doubtful general claims on vouchers or 
voucher schedules. In such eases, certification of allowance will be made on the 
voucher which will be forwarded individually or by scheduling to the proper dis- 
bursing officer for payment, either directly, if payable from the appropriation 
“Payment of Certified Claims,”’ or, if payable from open appropriations or funds, 
through the administrative department or agency for processing through its 
records. Procedures for vouchering claims, including document distribution, will 
be included in the individual arrangements. 

5. Where general claims are settled by Certificate of Settlement (GAO Form 39), 
the original and three copies will be forwarded to the administrative department 
or agency except where payment is to be made by the Chief Disbursing Officer, 
Treasury Department, from the account “Payment of Certified Claims.” The 
original and the claimant’s notice will be forwarded by the department or agency 
to the disbursing officer for payment, except where voucher schedule procedures 
are in use, in which case only the claimant’s copy will be sent to the disbursing 
officer. The original will be used to support the disbursing officer’s account, or 
the fiscal accounts of the department or agency if voucher scheduling is used, 
instead of being returned to the Claims Division. 

6. Where a specified amount is allowed but all or part of the amount is withheld 
to liquidate an indebtedness to the Unitea States, distribution of certificates of 
settlement will be as described in paragraph 5 above except to the extent other- 
wise provided in subparagraphs (a), (b), and (c) of paragraph 3 of Supplement 
No. 1—Revised, to these regulations, dated July 20, 1953, 33 Comp. Gen. 647. 

7. Certifying and disbursing officers will not be held pecuniarily liable for 
payments made pursuant to claims settlement certifications issued in the name 
of the Comptroller General which appear regular on their face, except that they 
will not be relieved of the responsibility, where required, for determining that a 
sufficient balance exists in the —— or fund to cover the involved pay- 
ments. Internal controls assure the authenticity of the signatures of the persons 
certifying amounts due in the name of the Comptroller General, which therefore 
need not be further verified as a condition precedent to payment. 


JoserpH CAMPBELL, 
Compiroller General of the United States, 
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GENERAL Bees. ssenee NO. 51 


Supplement No. 10— Revised 
March 7, 1955 


PUBLIC VOUCHERS FOR PURCHASES AND SERVICES OTHER THAN 
PERSONAL 
(For Use in Foreign Countries Only) 


1. Purpose.—This supplement revises the provisions of General Regulations 
No. 51, Supplement No. 10, issued April 20, 1949, 28 Comp. Gen. 735, with respect 
to securing the signature of the payee evidencing receipt of payment on public 
vouchers for purchases and services other than personal in foreign countries. 

2. Forms Prescribed.—The following standard forms of vouchers are prescribed 
for general use throughout the Government service in foreign countries: 

Standard Form No. 1146, Public Voucher for Purchases and Services Other 
Than Personal (For Use in Foreign Countries Only)—Original. 

Standard Form No. 1146a, Public Voucher for Purchases and Services Other 
Than Personal (For Use in Foreign Countries Only)—Memorandum. 

3. General Procedures.—All instructions contained in General Regulations No. 
51, dated June 18, 1926, 5 Comp. Gen. 1059, supplements thereto, and circular 
letters issued by this Office pertaining to the use of Standard Form No. 1034— 
Revised, will be followed, unless impracticable of application, in the use of Stand- 
ard Form No. 1146 herein prescribed. Provision has been made on the form for 
showing the amount for which the voucher is approved, in foreign currency and 
in United States dollars, and the appropriate rate of exchange. In those instances 
where the check is drawn on a foreign depositary, there is provided at the bottom 
of the form a line for showing check number, date, the amount in foreign cur- 
rency, and the name of the depositary on which drawn. 

4. Depositary Bank Certification.—In those countries where depositaries do not 
release checks with the periodic monthly bank statement, the disbursing officers 
who maintain checking accounts at such depositaries shall request a list of the 
checks paid for the period, by number and amount, such list to bear a certificate, 
over the signature of an officer of the bank, as follows: 

“T certify that the above is a true and correct list ot all checks paid by this bank 
and charged to the account shown in the heading hereof during the period covered 
by this statement and that the originals of such checks are on file in this bank and 
are required to be held for -_-- years. 


Signature of depositary official’’ 


This depositary bank certification shall be acceptable as evidence of payment in 
lieu of the payees’ signatures for receipt of check heretofore required on Standard 
Form No. 1146. Upon completion of the reconciliation of the monthly statement 
from the local depositary, the disbursing officer shall add a certificate to the effect 
that he has reconciled the statement with his records and has found it to be in 
agreement therewith. 

5. Use of ne Stocks of Standard Forms Nos. 1146 and 1146a.—Existing 


stocks of Standard Forms Nos. 1146 and 1146a may be used. The last footnote 
on the form requiring the signature of the payee in acknowledgement of receipt of 
check on a foreign depositary shall be disregarded. At the next printing of the 
standard forms, the two asterisks now appearing before the word “‘Payee’’ in the 
receipt portion of the form and the corresponding footnote will be omitted. 

6. Effective Date-——The provisions of this supplement will become effective 
immediately. 

7. Rescission—Supplement No. 10 to General Regulations No. 51, dated 
April 20, 1949, 28 Comp. Gen. 735, is hereby rescinded. 


JosEPpH CAMPBELL, 
Comptroller General of the United States 








































750 APPENDIX 










GENERAL REGULATIONS NO. 70 
Supplement No. 1 
January 18, 1955 


COLLECTING AND DISBURSING OFFICER’S OR AGENT’S REPORT OF 
NO TRANSACTIONS 


1. In order to eliminate the requirement for the use of a special form by col- 
lecting and disbursing officers in reporting “‘no transactions” in their accounts 
during an accounting period, General Regulations No. 70, dated October 12, 1928, 
8 Comp. Gen. 705, is rescinded and Standard Form No. 1063, Collecting and Dis- 
bursing Officer’s or Agent’s Report of No Transactions, prescribed therein, is 
declared obsolete. 
2. In lieu thereof, such officers may use the account current form, Standard 
Form No. 1019—Revised, or whatever type of report form being used, for this 
urpose. 
. 3 This matter will be included in a future regulation of this Office. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 80 
Supplement No. 2 
October 18, 1954 


RENDITION OF ACCOUNTS TO THE GENERAL ACCOUNTING OFFICE 


1. Paragraph 11 (g) of General Regulations No. 80, dated August 15, 1934, 
14 Comp. Gen. 940, is hereby rescinded. 

2. In lieu of the rescinded procedure each disbursing agency will make provi- 
sion in its internal audit procedures for a verification of the cash and related cash 
assets held in the accountability accounts of its disbursing officers. Such verifi- 
cations should be made at unannounced intervals and as frequently as necessary 
to assure the proper and correct statement of such items in the disbursing officer’s 
accounts. 

3. The General Accounting Office will continue to make such independent 
verifications of the cash accounts as deemed necessary during field inspections 
of disbursing offices. 

E. L. Fisuer, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 87 
Supplement No. 4 
August 12, 1954 


ACCOUNTING FOR MONEYS RECEIVED BY OFFICERS AND EMPLOYEES 
OF THE UNITED STATES 


1. Purpose.—The purpose of this Supplement is to establish revised instructions 
concerning the inscription of checks and other types of remittances payable to 
the Government of the United States and its agencies. 

2. Revision Paragraph 1, General Regulations No. 87, dated June 25, 1936, 
15 Comp. Gen. 1159, is hereby revised to read as follows: 

“1. Administrative handling of checks and other remittances can be facilitated 
if remittors are instructed to draw such instruments to the order of the particular 
Government agency, office, or officer title in the case of tax or customs payments. 
In no event should agencies instruct remittors to make checks, money orders, or 
other types of negotiable instruments payable to individual officers or employees 
of the Government by name. 

“a. Departments, bureaus, agencies, or offices should instruct debtors to have 
remittances drawn to the Government in favor of the specific organizational or 
operating unit, within the major organizational identity, in order that the pay- 
ments may be directed to the unit maintaining the accounts to be credited. 

“‘b. Examples of possible inscriptions are: 

(1) Bureau of the Public Debt (U. 8. Treasury Department). 
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(2) National Park Service (......--..------ >. 
(Location) 
“*(3) Passport Office, Department of State. 
“(4) Immigration and Naturalization Service, Department of Justice. 
““(5) Bureau of Finance, Post Office Department. 
**(6) ig Supply Service (General Services Administration) (Region 
° 


“(7) Federal Housing Administration (_.......----..-- . 
(Location) 
““(8) (Name of Corporation) 

“The above examples are only suggestive and each agency may develop the 
inscription form best suited to its particular needs. Whether or not the major 
organization identity is required to be shown in the inscription, as well as the 
minor administrative organization unit or operating unit, is optional. If it is 
suitable under the circumstances, it might be limited to first letter abbreviations. 

“It should be recognized that the space on most commercial checks for showing 
payee is very limited and this factor will require consideration in developing the 
payee format to be prescribed by an agency. 

“ce. For payments of Federal taxes and customs duties, remittors should be 
directed to make their remittances in favor of: 

(1) District Director of Internal Revenue ( 
(Location) 


(2) Collector of Customs ( ), as the case may be. 


“Under no circumstances should the remittance documents be drawn in the 
individual name of the director or collector.” 

3. Endorsement of Remittances—Under the provisions made herein for the 
inscription of negotiable instruments payable to the U. S. Government, the 
endorsement stamp of the collecting agency should conform to the directed inscrip- 
tion wording supplemented with additional appropriate wording for the complete 
endorsement as required by Treasury Department Circular No. 176, dated 
December 21, 1945. 

4. Effective Date and Reference.—The provisions of this Supplement will become 
effective immediately upon receipt of this Regulation. Any remittances received 
that are drawn payable to the ‘Treasurer of the United States’’ will, of course, 
be accepted and processed under regular deposit procedures as heretofore. Any 
questions on this Regulation should be referred to the Accounting Systems Divi- 
sion, General Accounting Office. 

Frank H. WEI!TzEt, 


Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 88, SECOND REVISION 
Supplement No. 2 
June 10, 1955 


STANDARD FORMS AND ACCOUNTING PROCEDURES FOR TRAVEL 
ADVANCES AND FOR REIMBURSEMENT OF TRAVEL EXPENSES 


1. Purpose.—The purpose of this Supplement is to revise paragraph 7 of General 
Regulations No. 88, Second Revision, dated November 7, 1950, 30 Comp. Gen. 
551, for the vouchering of advance travel payments to employees. 

2. Paragraph 7 is revised to read as follows: 

After approval of the advance, Standard Form No. 1012—Revised, Travel 
Voucher, will be prepared in the name of the applicant. The words ‘Advance to 
employee per travel authorization’”’ will be inserted on the voucher in lieu of the 
words “Travel and other expenses in the discharge of official duty from 
to under authority,’’ which will be blocked out. The signature of 
the applicant will not be required on Standard Form No. 1012—Revised which 
will be certified by an authorized certifying officer and processed for payment 
by the disbursing officer in the same manner as other vouchers. The optional 
procedure contained in paragraph 5 (j) of General Regulations No. 115—Revised, 
dated September 18, 1952, 32 Comp. Gen. 617, will continue to apply in those 
agencies using the combination Voucher and Schedule of Payments, Standard 
Form No. 1166, or approved adaptation thereof. 

3. Effective Date.—The provisions of this Supplement are effective immediately. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 
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GENERAL oe NO. 102, SECOND REVISION 


REVISIONS OF CERTAIN FORMS PRESCRIBED IN GENERAL REGULA- 
TIONS NO. 102, SECOND REVISION 


1. In conformance with the provisions of Public Law 587, 82d Congress’ 
approved July 17, 1952, 66 Stat. 765, relating to withholding, for State income 
tax purposes, on the compensation of Federal employees, and Public Law 598, 
83d Congress, approved August 17, 1954, 68 Stat. 736, entitled Federal Employees’ 
Group Life Insurance Act of 1954, the following standard forms prescribed in 
General Regulations No. 102, Second Revision, 25 Comp. Gen. 940, are hereby 
revised to provide necessary columns and space to record additional deductions 
from compensation of Federal employees: 

Standard Form No. 1125—Revised, Payroll Control Register. 

Standard Form No. 1125A—Revised, Payroll Control Register. 

Standard Form No. 1126—Revised, Payroll Change Slip—Payroll Copy. 

Standard Form No. 1126a—Revised, Payroll Change Slip—Employee’s Copy. 

Standard Form No. 1126b—Revised, Payroll Change Slip—Disbursing 
Officer’s Copy. 

——— Form No. 1126c—Revised, Payroll Change Slip—Administrative 
opy. 

Standard Form No. 1126d—Revised, Payroll Change Slip—Personnel Copy. 

Standard Form No. 1127—Revised, Individual Pay Card. 

Standard Form No. 1128—Revised, Payroll for Personal Services—Payroll 
Certification and Summary (original). 

Standard Form No. 1128a—Revised, Payroll for Personal Services—Payroll 
Certification and Summary (memorandum). 

2. As there is ample space on the previous edition of Standard Forms Nos. 
1125A—Revised and 1126—Revised for showing the present deductions, the 
existing stocks of these two forms will be used until exhausted. Agencies should 
place requisitions immediately with the General Services Administration, Federal 
Supply Service, for such quantity of Standard Forms Nos. 1125—Revised, 1127— 
Revised, and 1128—Revised as will be required for their needs. 





Frank H. WEITZEL, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 106 
Supplement No, 3 
December 14, 1954 


ACCOUNTING FOR PAY ROLL DEDUCTIONS AND CASH COLLECTIONS 


FOR CREDIT TO THE “CIVIL SERVICE RETIREMENT AND DISABILITY 
FUND” 


1. Purpose-——This Supplement is issued to rescind General Regulations No. 
106, dated October 9, 1946, 26 Comp. Gen. 975, and Supplements Nos. 1 and 2 
thereto, dated November 4, 1949, 29 Comp. Gen. 546, and June 28, 1950, 29 
Comp. Gen. 547, respectively. 

2. Standard Forms.—The following standard forms shall be continued for use in 
application of the fiscal and accounting procedures established for administration 
of the Civil Service Retirement Act of May 29, 1930, 46 Stat. 468, as amended. 
Instructions as to the purpose and use of these forms will be found in the Federal 
Personnel Manual ee in the Retirement Accounting Manual which is issued by 
the United States Civil Service Commission with the concurrence of the 
Comptroller General of the United States. 


Standard Form No. 2800, Application for Death Benefits. 

Standard Form No. 2801, Application for Retirement. 

Standard Form No. 2802, Application for Refund of Retirement Deductions. 

Standard Form No. 2803, Application for Service Credit. 

Standard Form No. 2804, Election to Make Voluntary Contributions. 

——— Form No. 2805, Request for Recovery of Debt Due the United 
tates. 

Standard Form No. 2806, Individual Retirement Record. 
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Oopetort Form No. 2806-1, Notice of Correction of Individual Retirement 

ecord. 

Standard Form No. 2807, Register of Separations and Transfers. 

Standard Form No. 2807-1, Register of Adjustments. 

Standard Form No. 2807-2, Annual Summary of Retirement Fund Transac- 
tions. 

Standard Form No. 2808, Designation of Beneficiary. 


3. Effective Date.-—This Supplement will become effective as of January 1, 1955. 


Frank H. WEITZEL, 
Acting Comptroller General of the United States, 


GENERAL REGULATIONS NO. 115—REVISED 
Supplement No. 3 
February 25, 1955 


STANDARD FORM OF VOUCHER AND SCHEDULE OF PAYMENTS AND 
PROCEDURES FOR RETENTION OF FISCAL DOCUMENTS FOR SITE 
AUDIT 


1. Purpose-—The purpose of this supplement is to revise the instructions to 
agencies under site audit with respect to transmitting paid transportation vouchers 
to the General Accounting Office for rate audit, and revise the provisions of 
General Regulations No. 115—Revised, dated September 18, 1952, 32 Comp. 
Gen. 617, accordingly. 

2. Paragraph 7 (c) is amended to read as follows: 

“‘(c) Voucher schedules and supporting basic documents covering payments to 
common carriers for transportation services will be forwarded to the General 
Accounting Office, Division of Audits, Examination and Settlement Branch, 
Washington 25, D. C., on a fiscal year basis unless the agency is advised otherwise 
by this Office. When such documentation is transmitted, it should be packaged 
and labeled, generally, as specified in paragraph 6 (c) revised, and contain in 
wr number 1, a transmittal letter or list indicating the “from” and ‘‘to”’ 

ureau voucher numbers or bureau schedule numbers, covered in the shipment. 
Any breaks in serial sequence of bureau voucher numbers or bureau schedule 
numbers, whichever type of numbering system is used to number transportation 
vouchers, should be noted on the list to avoid subsequent inquiry by this Office 
for apparent missing vouchers.” 

3. Effective Date.—The provisions of this supplement are effective immediately. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 115—REVISED 
Supplement No. 4 
March 30, 1955 


STANDARD FORM OF VOUCHER AND SCHEDULE OF PAYMENTS AND 
PROCEDURE FOR RETENTION OF FISCAL DOCUMENTS FOR SITE 
AUDIT 


1. Purpose-—This Supplement to General Regulations No. 115—Revised, 
revises certain procedures for the retention and subsequent disposition of fiscal 
documents after they have served all administrative requirements of the agency 
and all audit purposes of the General Accounting Office. 

2. Applicability—The provisions of this Supplement are applicable to all 
agencies which are currently subject to the provisions of General Regulations 
No. 115—Revised, dated September 18, 1952, as amended, 32 Comp. Gen. 617. 
The provisions of subparagraph 7 (b), below, are also specifically made applicable 
to all organizations and agencies under the jurisdiction of the Department of 
Defense, and the Post Office Department. 

3. Revised Procedures.—The provisions of subparagraphs (a) and (b) of para- 
graph 7 will hereafter be as follows: 

“(a) Effective as of the beginning date of the first audit period, all vouchers, 
contracts, schedules, accounts current and other related supporting documents 
will be retained by the agency at the location where the related books of account 
and records are kept. With the exception of documents supporting and evidenc- 
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ing payments for transportation services, all records of financial transactions 
relating to fiscal years for which the audit has not been completed and records 
relating to the latest fiscal year for which the audit has been completed, will be 
retained by the agency for use in connection with any current audit and until the 
records have served all agency administrative requirements. 

“(b) 1. Each agency should submit to the Comptroller General for approval 
an over-all fiscal records program under which documents no longer required for 
audit or administrative purposes will be transferred in an orderly manner to 
Federal Records Centers operated by the General Services Administration. 
After approval of such program by the Comptroller General, it will be the re- 
sponsibility of representatives of the administrative agency to initiate, consistent 
with regulations of the General Services Administration, any transfer of fiscal 
documents to the Federal Records Centers. Any proposed transfer of fiscal 
documents should be addressed to the Deputy Regional Sieestem. Records Man- 
agement Service, General Services Administration, in the region in which the 
records for transfer are located. Such transfers must be consistent with the ap- 
proved over-all fiscal records program and the written notices or approvals men- 
tioned in paragraphs 7 (b) 2 or 7 (b) 3, below. Proposed transfers of cost-type 
documents mentioned in paragraph 7 (b) 3 should be made separate from pro- 
posed transfers of other fiscal documents covered by paragraph 7 (b) 2. 

“2. The General Accounting Office will furnish administrative agencies with 
written notifications upon completion of the audit of documents and records other 
than those pertaining to cost-type contracts or sub-contracts. Thereafter, the 
approval of the transfer of the records covered by such notices should not be 
requested of the General Accounting Office. 

“3. With respect to fiscal records pertaining to cost-type contracts, the Gen- 
eral Accounting Office will not issue notices of completion of audits. In the 
event it is deemed advisable to transfer such documents to Federal Records 
Centers, whether in the custody of the contractors, subcontractors, or the agency, 
the administrative agency will request the written approval of the appropriate 
following General Accounting Office representative. cost-type contracts in 
the Washington, D. C., area the audit responsibility for which rests with the 
Washington audit staff, such transfers will be approved by the responsible As- 
sociate Director of Audits; for other cost-type contracts, such transfers will be 
approved by the Regional Audit Manager, Division of Audits, in charge of the 
area where the records are located. These General Accounting Office represen- 
tatives are authorized to approve in writing such transfers on a fiscal year basis 
or on the basis of terminated contracts (either terminated at the option of the 
Government or because of completion of the contract). 

“4, In connection with any transfer of records initially held for comprehensive 
or site audit by the General Accounting Office (including records pertaining to 
cost-type contracts or sub-contracts), the shipping agency shall include reference 
to the General Accounting Office records group Code No. 217 on the Standard 
Forms No. 134, Records Shelf List, and No. 135, Transmittal of Government 
Records. A copy of each of these executed forms shall be receipted by an em- 
ployee of the Federal Records Center and forwarded promptly to the Examina- 
tion and Settlement Branch, Division of Audits, General Accounting Office, 
Washington 25, D. C., for records control purposes.” 

4. Effective Date.—The provisions of this Supplement shall become effective 
immediately. 

JoserpH CAMPBELL, 


Comptroller General of the United States. 


GENERAL REGULATIONS NO. 117—REVISED 
October 4, 1954 


PROCEDURE FOR ISSUANCE OF UNITED STATES SAVINGS BONDS UNDER 
THE PAYROLL SAVINGS PLAN WHERE ADDRESSOGRAPH FACILITIES 
OF DISBURSING OFFICES ARE USED 


1. Purpose.—These regulations revise the procedure for the issuance of United 
States Savings Bonds—Series E, purchased by employees of the various govern- 
mental departments and agencies through the payroll savings plan, to provide 
for the use of Standard Form No. 1166, Voucher and Schedule of Payments, in 
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lieu of Standard Form No. 1081—Revised, Voucher and Schedule of Withdrawals 
and Credits, in submitting requests for issuance of bonds to the disbursing officer. 

2. Forms Prescribed.—The following standard forms are hereby prescribed: 

Standard Form No. 1168—Revised, Request for Issuance of United States 
Savings Bonds—Series E (Original, white). 

Standard Form No. 1168a—Revised, Request for Issuance of United States 
Savings Bonds—Series E (Memorandum copy, yellow—For record copy 
of schedule). 

Standard Form No. 1168b—Revised, Request for Issuance of United States 
Savings Bonds—Series E (Memorandum copy, yellow—Disbursing Office 
Copy—Progress Sheet). 

Standard Form No. 1168c—Revised, Request for Issuance of United States 
Savings Bonds—Series E (Memorandum copy, yellow—Copy to be 
retained by Administrative Office). 

3. Procedure.—a. Where the designated disbursing officer for the issuance of 
bonds maintains files of addressograph plates, identified by subscriber numbers, 
for inscribing bonds purchased under the payroll savings plan, there shall be 
furnished to such officer a subscriber number list (original only) showing subscriber 
numbers of employees for whom bonds are to be issued, using separate subscriber 
number lists for each bond denomination and each month of issue. 

b. All subscriber number lists for each denomination and each month of issue 
w ll have as a cover sheet a certification (in triplicate) on Standard Form No. 
1168—Revised, Request for Issuance of United States Savings Bonds—Series FE, 
otnly the original of which is to be signed. The agency will retain the quadruplicate 
copy of the said Standard Form No. 1168—Revised. 

c. An executed Standard Form No. 1166, Voucher and Schedule of Payments, 
for the full purchase price of the bonds to be issued, will be submitted to the dis- 
bursing office with the certified Standard Form No. 1168—Revised and related 
subscriber number lists. The Standard Form No. 1166 will be processed in 
accordance with current procedures. Federal agencies for which a Treasury 
disbursing office does not disburse, but for which savings bonds are issued, will 
transmit their check payable to the ‘Treasurer of the United States’’ in lieu of 
Standard Form No. 1166, for the purchase price of the bonds to be issued. 

d. Upon receipt in the disbursing office of (1) the certified Standard Form No. 
1168—Revised, with two unsigned copies, (2) the subscriber number list, and (3) 
an executed Standard Form No. 1166 for the total of amounts indicated on the 
accompanying Standard Form No. 1168—Revised (or accompanied by a check in 
the case of agencies for which the disbursing office does not disburse), credit will 
be made to the appropriate account in accordance with established procedure. 
Addressograph plates will be withdrawn from the disbursing office files for those 
employees indicated on the subscriber number lists, and the savings bonds and 
Standard Forms No. 126A, Bond Issuance Schedule (the latter in triplicate), will 
be printed from such plates. When the supply of Standard Forms No. 126A on 
hand in the disbursing office is exhausted, plain payroll listing sheets (in triplicate), 
ten names to a sheet, may be used. 

e. Upon completion of the printing operation, the certified Standard Form No. 
1168—Revised, the subscriber number list, and the original of the bond issuance 
schedule will be securely stapled together and returned by the disbursing office 
to the agency with the bonds. The administrative agency will retain the originals 
of the above-mentioned accounting documents for use in the site audit of payrolls 
by representatives of the General Accounting Office. Standard Forms 1166 for 
U. S. Savings Bond purchases are not required to be supported in the Account 
Current by Standard Form No. 1168—Revised. Standard Form No. 1168A— 
Revised will be stapled to the duplicate copy of the bond issuance schedule and 
forwarded by the disbursing office to the designated Federal Records Center. 
Standard Form No. 1168b—Revised will be stapled to the triplicate copy of the 
bond issuance schedule and retained in the disbursing office. 

f. Upon receipt by the purchasing agency of the bonds and related schedules, 
the bonds will not be released until they have been verified with the subscriber- 
employee accounts of the agency. In this verification any bonds found to be 
incorrectly issued will be returned to the issuing disbursing officer in accordance 
with established procedures. 

4. No standard form of subscriber number list is prescribed. However, 
subscriber number lists should show subscriber numbers in numerical order on 
sheets not smaller than 8 by 10% inches, or larger if desirable. It is preferable 
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that subscriber number lists be printed. Appropriate numbers will be circled to 
indicate the employee subscribers for whom bonds are to be issued. A specimen 
of a suggested number list is attached. 

5. Standard Form No. 126, Bond Issuance Schedule, may be used by those 
agencies which prepare their own schedules of employee-subscribers for whom 
bonds are to be issued. After the present stocks of the Standard Form No. 126A, 
Continuation Sheet, are exhausted, plain payroll listing sheets may be used. 

6. Effective Date—The provisions of these regulations shall become effective 
immediately. The supply on hand of Standard Form No. 1168 may be used 
until exhausted. 

7. Rescissions.—General Regulations No. 117, 32 Comp. Gen. 626, and Sup- 
plements Nos. 1, 32 Comp. Gen. 633, and 2, 32 Comp. Gen. 633, are rescinded. 


Frank H. WEITZEL, 


Acting Comptroller General of the United States. 
Enclosure 


SUBSCRIBER NUMBER LIST FOR ISSUANCE OF UNITED STATES SAVINGS 
BONDS-— SERIES E 


Page 1 of _... pages 


Name of agency --..--- pcacanaie ..... Agency code... -. 


ESET TROE, | = cheba tndiamatciahhd = 
Pay roll unit ...___. 











101 151 





1 251 351 401 451 
2 52 102 152 202 252 302 352 402 452 
3 53 103 153 203 253 303 353 403 453 
4 54 104 154 204 254 304 354 404 454 
5 55 105 155 205 255 305 355 405 455 
6 56 106 156 206 256 306 356 406 456 
7 57 107 157 207 257 307 357 407 457 
8 58 108 158 208 258 308 358 408 458 
Q 59 109 159 209 259 309 359 409 459 

10 60 110 160 210 260 310 360 410 460 

ll 61 111 161 211 261 311 361 411 461 

12 62 112 162 212 262 «4312 8362 412 462 

13 63 113 163 213 263 313 363 413 463 

14 64 114 164 214 264 314 364 414 464 

15 65 115 165 215 265 315 365 415 465 

16 66 116 166 216 260316 366 416 466 

17 67 117 167 217 267 317 367 417 467 

18 68 118 168 218 268 318 368 418 468 

19 69 119 169 219 269 319 369 419 469 

2 70 120 170 220 270 320 370 420 470 

21 71 121 171 221 271 321 371 421 471 


91 141 191 241 291 341 391 441 491 
92 142 192 22 22 S82 302 42 492 
93 143 198 23 293 443 
94 144 194 86244 204 
95 145 195 245 295 
96 146 196 246 206 346 396 446 496 
97 147 197 2470 0=— 297 
98 148 198 248. 298 
99 149 199 249 299 

100 10 6200 CSHs«C800 


Do not write on reverse of this sheet 


2 ae ae _ a a a | oe | 
23 2 1 ee: OS Sa ae a eB 
4 74 «#12 «#6174 «224 24 324 374 424 «474 
25 75 #125 #175 %25 25 33% 375 42 475 
26 76 125 176 «422% ©6«©6©276©6©6©382606387%60|«=— 426: 476 
27 wT ww 2: ae St ae er --a oee 
23 78 #128 #178 #4%28 28 328° 378 48 478 
29 79 #129 #4179 «#4229 «©6279 «68290 «638790 «= 420s: 4:79 
30 8 130 18:9 230 20 330 380 430 480 
31 81 131 181 21 21 331 381 “431 = «6481 
32 82 132 182 232 22 332 382 432 482 
33 83 133 183 233 23 333 383 433 483 
34 8 134 184 24 24 334 384 434 484 
35 8 135 18 235 285 335 3885 435 485 
36 8 6136186 236 336 «386 436 486 
37 87 137 187 237 27 337 387 437 487 
38 8 138 188 238 28 338 388 438 488 
39 89 139 189 239 289 339 «389 439 489 
40 9 140 190 240 20 340 30:0 440 490 
41 
42 
43 
44 
45 
46 
47 
48 
49 
iO 
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GENERAL REGULATIONS NO. 118—REVISED 
June 29, 1955 


RENDITION OF STATEMENTS OF DEPOSITARY ACCOUNTS AND CHECK 
DATA TO THE UNITED STATES GENERAL ACCOUNTING OFFICE: 
CHECK VOIDING AND CANCELLATION PROCEDURES: PROCESSING 
UNDELIVERABLE CHECKS: AND OTHER RELATED CHECK MATTERS 


1. Purpose.—General Regulations No. 118, dated September 9, 1953, 33 Comp. 
Gen. 656 is hereby revised, and the following procedures are prescribed for the 
reporting of transactions in checking accounts with the Treasurer of the United 
States by United States Government disbursing officers, except those of Govern- 
ment corporations, and other related matters concerning checks issued under 
such accounts. Procedures relating to accounts maintained with designated de- 
positaries, in either United States or foreign currencies, are covered by a separate 
General Regulations. 

2. Rescissions.—General Regulations No. 91-Second Revision, dated January 
9, 1947, 26 Comp. Gen. 970; Accounting Systems Memorandum No. 8, dated 
June 23, 1950, 29 Comp. Gen. 565, and Supplements Nos. 1 and 2 thereto, dated 
July 26, 1950, 30 Comp. Gen. 599, and April 23, 1952, 31 Comp. Gen. 773 respec- 
Crea Jae 5 fa) and (b) of Accounting Systems Memorandum No. 10, 
dated October 5, 1950, 30 Comp. Gen. 614; Accounting Systems Memorandum 
No. 24, dated June 16, 1952, 31 Comp. Gen. 790, and Supplement No. 1 thereto, 
dated July 9, 1952, 32 Comp. Gen. 643; Accounting Systems Memorandum No. 
27, dated June 30, 1953, 32 Comp. Gen. 648; Accounting Systems Memorandum 
No. 30, dated January 11, 1954, 33 Comp. Gen. 673, and General Regulations 
No. 118, dated September 9, 1953, are hereby rescinded, and the procedures 
prescribed hereunder will supersede those formerly provided for by such Regu- 
lations and Memorandums. 

3. Revision of Procedures—These Regulations make certain revisions in pro- 
cedures for reporting transactions, processing of check cancellations, handling of 
undeliverable checks, and other related check matters, as they apply to both the 
funded and unfunded checking accounts. 

4. General Requirements.—Each disbursing officer drawing checks on the Treas- 
urer of the United States will prepare and forward to the Depositary Accounts 
Branch, Division of Audits, United States General Accounting Office, Washing- 
ton 25, D. C., on or before the 10th day of each month a statement which will 
show all transactions in the checking account(s) for the preceding month. 

5. Report Forms.—a. Standard Form No. 1219A, Statement of Accountability 
(Memorandum), will be used by disbursing officers for reporting transactions in 
unfunded checking accounts to the Depositary Accounts Branch of the United 
States General Accounting Office as provided for in General Regulations No. 122, 
dated May 5, 1955, 34 Comp. Gen. 769. The Statement must be supported by 
detailed oak issue lists or carbon copies of all checks issued and related adjust- 
ment documents. 

b. Standard Form No. 1148, Statement of Depositary Account and Report of 
Checks Drawn, will be used by disbursing officers for reporting transactions per- 
taining to funded checking accounts. A separate report will be submitted for 
each checking account symbol, following instructions stated on the reverse of the 
form. The check series used for the accounting period will be reported on the 
reverse of the form immediately below the line instructions. The disbursing 
officer will show the beginning and ending serial numbers of the check series used 
during the reporting period. If there were any breaks in the series used, each 
such break should be reported to avoid unnecessary inquiry by this Office. If 
the space is not adequate, a separate schedule should be prepared and attached. 
The statement, Standard Form No. 1148, must be supported by detailed check 
issue lists or carbon copies of all checks issued, documentation of adjustments, 
and list of confirmed certificates of deposit to checking account. 

(1) Standard Form No. 1148 will be prepared by the disbursing officer for 
distribution as follows: 

Original—To Depositary Accounts Branch, Division of Audits, United 
States General Accounting Office, Washington 25, D. C. 
Copy.—To Central Administrative or Accounting Office of the disbursing 
officer as may be required by administrative instructions. 
—— be retained by the disbursing officer for his accounting record 
S. 
(Additional copies may be prepared if administratively required.) 
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c. It will not be necessary to submit with either form separate additional lists 
of checks drawn for: cash, transfer of funds, deposits, deferred credit items, 
advances, and adjustments to checking account, unless specifically requested by 
this Office. However, it will be incumbent upon each disbursing officer to main- 
tain his check issue records in such form as to be able to furnish a detailed listing 
of such checks if the information is required by this Office in connection with the 
reconciliation of the checking account. 

d. When a disbursing officer ceases disbursing at a disbursing office or station, 
he will render a statement of his accountability as of the close of the last day of 
his official operation at such office or station irrespective of the fact that such date 
may be other than the close of the calendar month. Where there is a successor 
disbursing officer, he will open his accounts with the closing balances as stated 
by his predecessor. The regular Standard Forms No. 1148 or 1219A, as pre- 
scribed above, will be used for the final accounting report and such forms should 
be clearly identified as the closing report by writing the word “FINAL” in capital 
letters immediately above the space where the officer shows his name in the head- 
ing of the forms. 

6. Detailed Check Issue and Deposit Information—a. General Requirements.—All 
checks issued during the month should be reported on either check issue lists, or 
by the submission of carbon copies of checks issued, listed or arranged in numerical 
sequence. Lists of deposits Fn the case of funded checking accounts) should 
show the date, number, and amount of each certificate of deposit. 

b. Check Lists —Depending upon the type of check issued, i. e., paper check 
or card check, the following requirements will apply: 

(1) Paper Checks.—While the submission of carbon copies of checks to serve 
as check lists is desirable because of economy and accuracy, in cases where it is 
impracticable to supply such copies, typed or tabulated lists may be submitted 
in lieu of carbon copies. Skeleton forms for making carbon copies of checks, 
numbered to agree with original checks, may be requisitioned from the Govern- 
ment Printing Office. Where tabulated lists are submitted, the applicable dis- 
bursing symbol number of the disbursing officer should be shown on the bottom 
of each continuation sheet of checks drawn, if not shown otherwise on each sheet. 
If, after preparation of the list, any corrections are necessary, such corrections 
should be made in the same manner as prescribed under (2) Card Checks. Where 
carbon copies of checks are submitted in lieu of lists, any necessary corrections 
should be noted on the check copies. Copies of checks voided should be so 
stamped. 

(2) Card Checks.—Check lists for card check accounts should reflect the checks 
in numerical sequence and show for each check the date, check number, and 
amount. Each page of the check list must show the disbursing symbol over 
which the checks were drawn. If, for internal use of the disbursing agency, 
other punched information in the card checks needs to be shown on the check 
list, such arrangement will be acceptable to this Office. In certain exceptional 
cases where the voucher (or abstract of individual payments) is prepared to show, 
in addition to other required information, the check numbers in numerical se- 
quence, a carbon copy of such document may be submitted in lieu of a formal 
list of checks drawn, upon special authorization from this Office. Tabulated 
listings of checks drawn in the forms specified above must be oompletely legible 
and all corrections made in ink. If any listed checks are voided, the amounts 
of such checks should be lined out and the legend ‘‘Voided” placed opposite the 
check number. The total amount of checks drawn under either check listing 
alternative should be summarized by block totals for each 1,000 checks drawn, 
controlling on digits 999 of the check serial number (example: 1-999, 1,000—1,999, 
etc.), the grand total of which should agree with the total checks drawn as shown 
on Standard Form No. 1148 submitted for funded checking accounts, or with the 
amount reported in Section II (part A), Column 2 of Standard Form No. 1219A, 
submitted for unfunded checking accounts. If, because of administrative ac- 
counting requirements or mechanical equipment limitations, it is not possible to 
mechanically reflect block totals for each 1,000 checks drawn, a typewritten sum- 
mary listing of the 1,000 block control totals must accompany the check issue 
lists. 

7. Voided and Spoiled Checks—a. General.—For the purposes of check account- 
ing, original checks, which after drawing or in the course of drawing by the dis- 
bursing officer are not to be issued, will be identified and processed under the 
following classifications. 
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(1) Votided Checks.—Original serially numbered checks, which after preparation 
are not to be released to the payees due to withdrawal of the vouchers or voucher 
items by the administrative office, will be rendered non-negotiable by placing the 
words ‘‘Void—Not Negotiable, No Check Issued Under This Number’ on the 
face of the checks in prominent size to remove all danger of successful negotiation. 

(2) Spoiled Checks: This classification of checks will apply to those instances 
where the original serially numbered checks must be rewritten due to the checks 

2ing (a) mutilated or spoiled in preparation, or (b) incorrectly prepared. Under 
either of the above circumstances, disbursing officers will issue replacement 
checks. Where regular control numbered replacement check stock is available, 
such checks will be used to replace the original serially numbered checks for 
release to the payees. Where replacement check stock is not available or used in 
the disbursing operations, the next available serially numbered original checks 
will be used as the replacement checks to the payees. All original checks so re- 

laced in issue will be rendered non-negotiable by placing the words ‘“‘Spoiled- 
Not Negotiable, Replacement Issued Under Control No. ___” or (“Check 
No. ___’’) on the face of the checks in prominent size to remove all danger of 
successful negotiation. 

(a) In those instances where control numbered replacement checks are used, 
the check will be prepared to show the same date, check number, and symbol as 
the original with the proper and correct name of the payee and the amount as 
certified for payment. The control numbers of the replacement checks used will 
be shown on the original checks as indicated above. 

(b) Where regular prenumbered check stock must be used as a replacement 
check, the check will be prepared to show the same date as the original check 
(the disbursing symbol being the same) with the proper and correct name of 
payee and the amount as certified for payment. The regular pre-printed serial 
number on the check will in no way be altered or changed. The number of the 
original check being replaced will be shown in the lower left corner of the replace- 
ment check as follows: “Issued to Replace Check No. ___.””. Where check issue 
lists are submitted to this office, the replacement check numbers will be included 
in the regular check list; however, the amounts of such checks will not be shown 
or included in the total of checks issued for the month. The note ‘‘See Check 
No. ___,”’ citing the original check being replaced should be shown opposite the 
replacement check serial number. If carbon copies of checks are furnished, the 
replacement check carbons will be placed in. their proper numerical sequence 
location; however, the amounts of such replacement checks will not be included 
in the total checks issued. 

(c) Where a check must be rewritten, after issue to the payee, due to an error 
in name spelling and/or designation of payee on the certified voucher, Standard 
Form No. 1147, ‘“‘Request for Issuance of Replacement Check Due to Error in 
Name and/or Designation of Payee,” is available for use. Standard Form No. 
1147, when used, should be prepared in duplicate. The original will become a 
record in the disbursing station’s permanent files, and the carbon copy will be 
retained by the administrative office for attachment to the office copy of the 
voucher or in the paid voucher files. If the adjustment action is handled by no- 
tation methods, the administrative check issue records and voucher copies should 
both be noted of the action taken. 

(d) In those cases where the check symbol of issue is no longer active, it will be 
necessary to issue a new check to replace the erroneous check under a current 
disbursing symbol. The original check being replaced will be stamped “‘ NOT 
NEGOTIABLE—For Payment and Credit in Treasurer’s Account” and deposited 
to the credit of the disbursing officer’s deposit fund account ‘‘__X6875.” A dis- 
bursement voucher will then be processed for payment from the deposit fund 
account and a check drawn to the payee over the current disbursing symbol in 
payment of the voucher. 

b. Reporting and Disposition of Voided and Spoiled Checks.—At the close of each 
monthly accounting period a separate numerical listing will be prepared of the 
voided checks and of the spoiled checks. The lists will be submitted with the 
checks to the Depositary Accounts Branch, Division of Audits, United States 
General Accounting Office, Washington 25, D. C. The listings should be plainly 
identified as to class of checks, accounting month, and disbursing symbol. If 
receipt for the shipment is desired, an extra copy of the listing or of the trans- 
mittal letter should be furnished with the shipment. 

8. Procedure for Processing the Cancellation and Crediting the Proceeds of Checks 
Not Due the Payees or Their Estates—a. The procedures for effecting the cancel- 
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lation by Government disbursing officers of checks drawn on the Treasurer of the 
United States where the proceeds of the checks are not due the payees or the payees’ 
estates will apply as set forth below. In certain cases where it would be more 
expedient and serve the best interests of the Government, checks drawn on the 
Treasurer of the United States, that are for cancellation and come into the posses- 
sion of the General Accounting Office will be processed for cancellation directly 
by this Office, with appropriate notice to the disbursing officer and administrative 
agency or office affected. 

(1) Checks will be processed for cancellation only upon the basis of Schedules 
of Canceled Checks, Standard Forms No. 1098—Revised, received from the appro- 
priate administrative office. Checks which are not to be paid to the payees as 
drawn, because of circumstances requiring settlement by either the General 
Accounting Office or the administrative agency concerned with the payment, will 
not be scheduled for cancellation, but will be handled under the claim or settle- 
ment procedures required by the laws and regulations pertaining thereto. 

(2) If the disbursing officer receiving the checks and schedules is currently 
disbursing for the administrative office submitting the checks for cancellation, the 
checks can be processed in his accounts whether or not the checks are (a) current 
or uncurrent as to date of issue, (b) the disbursing symbol over which the checks 
were drawn is closed or current, and (c) the proceeds of the checks are for repay- 
ment to an open or lapsed appropriation. 

(3) If the disbursing officer receiving the checks and schedules is not currently 
disbursing for the administrative agency or office for which the checks were drawn, 
the checks and schedules should be returned to the administrative agency or office 
with advice to transmit such schedules and checks to the disbursing officer’s 
central disbursing office for processing. The central or headquarters office of the 
disbursing agency will process the checks for cancellation and credit the proper 
expenditure accounts. 

b. Special Procedures for U. S. Disbursing Officers of the Division of Disbursement 
of the Treasury Department.—United States Disbursing Officers of the Division of 
Disbursement, Treasury Department, located in foreign countries, drawing checks 
on the Treasurer of the United States under special disbursing procedures, will 
not effect check cancellations as provided in these Regulations. Any checks 
drawn on the Treasurer of the United States by such officers, that are to be 
canceled, will be scheduled by the administrative agency to the United States 
Disbursing Officer on Standard Form No. 1098—Revised. The United States 
Disbursing Officer will stamp the checks with the notation as specified in para- 
graph 9 (e) of these Regulations, and forward the schedule: and checks through 
the State Department to the Chief Disbursing Officer, Washington, D.C. The 
Chief Disbursing Officer will then process the checks for cancellation in his account 
under the procedures prescribed herein. 

9. Disbursing Office Procedures for Processing Check Cancellations.—a. Canceled 
check transactions will be processed in a manner similar to collections. The checks 
will be endorsed by the disbursing officer and deposited for credit and for payment 
in the respective checking or other accounts involved. Schedules of Canceled 
Checks, Standard Forms No. 1098—Revised, will serve as the basis for increasing 
the balance of the appropriation, fund, or other account. 

b. Checks drawn for cash or for advances to agent cashiers or officers, which are 
subsequently found to be not required, will not be processed for cancellation in 
disbursing officers’ accounts. The checks will be endorsed by the agent or dis- 
bursing officer, and deposited as cash collections with credit to the appropriate 
accountability accounts. 

c. Check Cancellation Deposits to Funded Checking Accounts.—(1) Certificate of 
Deposit.— Deposits to funded checking accounts will be made on Standard Form 
No. 209 which, when accomplished, will serve as the basis for the corresponding 
increase in the balance of the checking account for the symbol to which the 
proceeds of the canceled checks are credited. All checks, regardless of symbol of 
original issue, will be included in the same certificate of deposit provided the pro- 
ceeds of all such checks are for deposit to the same disbursing symbol. 

(2) Statement of Depositary Account.—The amount of deposits of canceled 
checks for credit to the checking account will be included in line 3 of Standard 
Form No. 1148. Such deposits will be listed on a separate schedule showing the 
total of the items included in the line 3 total. 

(a) Separate numerical listings of the canceled checks for each check symbol 
of issue should be submitted with the Standard Form No. 1148, together with an 
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adding machine recapitulation of the list totals, which must agree with the 
aggregate total of the related certificates of deposit. 

d. Check Cancellation Deposits to Unfunded Checking Accounts—(1) Certificate 
of Deposit.—Deposits of the proceeds of canceled checks will be made by certificate 
of deposit, Standard Form No. 201, for credit to the General Account of the 
swenest of the United States, and with credit to the appropriation or fund 
involved. 

(2) Statement of Accountability (Memorandum) Standard Form No. 1219A.— 
The amounts of deposits of canceled checks for credit to the General Account of 
the Treasurer of the United States, will be accounted for as prescribed in General 
Regulations No. 122, dated May 5, 1955. Separate numerical listings of the 
canceled checks for each check symbol of issue should be submitted with Standard 
Form No. 1219A, together with an adding machine recapitulation of the list 
teks which must agree with the aggregate total of the related certificates of 
deposit. 

z Stamped Notation to be Placed on Checks.—If the checks to be canceled are 
in the hands of the administrative agency, the legend “NOT NEGOTIABLE-For 
Payment and Credit in Treasurer’s Account’ will be placed on each check before 
transmittal to the disbursing office; otherwise, the disbursing officer will stamp the 
legend on the face of each check authorized to be canceled. 

f. Transmission of Deposits of Canceled Checks to Federal Depositaries.— Deposits 
of canceled checks drawn on the Treasurer of the United States should be made 
with Federal Reserve banks, Federal Reserve branch banks, or the Treasurer 
of the United States in Washington, D. C. 

(1) Disbursing officers in the Washington area and in foreign countries, except 
United States Disbursing Officers of the Division of Disbursement, Treasury 
Department, will deposit canceled checks direct with the Office of the Treasurer 
of the United States in Washington, D. C., the same as collection deposits. 

(2) Disbursing officers outside the Washington area and within the United 
States will deposit canceled checks with the nearest Federal Reserve bank, or 
Federal Reserve branch bank. 

(3) Checks received for cancellation need not be transmitted to the depositary 
on a daily basis. The checks may be held for the preparation of one monthly 
certificate of deposit which should be transmitted to the depositary not later than 
the 25th of the month in which the checks are canceled. This will afford sufficient 
time for the checks to be charged in the appropriate checking accounts through 
the normal payment channels before the close of the accounting month. Checks 
received for cancellation during the remainder of the month will be held and 
accounted for in the following month’s accounts. However, upon request from 
an administrative agency for immediate credit of the proceeds of check(s) for 
cancellation in its appropriation or fund accounts, special processing and deposit 
should be made on a current basis. 

(4) Schedules of Canceled Checks, Standard Forms No. 1098—Revised, received 
during the month, will be recorded in the disbursing officer’s accounts as deposits 
when the checks and certificates of deposit have been transmitted to the depositary. 
Receipted copies of the schedules should, however, be released to the administra- 
tive agencies on a daily basis, showing the month and year in which they will be 
cutee in the disbursing officer’s Account Current, or Statement of Account- 
ability. 

g. Checks Canceled for Repayment to Lapsed Appropriations.—Where a check to 
be canceled is for credit to a lapsed appropriation, the Schedule of Canceled 
Checks, Standard Form No. 1098-Revised, will show miscellaneous receipt ac- 
count ‘‘__3590—-Repayments, Lapsed Appropriations” as the account symbol to be 
credited. Such checks will be deposited by Certificates of Deposit, Standard 
Form No. 201, reflecting credit to such account. Disbursing officers of the 
military departments will, however, make such deposits as provided for under 
their respective finance procedures. 

h. Canceled Checks Returned by Federal Reserve Banks Without Credit.— 
Canceled checks sent to the depositary for deposit will be subject to collection 
(payment) the same as other checks. it a check being deposited cannot be paid 
in the account of its issue because of an existing stop payment order, it will be 
returned to the disbursing officer by the depositary as an “‘uncollectible” item. 
Special care should be exercised by disbursing officers in this matter so as to avoid 
this situation. 

i. Cancellation of Checks Outstanding in a Disbursing Officer’s Account.—Provided 
the check for cancellation cannot be produced for deposit processing as prescribed 
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above, due to its loss or destruction, the case including a complete statement of 
facts will be referred to the Depositary Accounts Branch, Division of Audits, 
U. 8. General Accounting Office, Washington 25, D. C., for appropriate cancella- 
tion action. 

j. Cancellation of Undeliverable Checks in the Custody of the General Accounting 
Office, the Proceeds of Which Are Not Due.—(1) In cases where the check to be 
canceled has been forwarded to the General Accounting Office as an undeliverable 
check for central custody under previous requirements, the disbursing officer 
will request the Claims Division, U. S. General Accounting Office, to return the 
check. 

(2) Upon receipt of the check from the General Accounting Office, the pro- 
cedures as provided for in these Regulations will be followed in processing the 
check for cancellation. 

(3) In the event the General Accounting Office should receive a request for 
cancellation of an undeliverable check in its possession directly from the admin- 
istrative agency for which the check was issued, the check will be forwarded to 
the appropriate disbursing officer for processing the cancellation under the pro- 
cedures prescribed in these Regulations. 

(4) Checks forwarded by the General Accounting Office to disbursing officers 
under circumstances cited in subparagraphs (2) and (3) above will be stamped 
with the regular prescribed legend ‘‘N NEGOTIABLE—For Payment and 
Credit in Treasurer’s Account” as a precautionary measure pending complete 
cancellation action by the disbursing officer. 

10. Undeliverable Checks—a. Diletaies Agency Responsibility.—The responsi- 
bility for the custody and safekeeping of checks which cannot be delivered to the 
payees because of lack of proper address, the proceeds of which are still due the 
payees, will rest with the disbursing agency which issued the checks. Each 
agency will prescribe procedures for its disbursing officers with respect to pro- 
vision for safekeeping facilities of undeliverable checks and subsequent release or 
remailing of the checks to the payees upon their request for delivery. The pro- 
cedures may provide for the undeliverable checks to be held at the disbursing 
station of issue or to be held at a central or headquarters location of the agency 
pending delivery of the checks. 

b. Authorized Alternative in Maintenance of the Undeliverable Check Files.— 


Disbursing agencies are hereby authorized to provide, in their safekeeping pro- 
cedures, for defacement of checks, which have been held a reasonable length of 
time for presentation of claims, in order to reduce the risk of holding the checks 
in a negotiable status for an undue period. The time interval before defacement 
of the checks is left to the discretion of the disbursing agency issuing the checks. 
However, such interval should be based on the past yaa of the disbursing 


agencies in the possibility of delivery of the checks to the payees at future dates. 
Defacement of the checks will be accomplished by stamping the words “Not 
Negotiable” on the face of the checks in prominent size to remove all danger of 
successful negotiation. Such action will preclude the use of the checks to effect 
payment to the payees thereafter, and will necessitate the issue of replacement 
or new checks when requests for the checks are received from the payees. 

ce. Procedures for the Issuance of Replacement or New Checks for Defaced Un- 
deliverable Checks.—Undeliverable checks which have been defaced (as provided 
for in paragraph b above) will be, when required, replaced either by the prepara- 
tion of a regular control numbered replacement check or by a new check as pre- 
scribed below. 

(1) If the original defaced check is of the same disbursing symbol as is cur- 
rently being used at the disbursing station holding the undeliverable check, a 
replacement check will be issued under the procedures set forth above in paragraph 
7a (2) for spoiled checks. The original defaced checks will be forwarded to the 
General Accounting Office, included with and under the same procedures as for 
other spoiled checks as prescribed above in paragraph 7b. 

(2) If the original defaced check is in the possession of a disbursing station not 
currently using the same disbursing symbol under which the undeliverable check 
was issued, or is in the possession of the headquarters or central office of the dis- 
bursing agency, the following procedures should be observed. 
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(a) The original defaced check, which already has stamped on its face the words 
“NOT NEGOTIABLE,” will be further stamped immediately under the other 
wording, ‘For Payment and Credit in Treasurer’s Account,” and a reference 
notation should be made on the check, preferably in the lower left corner, indi- 
cating the serial number, date, and disbursing symbol of the new check to be 
issued. The original defaced checks will then be endorsed by the disbursing officer 
and scheduled for deposit as collection items and the procedure as prescribed in 
paragraph 7a (2) (d) followed for the issue of a new check to the payee. 

(b) The above procedures will not affect appropriation accounts. The deposit 
to the deposit fund account will increase the balance in the disbursing officer’s 
checking account, if funded, and the issue of the new checks will offset or decrease 
the checking account balance. The deposits of such checks will be reported on 
line 3 of the Statement of Depositary Account and Report of Checks Drawn, 
Standard Form No. 1148, and the new checks drawn will be listed in the regular 
check issue lists, but reported as an adjustment item on line 16. If checking 
account is unfunded, the deposits will be reported on line 4.2 of Standard Form 
No. 1219A, and the new check drawn will be included in the regular check issue 
list and reported as a regular check issue on line 2.1. 

d. Transfers of Undeliverable Checks to Central or Headquarters Office by Dis- 
bursing Stations.—If the safekeeping and custody procedures prescribed by 
the respective disbursing agencies provide for the transfer of undeliverable checks 
from the disbursing station of issue to the central headquarters office of the 
disbursing agency, the checks before transfer should be rendered non-negotiable 
by stamping the words “Not Negotiable” on the face of each of the checks as 
prescribed above in subparagraph b, as a precautionary step in addition to any 
other requirements for their safe handling while in transit to the central files. 

e. Undeliverable Checks—Deceased Payees.—Checks returned as undelivereble 
due to the death of the payee, or undeliverable checks on file drawn to payees 
who subsequently die before requesting such checks, will continue to be processed 
as required by existing laws and regulations, including the application of the pro- 
ceeds of such checks for set-off purposes. 

f. Undeliverable Checks Now on File in the General Accounting Office.—The 
undeliverable checks now on file in the General Accounting Office will remain in 
its custody. Requests from payees for the delivery of such checks should continue 
to be forwarded to the Claims Division, U. 8. General Accounting Office, Wash- 
ington 25, D. C. 

11. Inquiries Regarding Checks Issued—a. All reports of non-receipt, loss, or 
theft of check should be referred to the disbursing office where the check was 
issued. If the disbursing office is no longer in operation, the inquiry should be 
sent to the central office of the disbursing agency. If the disbursing officer can 
determine from his records that the check has been paid by the Treasurer of the 
United States, or the appropriate Federal Reserve bank, he should forward the 
original papers directly to the Treasurer of the United States, Washington, D. C., 
where the claim will be processed. The claimant should be advised accordingly. 

b. If the disbursing officer cannot determine from records in his office whether 
the check has already been paid, and the check has not been canceled or disposed 
of otherwise, a request should be made upon the Treasurer of the United States, 
or the sa Federal Reserve bank to place stoppage of payment against the 
check, forwarding with the request the payee’s letter and pertinent check infor- 
mation. If, however, the payee alleges non-receipt prior to the date the check 
would normally be expected to reach him, the disbursing officer should communi- 
cate with the payee to ascertain whether the check has not yet been received 
before requesting stoppage of payment. 

12. Disposition of Unused Blank Check Stock.—a. In the event of a change in 
disbursing officers at a disbursing station, where the successor takes over the 
checking accounts of his predecessor, the unused blank check stock will also be 
taken over by the successor disbursing officer as provided for in Treasury Depart- 
ment Circular No. 926—Revised, dated May 10, 1955. 

b. When disbursing stations are deactivated and the disbursing accounts are 
closed, the unused blank checks should be returned to the Treasurer of the 
United States, Budget and Management Office, Treasury Department, Wash- 
ington 25, D. C., in accordance with Treasury Department Circular No. 8- 
Revised, December 19, 1947, amended July 1, 1952. 
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c. In the event blank checks are lost or stolen the disbursing officer should 
notify the Treasurer of the United States, Washington 25, D. C., and the nearest 
office of the United States Secret Service immediately upon the discovery of the 
loss or theft. The notice should include a report of the disbursing symbol and 
the serial numbers of the checks involved. 

13. Effective Date——The provisions of these Regulations shall become effective 
on July 1, 1955. 

JosepH CAMPRELL, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 119—REVISED 
June 30, 1955 


PROCEDURES RELATING TO THE RECONCILIATION AND ADJUSTMENT 
OF DISBURSING ACCOUNTS 


1. Purpose.—These revised Regulations are issued to advise disbursing officers 
maintaining disbursing accounts with the Treasurer of the United States as to the 
actions and procedures that are followed by the General Accounting Office in the 
audit, reconciliation, and adjustment of such accounts, and prescribe the related 
general procedures to be observed by disbursing officers. Disbursing accounts 
of wholly-owned or mixed-ownership Government corporations are excepted. 
The procedures pertaining to disbursing accounts maintained for Government 
corporations are contained in the Regulations under the Government Corporation 
Control Act, effective January 1, 1948, as amended. 

2. Rescissions—The following cited instructions of this Office are hereby 
rescinded and superseded: 

a. Comptroller General’s letter B—99383, dated March 30, 1951, 30 Comp. 
Gen. 639. 

b. Paragraph 5c, Accounting Systems Memorandum No. 10, dated October 
5, 1950, 30 Comp. Gen. 614. 

c. Accounting Systems Memorandum No. 13, dated December 11, 1950, 30 
Comp. Gen. 621. 

d. Accounting Systems Memorandum No. 25, dated October 31, 1952, 32 
Comp. Gen. 643, and 

e. General Regulations No. 119, dated September 28, 1953, 33 Comp. Gen. 
663, and Supplement No. 1, dated May 14, 1954, 33 Comp. Gen. 666. 

3. Reconciliation.—a. Check Reconciliation Statement.—General Accounting. 
Office Form No. 5056 will be prepared for each unfunded checking account recon- 
ciled by the General Accounting Office and a copy thereof will be furnished to 
the disbursing officer concerned. Each statement will show the reconciliation of 
the checks as paid with the amounts as reported issued and a classification of the 
differences disclosed. (See Exhibit A.) The statement will be forwarded to the 
disbursing officer with a detailed list of the checks outstanding through the latest 
payment period considered in the reconciliation. There will also be attached to 
the statement the exception notices covering the discrepancies disclosed in the 
process of reconciliation by this office. 

b. Proof of Depositary Balance.—Periodically a “Proof of Depositary Balance,” 
General Accounting Office Form No. 5022-Revised, will be prepared for each 
funded checking account reconciled by the General Accounting Office and for- 
warded to the disbursing officer. Each proof will show the results of the recon- 
ciliation and a classification of the differences disclosed. The totals of overdrafts 
and underdrafts will be shown in amounts which are (a) adjusted in periods 
subsequent to the period under reconciliation, (b) to be adjusted by the Treasurer 
of the United States, (c) to be adjusted by the General Accounting Office, and 
(d) to be adjusted by the disbursing officer. The proof statement will be fur- 
nished to the disbursing officer together with a detailed listing of the outstanding 
checks and exception notices pertaining to the period through which the account 
has been reconciled. 

c. Exceptions.—Differences disclosed in connection with the reconciliation of 
disbursing officers’ accounts by the General Accounting Office will be stated on 
exception notices where adjustment action is necessary or information on the item 
is required. In cases where the differences apply to the Treasurer of the United 
States, the exception notices will be issued directly to that Office. Two types of 
forms will be used to formally state differences. These forms are as follows: 

(1) General Accounting Office Form No. 5053, “Notice of Exception,” and 
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(2) General Accounting Office Form No. 5054, ‘‘Request for Adjustment or 
Information.” 
An original and one copy of the appropriate form will be forwarded to the officer 
required to take adjustment action. 

d. Replies.—If the difference, reported on Form 5053 or 5054, requires the 
processing of an adjustment in the accounts, the original of such form will be 
retained for attachment to the related Journal Voucher copy, when the clearance 
is effected. Both documents will be submitted with Standard Form No. 1148 or 
Standard Form No. 1219A (Memorandum) for the accounting period in which 
the clearance is accomplished. Where the form requires the furnishing of addi- 
tional information, the reply will be made on the original of the form in the space 
provided thereon for such purpose, and the form returned promptly to the De- 
as Accounts Branch, Division of Audits, United States General Accounting 

ffice. 

4. Adjustment Actions by the General Accounting Office—a. When appropriate, 
action to effect adjustments between or within checking accounts of disbursing 
officers will be initiated by the Depositary Accounts Branch in connection with 
the reconciliation of such accounts. Differences for adjustment within this 
category include the following: 

(1) Depositary Differences of Less Than $1.00.—There has been established a 
deposit fund account entitled “Small Difference Account, Depositary Adjust- 
ments, General Accounting Office, Account Symbol 05X6765.”” This is a central 
account maintained administratively by the General Accounting Office. The 
account will be credited with amounts of small underdrafts and charged with 
the amounts of small overdrafts in the course of reconciling the disbursing officers’ 
checking accounts with the Treasurer of the United States. However, under 
certain circumstances, the administrative agency concerned may request the 
General Accounting Office to effect repayments to the appropriations or funds 
involved if considered necessary. 

(2) Other Checking Account Differences.—With respect to closed check symbols, 
the General Accounting Office will initiate the necessary adjustment actions 
which are ordinarily expected of the disbursing officer. This category includes 
discrepancies of $1.00 or more resulting from overpayments and underpayments, 
overcharges and undercharges to appropriations, uncollectible checks charged 
to appropriation or fund accounts instead of a receipt account, and vice versa, 
payment of both original and substitute checks, deposits to a disbursing officer’s 
checking account instead of the Treasurer’s General Account, and vice versa, 
differences between the printed and punched amounts of card checks, credit not 
claimed for checks issued, improper adjustments in accounts, checks issued to 
wrong payees, improper entries on the Statement of Checking Account, etc. 

(3) Transfers of Amounts of Outstanding Uncurrent Checks.—In accordance 
with the provisions of the Act of July 11, 1947, Public Law 171, 80th Congress, 
61 Stat. 308-310, the General Accounting Office will report to the Secretary of 
the Treasury, as of the close of each fiscal year, all checks drawn on the Treasurer 
of the U. 8. issued by any disbursing officer of the Government or its wholly-owned 
or mixed-ownership corporations, which shall then have been outstanding and 
unpaid for one full fiscal year after the fiscal year in which issued, for transfer to 
the uncurrent check account ‘‘20X6045.’’ Checks issued on account of public 
debt obligations and transactions regarding the administration of banking and 
currency laws are excepted. 

(4) Check Cancellations Applying to Unavailable Checks.—Adjustment action 
to effect the cancellation of checks which are outstanding and have been reported 
lost or stolen will be processed only by the General Accounting Office. Where 
such situation exists the administrative agency concerned will submit through 
the related disbursing office the regular check cancellation schedule, Standard 
Form No. 1098, for transmission with a statement concerning all the facts in the 
case to the Depositary Accounts Branch, Division of Audits, General Accounting 
Office, Washington 25, D. C. Upon processing the cancellation, a copy of the 
adjustment document will be furnished the administrative office and disbursing 
officer concerned with the transaction. 

(5) Checks Relating to Settlements by the Claims Division, U. S. General Account- 
ing Office —When, in connection with the adjudication of claims by the General 
Accounting Office, it becomes necessary to dispose of the proceeds of checks 
drawn on the Treasurer of the United States, which are involved in the case, the 
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Depositary Accounts Branch will process the checks as adjustment transactions 
in the check symbol accounts affected. Copies of the adjustment documents 
will be forwarded to the disbursing officer and administrative office concerned. 

(6) Cheek Cancellation Adjustments—When in the interest of the Government 
or for expediency, checks coming into possession of the General Accounting 
Office will be processed for cancellation by the Depositary Accounts Branch, and 
the adjustment action reported to the disbursing officer and administrative office 
concerned by means of a copy of the adjustment document. 

b. Documentation and Distribution.—The form of documentation for adjust- 
ment transactions initiated by the General Accounting Office will depend upon 
the accounting action or adjustment procedures required to effect correction of 
the accounts involved. Generally speaking, one of three different types of 
forms are used. The respective forms, their use and distribution, are shown below. 

(1) General Accounting Office Form No. 5055 ‘‘Depositary and Appropriation 
Adjustment” will be used in effecting adjustments within or between accounts 
including, when appropriate, adjustment of the appropriation or fund accounts 
involved. Distribution of the various copies of the form is as follows: 

Form No. 5055, Request for transfer (white, for retention by U. S. Treasurer). 

Form No. 5055a, Charge ticket (green, for action by U. S. Treasurer). 

Form No. 5055b, Certificate of Deposit (pink, for action by U. 8. Treasurer). 

Form No. 5055c, Copy of Certificate of Deposit (yellow, for support to dis- 
bursing officer’s account current). 

Form No. 5055d, Copy of Certificate of Deposit (white, for retention by dis- 
bursing officer). 

Form No. 5055e, Certificate of Deposit (blue, for retention by administrative 
office). 

Form No. 5055f, Request for Transfer (white, for General Accounting Office.) 

(2) General Accounting Office Form No. 5052 “Request for Transfer’’ will be 
vsed in effecting adjustments in accounts when amounts are for transfer to the 
crecit of General Fund or certain Trust Fund Receipt Accounts. Distribution 
of the various copies of the form is as follows: 

Form No. 5052, Request for Transfer (white, transmittal for retention by 
U. S. Treasurer). 

Form No. 5052a, Charge Ticket (green, for action by U. S. Treasurer). 

Form No. 5052b, Certificate of Deposit (yellow, for action by U. 8. Treas- 
urer). 

Form No. 5052c, Request for Transfer (yellow, for account settlement, 
General Accounting Office). 

Form No. 5052d, Request for Transfer (white tissue, General Accounting 
Office copy). 

Form No. 5052e, Request for Transfer (blue tissue, copy for disbursing 
officer). 

Form No. 5052f, Request for Transfer (pink tissue, copy for administrative 
office). 

(3) Standard Form No. 1097—Revised, ‘“‘Voucher and Schedule to Effect Cor- 
rection of Errors’”’ will be used in effecting adjustments in accounts, when appli- 
cable, and distributed in accordance with the provisions of General Regulations 
No. 116, dated March 17, 1952. 

c. Letters of Instruction When requested by disbursing officers, the Deposi- 
tarv Accounts Branch will issue a letter of instruction with respect to the proper 
processing of adjustment actions to clear differences or errors that are reported as 

result of the reconciliation of checking accounts by the General Accounting 
Office. 

5. Underpaument Adjustments Requiring the Issue of Supplementary Checks by 
Distursing Officers.—a. In the event a disbursing officer receives a claim from a 
payee for an underpayment of less than $1.00 which has resulted from the issu- 
ance of a check for an amount that was less than the amount certified for pay- 
ment on the related disbursement voucher, the following procedures are to be 
observed. 

(1) Upon verification that the claim is correct, a supplementary check for the 
amount of the underpayment will be issued. If the checking account is funded, 
the check will be reported in the current month’s Statement of Depositary 
Account and Report of Checks Drawn,-Standard Form No. 1148, as a check 
drawn for adjusting checking account on line 14, and with contra entry for the 
amount of the check reported on line 5 as an adjustment. Where a disbursing 
officer is operating without a funded checking account, the supplementary check 
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will be reported in Section II, Part A, Statement of Accountability, Standard 
Form No. 1219A, as a regular check issued in column 2, with a minus adjustment 
in column 3 for the amount of the supplementary check. In support of such 
entries on the Statement, a memorandum or letter of explanation should be 
furnished with the Statement citing the number of the supplementary check and 
the related original check and voucher numbers. 

(2) A copy of the memorandum or letter of explanation required as support 
of the transaction, as provided for above in subparagraph (1), should be forwarded 
immediately upon issue of the supplementary check to the Depositary Accounts 
Branch, Division of Audits, United States General Accounting Office, Wash- 
ington 25, D. C. Such notice will facilitate consideration of the original under- 
payment item in the reconciliation, and adjustment of the disbursing officer’s 
checking account. 

6. Effective Date-—The provisions of theses Regulations shall become effective 
on July 1, 1955. 

JosePpH CAMPBELL, 


Comptroller General of the United States. 
Enclosure 


GENERAL ACCOUNTING OFFICE Exhibit A 
Form 5056 


UNITED STATES GENERAL ACCOUNTING OFFICE 
CHECK RECONCILIATION STATEMENT 


Date: October 25, 1955 
Disbursing Symbol: 123 
Period: July 1-31, 1955 
In reply quote DADAB: 








Part A. Checks Outstanding 


. Checks outstanding June 30, 1955 
2. Add checks issued this period 


3. Total. 
. Less checks paid this period 


. Total checks outstanding 








Part B. Reconciliation Using Payments through Sept. 30. 


. Checks.outstanding July 31, 1955__..-- is dhaneteesaias anette isda Raat. hn dianpinitieeiiot. We 
(a) Unadjusted differences at June 30, 1955. 
Add) (Subtract) 
(b) Adjustments made Aug. 1 through Sept. 30, 1955 
(Add) (Subtract) 


eee 
. July 1955 and prior issue check paic d 
(a) August 1955. __- $125, 000. 00 
(b) September 1955 50, 000. 00 


. Balance (computed) . 
. Checks outstanding per ‘list 


. Net difference 


Part C. Classification of Differences 


Over- Under- 

. Differences: To be adjusted by— drafts drafts 
(a) Disbursing Officer. - -- ....--. $450.40 $950.00 
(b) —— of the United States.......---.--.-- 850 00 
(c) GAO 5 95 


. Net difference 





Actual size (8% x 14) 
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GENERAL REGULATIONS NO. 121 
January 21, 1955 


COLLECTIONS ON ACCOUNT OF THE UNOFFICIAL USE OF FACILITIES 
SUBSCRIBED FOR AND/OR USED BY THE GOVERNMENT 


1. Purpose.-—The purpose of these Regulations is to instruct all departments, 
independent agencies and offices with respect to their responsibilities in governing 
the use of Government facilities by their officers and employees, or the general 
public, and the action to be taken in collecting for any unofficial use of such facili- 
ties. 

2. Rescissions.—The instructions and procedures set forth herein will supersede 
those covered in General Regulations No. 40, dated February 20, 1925, 4 Comp. 
Gen. 1086, and Supplements, and General Regulations No. 79, dated August 2, 
1934, 14 Comp. Gen. 935, both of which are hereby rescinded. 

3. Restricted Use of Government Facilities—It is an established rule that unof- 
ficial use by Government officers or employees, or by private individuals, of 
facilities leased or used under contractual service agreement by the United States, 
is prohibited except in the case of an emergency. In such emergency cases there 
must be no public facility immediately available to the officer, employee, or private 
individual to handle his necessary action in the emergency. 

The term “‘facilities” as used herein applies to the various types of contractual 
services, such as, telephone, telegraph, teletype, leased wire, etc.; transportation 
obtained by Government transportation requests and bills of lading; office or 
storage space; office or business equipment and furniture; and any of the other 
types of leased property, equipment, or service used by the Government for which 
it must make payment to the owner or vendor. 

4. Emergency Use of Government Facilities—-Where Government officers, em- 
ployees, or private individuals under emergency conditions use official facilities 
for their personal or private business, it will be their responsibility to make prompt 
report of such use to the appropriate administrative official and make immediate 
settlement for the costs of such use plus any excise or other tax that may be appli- 
cable to such service when not furnished under Government contract. If such 
use is not reported and reimbursement made prior to receipt of the bill from the 
vendor, the agency shall contact immediately the individual who used the service 
unofficially and demand prompt payment in order to not delay settlement with 
the vendor of the services to the Government. 

5. Deposit of Collections on Account of the Unofficial Use of Facilities Subscribed 
for or Used by the Government.—Collections from officers or employees of the 
Government, or private individuals for the unofficial use of Government facilities 
or services, should be deposited to the credit of the agency’s deposit fund suspense 
account, Symbol ‘‘X6875” (prefix to be the index number of the collecting 
agency). When payment of the vendor’s bill for the facility or services is made 
by the agency, the funds held in the suspense account will be drawn upon in 
conjunction with the charge to the appropriation or fund account applicable in 
order to effect full settlement on the bill or voucher. That portion of the collected 
funds held in the suspense account representing Federal taxes collected from the 
employee or individual will remain in the account until the appropriate time for 
filing the required tax returns with the Internal Revenue Service, at which time 
such funds will be paid and documented by the collecting agency as provided 
for in General Regulations No. 96, Supplement No. 8, dated January 13, 1954, 
33 Comp. Gen. 652. 

6. Siandard Forms.—a. Notwithstanding the rescission of General Regulations 
Nos. 40 and 79, the standard forms prescribed therein, i. e., Standard Forms 
Nos. 1047, 1048, 1049 and 1050, Public Voucher for Refunds, and Standard 
Forms Nos. 1090 and 1091, Telephone Service Statement (detail and summary) 
will continue to be available for use by administrative agencies preferring to use 
such forms from General Services Administration. 

b. Administrative agencies may, however, discontinue the use of the refund 
type of voucher forms and use in lieu thereof standard disbursement voucher 
forms for making payments from the deposit fund suspense account. 

c. Where the voucher-schedule form is used for authorizing payments to be 
made by the disbursing office, either the refund type or the disbursement type of 
voucher will be considered as the basic accounting document in support of the 
voucher-schedule. 
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d. Distribution within or between agencies for joint switchboard telephone 
service may be documented on agency internal operations forms where desired 
as support of telephone bill payments instead of utilizing Standard Forms Nos. 
1090 and 1091. 

JosepH CAMPRELL, 


Comptroller General of the United States. 


GENERAL REGULATIONS NO. 122 
May 5, 1955 


RENDITION OF DISBURSING OFFICERS’ ACCOUNTS TO THE UNITED 
STATES GENERAL ACCOUNTING OFFICE 


1. Purpose.—The purpose of these Regulations is to prescribe revised reporting 
procedures and forms for those Government disbursing officers that are to oper t: 
under the provisions of Joint Regulation No. 4—Revised, dated April 29, 195a. 
The revised Joint Regulation provides, among other things, for the elimination 
of the use of funded checking accounts in the issuance and payment of checks 
drawn on the Treasurer of the United States with respect to such officers. Dis- 
bursing officers not designated under the revised Joint Regulation No. 4, collect- 
ing officers of the Government and United States Disbursing Officers will continue 
to operate and report to the General Accounting Office under existing General 
Regulations and Accounting Systems Memorandums. 

2. Rendition of Accounts.—All employees of the United States who by virtue 
of their official capacity receive and/or disburse moneys shall maintain records 
disclosing their accountability. All disbursing and accountable officers shall 
submit an accounting therefor to the General Accounting Office. Disbursing 
officers covered by the provisions of Joint Regulation No. 4 will submit their re- 
ports as provided for in these Regulations. All other disbursing officers will 
submit their reports in accordance with the requirements of General Regulations 
No. 80, and Accounting Systems Memorandum No. 18. 

3. Prescribed Report Forms.—The following Standard Forms, facsimile copies 
of which are attached to these Regulations as Exhibits A and B are prescribed 
for use by disbursing officers covered by the provisions of Joint Regulation No. 
4—Revised, to report their accountability. 

Standard Form No. 1219, Statement of Accountability (Account Current) 
(original—white paper). 

Standard Form No. 1219A, Statement of Accountability (Account Current) 
(Memorandum—yellow paper). 

Standard Form No. 1220, Statement of Transactions According to. Appropria- 
tions, Funds and Receipt Accounts (original—white paper). 

Standard Form No. 1220A, Statement of Transactions According to Appro- 
priations, Funds and Receipt Accounts (Memorandum—yellow paper). 

Disbursing offices utilizing punched card tabulating machine equipment for 
their accounting operations will be permitted to use an adaptation of Standard 
Form No. 1220 for use on such equipment upon specific approval of this Office. 

4. Explanation and Use of Report Forms—a. Statement of Accountability—The 
Statement of Accountability (Account Current) Standard Form No. 1219, will 
be the official accountability report of the disbursing officer which he will sign 
and submit for audit and settlement by the General Accounting Office. The 
disbursing officer, under the new concept of accountability, will be held account- 
able only for cash withdrawn from the account of the Treasurer U.S. and actual 
collections from other sources either held by him or his agents. In addition, 
certain other items such as losses of funds and accounts due to erroneous check 
issues will be treated as items of accountability. 

(1) Face of Statement of Accountability.—The face of the Statement of Account- 
ability provides for the identification of the officer, his office or station, disbursing 
agency name and agency index number (See General Regulations No. 84, Schedule 
B), check symbol and period of account. Below the heading of the report is 
“Section I. General Statement of Account.” This section is divided into three 
(3) parts, namely, “Part A. Transactions During Period Affecting Account- 
ability,” ‘‘Part B. Analysis of Incumbent Officer’s Accountability,” and “‘ Part C, 
Analysis of Predecessor Officers’ Accountability.” 

A line by line description of the information to be reported on each is explained 
below. If additional space is required for reporting other special classifications 
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in the analysis of the officer’s accountability, a separate plain sheet of paper may 
be used to detail the accounts and attached to the Statement of Accountability 
with appropriate footnote or reference to such attachment. 


Section I. General Statement of Account 
Part A. Transactions During Period Ajecting Accountability 


Line 1. Total Accountability—Beginning of Period.—On this line will be shown 
the balance of accountability reported for the disbursing office or station as of the 
close of the previous accounting period. 

Line 2.1. Checks Issued on Treasurer U. S.—On this line will be reported the 
total amount of checks drawn on the Treasurer U. S. for the period including 
any adjustments of check issue amounts reported in prior periods. On the reverse 
of the Statement of Accountability in Section II, Part A., the totals of checks 
issued and adjustments for each check symbol on which there was activity for 
the month will be shown. 

Line 2.2. Collections —Report opposite this heading the total amount of 
Collections received and voucher deductions made for credit to appropriation, 
fund or receipt accounts net of uncollectible (dishonored) checks. The accounts 
credited will be reflected on the Statements of Transactions supporting the State- 
ment of Accountability. If the officer maintains separate control accounts 
over collections to segregate repayment transactions from receipts, the amounts 
of each subclassification may be shown on the parenthetical lines with the grand 
total shown on line 2.2. 

Line 2.3. Other Transactions.—This side heading has been provided for 
reporting transactions which do not come within any of the above classifications, 
but which represent items processed in the accounts of the officer that increase 
his accountability to the United States. Any amounts reported under this classi- 
fication must be explained in detail by supporting documentation to the Statement 
of Accountability. 

Line 3. Subtotal_—On this line will be shown the sum of the accountability 
at the beginning of the period and the increases in accountability during the 
reporting period. 

Line 4.1. Gross Disbursemenits.—Report here the total of gross voucher charges 
to appropriation and other accounts for the period, the details of which are 
reflected on the Statements of Transactions supporting the Statement of 
Accountability. 

Line 4.2. Confirmed Deposits with Treasurer U. S.—On this line report the 
total of deposits credited to the general account of the Treasurer U. 8. represented 
by certificates of deposit with confirmation dates up to and including the last 
day of the current accounting month. This total will be net of debit vouchers 
for dishonored checks charged back by depositaries within the current accounting 
month. An analysis of the total on line 4.2 will be shown, according to deposit 
symbol, in Section II, Part B. 

Line 4.3. Other Transactions——This side heading has been provided for re- 
porting transactions effecting a decrease in the officer’s accountability not other- 
wise provided for in the General Statement of Account. Any amounts reported 
under this classification must be explained in detail by supporting documentation 
attached to the Statement of Accountability. 

Line 5. Total Accountability Close of Period——The figure to be reported on 
this line will be the difference between the subtotal figure reported on line 3, 
and the sum of amounts reported on lines 4.1, 4.2, and 4.3 which figure is to be 
shown as an extended total on line 4.3. The difference will represent the total 
accountability at the close of the reporting period. This amount will be detailed 
in the analysis as required by Parts B and C, Section I. 


Part B. Analysis of Incumbent Officer’s Accountability. 


Line 6.1. Cash on Deposit in Designated Depositaries.—Under this classification 
will be reported by depositary the officer’s check book balance in U. 8. dollars 
of any funds held on deposit outside the United States Treasurer's general account. 
The grand total of all depositary funds will be shown on Line 6.1 and the balance 
for each depositary identified by the depositary name and location will be shown 
on the parenthetical lines provided thereunder. If more than three depositaries 
are used, a separate schedule should be prepared and attached to the Statement 
of Accountability, in support of the total reported on Line 6.1. The officer will 
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also furnish directly to the General Accounting Office a Statement of Depositary 
Account and Report of Checks Drawn, Standard Form No. 1148, for each 
depositary account together with the monthly bank statement for the checking 
account. 

Line 6.2. Cash on Hand. Opposite this side heading will be reported the 
total cash items held at the disbursing office or station by the officer. This 
will include cash or currency, as well as checks, money orders, and other forms of 
negotiable paper. Depending upon the system of cash accounts maintained by 
the disbursing officer, this classification may include undeposited collections on 
hand. If a separate accounting is maintained for undeposited collections, as 
distinguished from disbursing cash on hand, provision is made on the report 
form for such cash to be reported on Line 6.3 as a separate classification of 
accountability. 

Line 6.3. Undeposited Collections —Under this classification will be reported 
the cash collections on hand at the close of the accounting period which are for 
deposit to the general account of the United States Treasurer. 

Line 6.4. Unconfirmed Deposits —There will be reported on this line the total 
amount of deposits forwarded to a depositary for deposit to the account of the 
Treasurer U. 8., for which a confirmed certificate of the deposit, dated by the 
depositary within the current accounting month, has not been received at the 
time the Statement of Accountability is prepared. 

Line 6.5. Cash in Custody of Agents ——Report under this classification the 
balance of cash held by officially authorized agents, officers, cashiers, etc., who 
submit an accounting therefor to the disbursing officer rendering the Statement 
of Accountability. On the parenthetical lines below the main classification 
heading, the officer will show a subciassification of the amounts held by each type 
of agent. 

Lines 6.6 through 6.8. Blank Lines.—These lines have been provided for the 
reporting of special classifications of cash maintained by the disbursing officer 
which have not been specifically provided for on the report form. 

Line 6.9. Subtotal——The figure to be reported on this line will be the total of 
the amounts shown on lines 6.1 through 6.8. 

Line 7.1. Deferred Vouchered Items.—There will be reported under this elassi- 
fication all payments which have been made on vouchers which for one reason or 
another are not complete, and therefore cannot be charged to the appropriation 
or fund account in the current reporting period as support for the payments made 
by the officer. Ordinarily all amounts represented by such vouchers will be 
cleared from this suspense account within one accounting period. 

Line 7.2. Accounts Receivable—Check Overdrafts.—There will be reported on 
this line the total of uncollected check overdrafts (checks drawn in excess of 
certified voucher amounts). 

Line 7.3. Losses of Funds For Which Relief Has Not Been Granted—Under 
this classification the incumbent disbursing officer will report any losses of funds 
for which he is personally liable. 

Lines 7.4 through 7.8. Blank Lines.—These lines have been provided for re- 
porting any additional classifications that may be maintained in the officer’s 
accounts to reflect an appropriate analysis of his accountability. 

Line 7.9. Subtotal—On this line will be shown the sum of the amounts re- 
ported on lines 7.1 through 7.8. 

Line 8. Total of My Accountability—The total to be shown here will be the 
sum of the two subtotal amounts reported on lines 6.9 and 7.9. This amount 
will be the total of the incumbent disbursing officer’s accountability for which he 
is personally liable. 


Part C. Analysis of Predecessor Officers’ Accountability. 


Line 9.2. Accounts Receivable—Check Overdrafis——Report on this line the 
amount of uncollected check overdrafts applying to checks issued by predecessor 
disbursing officers. 

Line 9.3. Losses of Funds for Which Relief Has Not Been Granted.—There 
should be reported on this line the total amount of losses of funds by predecessor 
disbursing officers. Such losses of funds are the personal liability of the officer 
responsible for the funds at the time of their loss. 

Line 10. Total Predecessor Disbursing Officers’ Accountability —-The amount 
to be shown here will be the total of lines 9.2 through 9.4. 
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Line 11. Total Disbursing Office (Station) Accountability On this line will be 
reported the total of lines 8 and 10. The total reported here should be in agree- 
ment with the total amount reported on line 5. 


Section II. Summary By Symbol of Check and Deposit 
Transactions With Treasurer U. S. 


Part A. Checks Issued and Adjustments For Prior Periods. 


The detailed information required to be reported in this Part is indicated by 
the four (4) columnar headings. The information must be shown for each check 
symbol under which there were checks issued or accounting adjustment trans- 
actions in the current period. 

The columns will be completed as follows: 

Column 1. Symbol.—In this column will be shown the check symbol number 
under which the checks were drawn or to which the adjustment transaction 
applies. 

"ides 2. Amounts of Checks Issued This Period.—Show in this column the 
total amount of all checks issued during the current accounting period under the 
related check symbol. This amount must be supported either by a detailed 
listing of each check drawn showing as a minimum for each check the check 
number, date of check, and the amount, or a carbon check copy of each check 
issued. The listing or carbon check copies must be completely legible and the 
listed checks, or in the case of check copies, arranged in strict numerical sequence. 
In the case of punched card check listings, block totals for each 1,000 serial num- 
bers of checks drawn must be furnished either as an integral part of the listing 
total or as a separate summary. 

Column 3. Amounts of Adjustments For Prior Month Issues.—Report in this 
column any adjustments to checks issued amounts reported in prior months. 
Any and all such adjustment transactions will be supported by documentation 
explaining the error and justifying the increase or decrease in the amounts origi- 
nally reported. Generally these adjustments will be confined to check over and 
underpayment errors; however, any type of error which affects previously re- 
ported check issued totals should be reported in this column. 

Note-—Documentation supporting adjustments processed in the officer’s 
accounts for current month checks issued will also be submitted with the 
Statement of Accountability for check reconciliation information. Such 
documentation will explain or account for adjustments on check issue lists 
or the inclusion of supplementary checks on check lists. 

Column 4. Total Checks Issued—In this column will be reported the total of 
the amounts reported in columns 2 and 3 for each check symbol number. Each 
amount column will also be totaled to show the grand totals for all check symbols. 
The grand total amount of column 4 will be the amount to be reported on line 2.1 
of Part A, of Section I on the face of the Statement of Accountability. 





















Part B. Summary of Deposits Confirmed. 





In this Part the officer will show an analysis, by deposit symbol, of the certifi- 
eates of deposit which have been taken up in his accounts during the current 
omens period. The information to be reported in the respective columns is 
as follows: 

Column 1. Symbol.—lIn this column will be shown the deposit symbol which 
will be the same as the check symbol number in most cases. The deposit symbol 
number will be shown on all certificates of deposit and debit vouchers affectin 
the officer’s accounts to identify the officer. Officers operating with special hak 
symbols in addition to a general check symbol will use the general symbol for all 
such certificate identifications unless otherwise notified by the Treasury Depart- 
ment. 

Column 2. Deposits Confirmed This Month.—There will be reported in this 
column the amount of deposits, net of debit vouchers, for the current month, 
represented by documents with depositary confirmation dates of the current 
month. The amounts reported for each deposit symbol will be supported by 
attached listings of certificates of deposit and debit vouchers for uncollectible 
(dishonored checks) items by deposit symbol. Each listing will be headed to 
show the deposit symbol, period of the account, and disbursing office location. 
In the body of the listing the certificates of deposit wil! be listed first with a 
subtotal. The debit vouchers will then be listed directly below the certificates 
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and a subtotal shown for the total amount of the debit vouchers. The net total 
of the certificates less the debit vouchers will be shown at the end of the listing. 
Each listing for each deposit symbol will show for each certificate of deposit 
debit voucher, (1) the certificate of deposit number in the case of certificates 
or the related certificate number in the case of debit vouchers, (2) the depositary’s 
confirmation date, and (3) the amount of the certificate or debit voucher. 

Column 3. Deposits Confirmed in Prior Months But Recorded in Accounts This 
Month.—The officer will use this column to report the amount of certificates of 
deposit and debit vouchers taken into his accounts during the current accounting 
period which have depositary confirmation dates applying to previous accounting 
periods (months). Each of the summary totals will be shown by deposit symbol 
and individual prior confirmation month and must be supported by listings of 
the certificates and debit vouchers as outlined above for amounts reported in 
column 2. 

Column 4. Total Deposits Confirmed.—The totals to be reported in this column 
will be the sum of amounts shown in columns 2 and 3 for each deposit symbol. 
The grand total of column 4 will be the amount to be reported on line 4.2 in 
Section I of the face of the Statement of Accountability. 


Part C. Check Series Used This Period. 


In this part of Section II, the officer will report the beginning and ending serial 
numbers of the check series of each check symbol used during the reporting period. 
If there were any breaks or skips in the series used, each such break or skip should 
be reported to avoid unnecessary inquiry by this Office in connection with check 
reconciliation operations. If the space provided on the form for reporting this 
information is not adequate, a s2parate schedule should be prepared and attached 
to the Sta’e nent of Accountability copy submitted to this Office. 

b. Statement of Transactions According to Appropriations, Funds, and Receipt 
Accounts.—Standard Form No. 1220 as shown in Exhibit B attached to these 
Regulations, or an adaptation thereof for use with punched card tabulating 
machine equipment, will be submitted by disbursing officers in support of their 
Statement of Accountability to show a detailed account classification of the dis- 
bursements and collections that are being reported in the current accounting 
period. The Statements of Transactions for support of disbursing officers’ 
accounts in the Military Departments will be prepared as provided for in the 
fiscal procedures of the respective Services. Other disbursing officers will pre- 
pare a separate Statement of Transactions for each accounting entity or unit 
(hereinafter referred to as agency accounting station) covering the voucher and 
accounting transactions relating to such station. An explanation of the columnar 
provisions on Standard Form No. 1220 is given below: 

(1) Face of Statement of Transactions.—Each Statement of Transactions will 
be completed with the heading information required showing the name and 
office location of the officer, the period covered by the Statement, and the name 
of the Department, Bureau, and Agency Office location for which the Statement 
is rendered. The information to be shown in the respective columns of the 
Statement is as follows: 

Column 1. Appropriation, Fund or Receipt Account Symbol.—In this column 
will be shown the symbol of the appropriation, fund, or receipt account for which 
the amounts of transactions are being reported. 

Column 2. Receipts—In this column there will be shown the amounts of 
receipt transactions for the accounting period. Receipt transactions will include 
collections by cash or voucher deduction which apply to miscellaneous, special 
and trust fund accounts net of any uncollectible (dishonored check) items and 
any related adjustment transactions. 

Column 3. Repayments.—In this column there will be shown the credit trans- 
actions applying to appropriation and fund accounts. Repayment transactions 
will include reimbursements and refunds to appropriations, as well as collections 
credited to deposit fund accounts, or other types of revolving or working fund 
accounts. The amounts reported will be net of any uncollectible items (dis- 
honored checks) or adjustment transactions pertaining to the account. Canceled 
check transactions will also be included or reported in the column and treated as 
any other credit or collection transaction unless the amount is for credit to the 
miscellaneous receipt account for lapsed appropriations, in which case it will be 
shown or included in the “Receipts” column. 
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Column 4. Gross Disbursements.—In this column will be shown the amount 
of gross disbursements chargeable to the appropriation or fund account identified 
in the first column. 

If more than one page is used to report the accounts of one agency accounting 
station the grand total will be shown on the last page of the Statement. Each 
complete statement will be signed by the officer under whose direction the State- 
ment is prepared. 

(2) Reverse of Statement of Transactions.—On the reverse side of the Statement 
of Transactions the administrative agency whose accounts are being reported 
will indicate its approval or exceptions to the figures being reported by the dis- 
bursing officer on the Statement. Certification to the agreement or reconcilia- 
tion with the administrative agency’s records will be made by the officer author- 
ized by the Department or Agency to administratively approve such statements. 

5. Preparation and Distribution of Report Forms.—a. Statement of Account- 
ability.—Each officer must submit the original of his Statement of Accountability 
to the General Accounting Office for audit and settlement with appropriate sup- 
porting documentation. Provision is made on the new Statement of Account- 
ability for reporting in Section II the detailed information with respect to checks 
issued and deposits made with the Treasurer U. 8S. which information was form- 
erly required to be reported on Standard Form No. 1148—‘“Statement of De- 

ositary Account and Report of Checks Drawn.” Accordingly, Standard Form 
No. 1148 will no longer be required in connection with check or deposit symbol 
accounts with the Treasurer of the U. 8. when the officer renders a Statement of 
Accountability, Standard Form No. 1219 for his accounts. 

b. Preparation and Distribution—Due to the variances in the accounting and 
reporting procedures in the agencies disbursing Government funds, the following 
requirements will be observed in the preparation and distribution of the State- 
ments of Accountability: 

(1) Military Depariments.—Disbursing officers for the Military Departments 
will prepare and submit their individual Statements of Accountability following 
the close of the accounting period as follows: 

Original: 
United States General Accounting Office—For Audit 
Army—To Audit Branch, Indianapolis, Ind. 
Navy—To Audit Branch, Cleveland, Ohio 
Air Force—To Audit Branch, Denver, Colo. 
Marine Corps—To Civil Audit Branch, Washington, D. C. 

To be submitted through the respective Military Service accounting office to 
the General Accounting Office within sixty (60) days following the close of the 
accounting period. 

Copy No. 1: 
Regional or Central Accounting Office of the respective Military Service— 
For Administration Examination. 
To be submitted within ten (10) days following the close of the accounting 
period. 
Copy No. 2: 
Depositary Accounts Branch—for Check Reconciliation. 
Division of Audits, 
United States General Accounting Office, 
Washington 25, D. C. 

gs submitted within ten (10) days following the close of the accounting 

period. 
Copy No. 8: 
Disbursing Officer’s File Copy. 

(a) Consolidated Statement of Accountability—Each Military Department will 
prepare for central accounting and reporting uirements of the Treasury De- 
partment a monthly consolidated Statement of Accountability for its disbursing 
officers. The consolidated Statement of Accountability will be prepared on 
Standard Form No. 1219. Information with respect to summary figures on 
check and deposit transactions with the Treasurer U. 8S. may be furnished on 
tabulated lists. The summary listing for check transactions will show for each 
check symbol the total checks issued for the month (Column 4, Part A, SF 1219). 
The summary listing for deposit transactions will show for each deposit symbol 
the total confirmed deposits taken into the officer’s account for the month de- 
tailed by depositary confirmation month. In support of the summary amounts 
of deposits confirmed for each deposit symbol there will be furnished a detailed 
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listing of certificates of deposit and debit vouchers in the form provided for in 
these Regulations under Paragraph 4, Part B, Summary of Deposits Confirmed. 
The consolidated Statement of Accountability will be distributed as follows: 
Original: 

Division of Central Accounts, 

Bureau of Accounts, 

Fiscal Service, 

U. 8. Treasury Department, 

Washington 25, D. C. 

To be submitted on or before the twenty-fifth (25th) of the month following 
the close of the accounting period. 
Copy No. 1: 

Department—File Copy. 

(2) U.S. Treasury Regional Disbursing Officers.—Statements of Accountability 
will be prepared and distributed on or before the tenth (10th) of the month fol- 
lowing the close of the accounting period as follows: 

Original: 
Retained at the Disbursing Office for United States General Accounting Office 
Auditors—For Audit. 
Copy No. 1: 
Division of Central Accounts—For Central Accounting, 
Bureau of Accounts, 
Fiscal Service, 
U. 8S. Treasury Department, 
Washington, 25, D. C. 
Copy No. 2: 
Depositary Accounts Branch—For Check Reconciliation, 
Division of Audits, 
U. 8. General Accounting Office, 
Washington 25, D. C. 

Additional copies may be provided by the officer to meet administrative re- 
quirements. 

(3) Other Disbursing Officers All other disbursing officers of the Government 
that are covered under the provisions of Joint Regulation No. 4-Revised, including 
disbursing officers operating under the jurisdiction of the Division of Disburse- 
ment, Treasury Department, other than U. S. Treasury Regional Disbursing 
Officers, will prepare and submit their Statement of Accountability for audit and 
settlement by the General Accounting Office on or before the tenth (10th) of the 
month following the close of the current accounting period as follows: 

(a) Agencies Under Site or Comprehensive Audit.—If the agency performing its 
own disbursing is under audit at the site by the General Accounting Office, the 
disbursing officer will make the following distribution of his Statement of Ac- 
countability: 

Original: 

U. 8. General Accounting Office, 
To be retained at the site for the U. S. General Accounting Office auditors— 
For Audit. 

Copy No. 1: 

Division of Central Accounts—For Central Accounting, 
Bureau of Accounts, 

Fiscal Service, 

U. 8. Treasury Department, 

Washington 25, D. C 

Copy No. 2: 

Depositary Accounts Branch—For Check Reconciliation, 
Division of Audits, 

U. 8S. General Accounting Office, 

Washington 25, D. C. 

(b) Agencies Under Central Audit——Where the disbursing officer’s accounts are 
being audited by the General Accounting Office at Washington, D. C., the officer 
will distribute the copies of his Statement of Accountability as follows: 
Original: 

Civil Audit Branch—For Audit, 
Division of Audits, 

U. 8. General Accounting Office, 
Washington 25, D. C. 
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Copy No. 1: 
Division of Central Accounts—For Central Accounting, 
Bureau of Accounts, 
Fiscal Service, 
U. S. Treasury Department, 
Washington 25, D. C. 
Copy No. 2: 
Depositary Accounts Branch—For Check Reconciliation, 
Division of Audits, 
U. 8. General Accounting Office, 
Washington 25, D. C. 
Copy No. 3: 
Disbursing Officer’s File Copy. 

Note.—In all cases where a copy of the Statement of Accountability serves 
in lieu of Standard Form No. 1148, Statement of Depositary Account and 
Report of Checks Drawn, the disbursing officer will submit with the copy 
to be forwarded to the Depositary Accounts Branch, the detailed listings of 
checks issued, voided, spoiled, and canceled (8S. F. No. 1098), as well as 
accounting documentation to support any check issued adjustments reported 
in the accounts. 

Copy No. 1 of the Statement of Accountability which is to be submitted to the 
Division of Central Accounts, Treasury Department as indicated in the pre- 
ceding paragraphs must have in support of ‘‘Part B, Summary of Deposits Con- 
firmed”’ copies of the listings of certificates of deposit and debit vouchers which are 
required in support of the original of the Statement of Accountability submitted 
to the General Accounting Office. 

c. Statement of Transactions According to Appropriations, Funds and Receipt 
Accounts.—(1) General.—The Statement of Transactions will be made available 
generally, for audit by the General Accounting Office on the same basis as the 
disbursing officer’s Statement of Accountability which it supports. The distribu- 
tion requirements for the Statement of Transactions fall under two general classes 
as follows: 

(a) Military Departments.— Disbursing officers of the Military Services or their 
regional or other offices to whom they report will prepare a Statement of Transac- 
tions by disbursing office or station for distribution as follows: 

Original: 

U. S. General Accounting Office—For Audit. 

Army—To Audit Branch, Indianapolis, Ind. 

Navy—To Audit Branch, Cleveland, Ohio. 

Air Forcee—To Audit Branch, Denver, Colo. 

Marine Corps—To Civil Audit Branch, Washington 25, D. C. 
Copy No. 1: 

Originating Office File Copy. 

i. Consolidated Statement of Transactions.—Each Regional Accounting Office 
and the Air Force Finance Center will prepare a summary report of the Statements 
of Transactions which they have prepared for the disbursing officers reporting 
to them and forward such summaries to the central accounting office of the 
respective Military Department or Service for the preparation of a consolidated 
Statement of Transactions for the Department. The consolidated Statement 
will be prepared on or before the twenty-fifth (25th) day of the month following 
the close of the current accounting period for distribution as follows: 

Original: 
Division of Central Accounts—For Central Accounting, 
Bureau of Accounts, 
Fiscal Service, 
U. S. Treasury Department, 
Washington 25, D. C. 
Copy No. 1: 
U. 8. General Accounting Office—For Audit. 
Army—To Army Audit Branch, Indianapolis, Ind. 
Navyv—To Navy Audit Branch, Cleveland, Ohio. 
Air Foree—To Air Force Audit Branch, Denver, Colo. 
Marine Corps—To Civil Audit Branch, Washington, D. C. 
Copy No. 2: 
For Department Files. 
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(b) All Other Disbursing Officers —Disbursing officers other than for the Mili- 
tary Departments including Treasury regional disbursing officers will prepare 
and make the following distribution of their Statements of Transactions: 
Original: 

If under central audit by the U. 8S. General Accounting Office, 
Civil Audit Branch, 

Division of Audits, 

U. S. General Accounting Office, 

Washington 25, D. C. 

The original of the Statement of Transactions will be submitted within ten (10) 
days after the close of the current accounting period to the agency accounting 
office or station for administrative examination and reconciliation with the 
agency’s books of record. The Statement will then be forwarded by the agency 
accounting office with all supporting documentation to the U. S. General Account- 
ing Office on or before the close of the month following the accounting period for 
which the Statement is rendered. 

If under site or comprehensive audit by the U. S. General Accounting Office: 

Retain original Statement at the agency accounting office or station for U. S. 
General Accounting Office auditors. 

Copy No. 1: 
Division of Central Accounts—For Central Accounting, 
Bureau of Accounts, 
Fiscal Service, 
U. S. Treasury Department, 
Washington 25, D. C. 
Copy No. 2: 
Administrative Agency File Copy (unless under site audit). 
Copy No. 3: 
Disbursing Officer’s File Copy. 

Note.—Copy No. 1 of the Statement of Transactions should be forwarded 
by the disbursing officer directly to the Division of Central Accounts of the 
Treasury Department on or before the tenth (10th) of the month following 
the close of the accounting period. 

6. Accounting Documentation Support to S. F. No. 1219, Statement of Account- 
ability and S. F. No. 1220, Statement of Transactions According to Appropriations, 
Funds, and Receipt Accounts.—a. General.—In support of the Statement of Ac- 
countability and Statement of Transactions herein provided for, there will be 
submitted as heretofore documentation generally consisting of the following: 
Schedule of Disbursements. 

Voucher and Schedule of Payments. 

Original vouchers and supporting documentation. 
Listings of checks issued or check copies. 
Schedules of Collections. 

Listings and Certificates of Deposit. 

Schedules of Canceled Checks. 

. Adjustment documents. 

7. Rescissions.—The following General Regulations and Accounting Systems 
Memorandums or parts thereof which are in conflict with the provisions of these 
Regulations are hereby amended or rescinded for the disbursing officers desig- 
nated under the provisions of Paragraph 7, of Joint Regulations No. 4—Revised, 
dated April 29, 1955. 

a. General Regulations No. 80, dated August 15, 1934, 14 Comp. Gen. 940, 
and Supplements. 

b. General Regulations No. 118, dated September 9, 1953, 33 Comp. Gen. 
656. 

ce. Accounting Systems Memorandum No. 18, dated July 10, 1951, 31 Comp. 
Gen. 778, and Supplement. 

d. Accounting Systems Memorandum No. 30, dated January 11, 1954, 33 
Comp. Gen. 673. 

8. Requisition of Forms.—Disbursing officers should place requisitions imme- 
diately with the General Services Administration, Federal Supply Service, for such 
quantity of Standard Forms Nos. 1219, 1219A, 1220, and 1220A, as will be re- 
quired for their needs. Pending the receipt of the new printed forms from the 
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Federal Supply Service, disbursing officers may produce their reports for the 
month of July 1955 on typewritten or mimeographed forms prepared locally. 
Such improvised forms should conform in size and format to the specimens ap- 
pended to these Regulations as Exhibits A and B. Officers desiring to utilize an 
adaptation of Standard Forms Nos. 1220 and 1220A for tabulating machine 
equipment will submit the proposed format for consideration and approval of 
this Office before requisitioning from the General Services Administration. 

9. Effective Date——The provisions of these Regulations are to become effective 
July 1, 1955. Questions with respect to the Regulations should be submitted 
through the central office of the disbursing officer to the Accounting Systems 
Division of the General Accounting Office, Washington, D. C. 


JosePpH CAMPBELL, 
Comptroller General of the United States. 





APPENDIX 


STANDARD Foam mo. 1218 


STATEMENT OF ACCOUNTABILITY 


(ACCOUNT CURRENT) 
(Name of disbursing officer) 
(Agency Nene and Index Number ) 


PERIOD OF ACCOUNT FROM: 


PART A. TRANSACTIONS DURING PERIOD AFFECTING ACCOUNTABILITY 


1. TOTAL ACCOUNTABILITY BEGINNING OF PERIOO. . ... 
2. AMGREASES IN ACCOUNTABILITY 
2.1 CHECKS ISSUED ON TREASURER U.S 
2.2 COLLECTIONS. om meceeee = meen @ = 
(RECEIPTS «= g ) 
(REPAYMENTS } 
OTHER TRANSACTIONS... . ~~... oe = 


DECREASES IN ACCOUNTABILITY 
4.1 GROSS OISBURSEMENTS. .. 


4.2 CONFIRMED DEPOSITS WITH TREASURER U.S. _ 
4.3 ms Se 


S- TOTAL ACCOUNTABILITY CLOSE OF PERIOD. _ 


6.2 

6.3 

6.4 UNCONFIRMED DEPOSITS. . — 

6.8 “CASH IN CUSTODY OF AGENTS... 
(AGENT CASHIERS... 
(IMPREST FUND CASHIERS. — 


6.7 


DEFERRED VOUCHERED ITEMS. mn me me me me me we ee ee ee ee ae a a 
ACCOUNTS RECEIVABLE + CHECK OVERDRAFTS 


SO ee 


VO me me me ee we 


7.8 


PART C. ANALYSIS OF PREDECESSOR OFFICERS’ ACCOUNTABILITY 


®.2 ACCOUNTS RECEIVABLE » CHECK OVERDRAFTS 3 
0.2 LOSSES OF FUNDS FOR WHICH RELIEF HAS NOT BEEN GRANTED. 
0.4 


° OTHER mm ee ee ee ee ee ee ee 


10. TOTAL PREDECESSOR OFFICERS’ ACCOUNTABILITY - 
11. TOTA DISBURSING OFFICE (STATION) ACCOUNTASILITY.(SAME AS (5). ASOVE) _ . — $ 


I certify thet thie de a true and correct statement of accountability for the period etated et the office 
referred te above, 


(Signetwe) (Title) 
(Dete) 


worse If more than one (1) check syabel ie weed, show avin or reguleg syabol here and detail ell syabels on reverse. 


Actual sice of this form 8} x 14 
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STANDARD FOm: NO. 1219 


section IT. SUMMARY BY SYMBOL OF CHECK AND DEPOSIT TRANSACTIONS WITH TREASURER U. S. 


AMOUNT OF AMOUNT OF 
CHECKS ISSUED. ADJUSTMENTS TOTAL 
THIS PERIOD FOR PRIOR MONTH ISSUES CHECKS ISSUED 
PER SUPPORTING PER DOCUMENTS ATTACHED (COLUM: 2 + OR ~ 3) 
CHECK LISTS ( or -) 





PART- 8. Summary of Deposits Confirmed 
DEPOSITS CONFIRMED 
1M PRIOR MONTHS BUT 
TOTAL 
RECORDED IN ACCOUNTS 
aan anna DEPOSITS CONFIRMED 
SUPPORTING LIST (COLUMM 2 + 3) 
IDENTIFY MONTH 


DEPOSITS CONFIRMED 
THIS MONTH 
PER SUPPORTING 
LIST OF CERTIFICATES 
OF DEPOSIT 





OTE * For use enly, if mere then ene (1) syubol ie listed. 


Actual size of this form s}x 
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Bxhbidit 8 


STATEMENT OF TRANSACTIONS 
ACCORDING TO APPROPRIATIONS, FUNDS AND RECEIPT ACCOUNTS 
in Support of Statement of Accountability 


or DEPT. OR AGENCY 


GuUREAS 
OFFICE OR STATION 


LOCATION 
PERIOD 


APPROPRIATION, FUND 
OR RECEIPT Sywea. 


Signature and title 





Actual size of this form 8} x 4 








782 APPENDIX 


STANDARD FORM NO. 1220 
ADMINISTRATIVE APPROVAL 


Examined, reconciled with the administrative records, and approved except as noted, 


(Signetere) 


(Titte) 





(Dete) 


Actual size of this form 8} x 14 


GENERAL REGULATIONS No. 123 
May 9, 1955 


PASSENGER TRANSPORTATION SERVICES FOR THE ACCOUNT OF THE 
UNITED STATES 


I have today released with my approval General Regulations No. 123, Passenger 
Transportation Services for the Account of the United States. This regulation 
supersedes General Regulations No. 108, 26 Comp. Gen. 978, and differs there- 
from in certain important aspects. This opportunity is taken to acquaint you 
with these changes. 

After July 1, 1955, the effective date of the new regulation, both Pullman 
and rail transportation may be procured by the issuance of but one transportation 
request. The rail carrier will bill and receive payment for the combined amount. 
We believe that significant savings will accrue both to the Government and to the 
carriers by this arrangement. 

The procedures for the redemption of unused tickets have been simplified and 
standardized, while at the same time the interest of the Government has been 
strengthened by facilitating a technical audit of these refund transactions. 

The maximum amount of transportation which may be procured by payment 
of cash has been revised to not to exceed ten dollars plus tax. The decisions on 
the bulk purchase of tickets have been extended. These provisions are not 
mandatory but may be used at the election of the agency, under proper safeguards. 
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Among the new forms prescribed b 
States of America Transportation 
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x General Regulations No. 123 is the United 
equest which has been printed on punch 


ecard stock, prenumbered and prepunched. The procurement of the new form 
has been centralized in the General Services Administration, with considerable 


savings. 


Representatives of numerous agencies, together with the passenger transporta- 
tion industry, have furnished valuable assistance in the formulation of this regula- 


tion. 


JOSEPH CAMPBELL, 


Comptroller General of the United States. 


PASSENGER TRANSPORTATION SERVICES FOR THE ACCOUNT OF THE 
UNITED STATES 


1955 
General Regulations No. 123 


U.S. GENERAL ACCOUNTING OFFICE 


OFFICE OF THE COMPTROLLER GENERAL 
OF THE UNITED STATES 










Washington 25, D. C., May 1, 1955. 
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INTRODUCTION 


1. These regulations govern: (a) the procurement of passenger transportation 
services by or for persons authorized to travel on official business for agencies 
of the Government of the United States; (b) the billing and payment for such 
services; (c) carrier refunds for unfurnished passenger transportation service 
and unused tickets or portions thereof; (d) collection by U. 8. General Accounting 


Office of amounts due from carriers; and (e) carrier claims against the United 
States. 


SCOPE OF REGULATIONS 


2. These regulations are applicable to passenger transportation services within 
the United States, between the United States and its possessions, between and 
within its possessions, between the United States and foreign countries, and, 
where United States of America Transportation Requests can be utilized, within 
and between foreign countries. 

3. Departments and establishments of the United States Government are 
expected to issue, revise, or modify administrative regulations and procedures 
to conform to these regulations. 
















784 APPENDIX 






USE OF TRANSPORTATION SERVICES 


4. Passenger transportation services by air, bus, rail, or water should be 
procured, whenever practicable, directly from carriers. However, when authorized 
under administrative regulations and the interests of the United States would be 
served more advantageously thereby, the services of travel agencies may be utilized 
to secure such transportation services, or any combination thereof, but only 
for travel within foreign countries (except Canada and Mexico) or between foreign 
countries, at charges not exceeding those otherwise payable to the carriers used. 
In this connection, attention of administrative agencies is directed to Section 901 
of the Merchant Marine Act of 1936, 46 U. S. C. 1241. 

5. The services of travel agencies may not be utilized to secure air, rail, water, 
and bus passenger transportation services, or any combinations thereof, within 
the United States, Canada, or Mexico, between the United States and foreign 
countries, between the United States and Canada or Mexico, between the United 
States and its possessions, and between and within its possessions. 


U. S. GOVERNMENT STANDARD FORMS RELATING TO PASSENGER 
TRANSPORTATION 


6. The following new standard forms relate to passenger transportation and 
are hereby prescribed and published for use in lieu of all other forms of like 
character now authorized: 
Standard Form No. 1169, The United States of America Transportation 
Request—Original. 
Standard Form No. 1169a, Memorandum Card Copy. 
Standard Form No. 1169b, Duplicate (snapout assembly only). 
Standard Form No. 1169¢e, Triplicate (snapout assembly only). 
Standard Form No. 1170, Redemption of Unused Tickets. 
ig os Form No. 1171, Public Voucher for Transportation of Passengers— 
riginal. 
Standard Form No. 1171a, Memorandum Copy. 
Standard Form No. 1172, Certificate in Lieu of Lost United States of America 
Transportation Request. 
Standard Form No. 1173, Report of Change in Passenger Transportation 
Service. 

7. Standard Form No. 1169 and Standard Form No. 1169a will be printed on 
punched card stock by or for the U. 8. Government only and will be serially 
prenumbered and prepunched with corresponding serial numbers at the time of 
manufacture. Generally, the name and address of the paying office will not be 
preprinted unless authorized. Departmental numbering, coding, or symboliza- 
tion will not be permitted other than herein provided to differentiate between 
civil and military agencies. Standard Form Nos. 1169 and 1169a will be bound 
in books of ten (10) sets, each set consisting of one original, Standard Form No. 
1169, and one memorandum eard copy, Standard Form No. 1169a. In addition, 
Standard Forms Nos. 1169 and 1169a will be bound in individual snapout assem- 
blies which contain two (2) additional paper copies, namely, Standard Forms 
Nos. 1169b (duplicate) and 1169c (triplicate). Although primarily for use by 
the military establishment, the individual assemblies may be made available to 
civil agencies. 

8. An alphabetical-numerical sequence will be followed in numbering Standard 
Forms No. 1169 assemblies in accordance with the following: (a) books of ten (10) 
for civil agencies—transportation requests will start with the number A0,000,001 
and continue through A9,999,999, after which the letter symbol will change to 
B, thence C, etc.; (6) individual snapout assemblies for civil agencies—the trans- 
portation requests will start with the number LO0,000,001 and continue through 
L9,999,999, after which the letter symbol will change to K, thence J, etc.; and 
(c) individual snapout assemblies for military agencies—the transportation re- 
quests will start with the number M0,000,001 and continue through M9,999,999, 
after which the letter symbol will change to N thence forward through the balance 
of the alphabet. 

9. Standard Form No. 1170, Redemption of Unused Tickets, size 8 by 7 inches, 
is a four-part snapout carbonized set consisting of an original and three copies. 
The agency name and address will be preprinted on the form when there is volume 
use and arrangements therefor are made in advance. (This form will be super- 
seded by a punched card form as soon as supplies become available.) 
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10. The original of Public Voucher for Transportation of Passengers, Standard 
Form No. 1171, shall be printed on white paper and be 84 by 14 inches overall 
including a perforated coupon, 84 by 3 inches, at the bottom of the form. Car- 
riers may request approval of proposed changes in format to conform to machine 
billing. Standard Form No. 1171a shall be printed on yellow paper in the same 
size as the original without the perforated coupon. 

11. Standard Form No. 1172, Certificate in Lieu of Lost United States of Amer- 
ica Transportation Request, size 8% by 10 inches, and Standard Form No. 1173, 
Report of Change in Passenger Transportation Service, size 73g by 3% inches, 
shall be printed on white paper stock. 

12. Requisitions by Government agencies for supplies of Standard Form No. 
1169 assemblies and Standard Forms Nos. 1170 and 1173 shall be directed in 
accordance with established procedures to the Federal Supply Service, General 
Services Administration, Washington 25, D. C., which will advise the Transporta- 
tion Division, U. S. General Accounting Office, Washington 25, D. C., at the 
earliest practicable date, of numerical allotments made in response to requisitions 
for Standard Formn No. 1169. 

13. Carriers may purchase Standard Forms Nos. 1171, 1171a, and 1172 from 
the Superintendent of Documents, U. S. Government Printing Office, Washing- 
ton 25, D. C., or have them printed. Unless otherwise authorized by the U. S. 
General Accounting Office the forms must be reproduced exactly as to color, size, 
type, wording, and arrangement. Carriers should not utilize Standard Forms 
Nos. 1067 and 1067a, Public Voucher for Transportation of Passengers, or Stand- 
ard Forms Nos. 1113 and 1113a, Public Voucher for Transportation Charges, as 
hilling documents for passenger transportation services furnished agencies of the 
Government after June 30, 1955, nor should Standard Form No. 1158, Certificate 
in Lieu of Lost U. 8S. Government Request for Transportation, be used after the 
aforementioned date to support billings for charges covering lost transportation 
requests. Old Standard Forms Nos. 1030, 1139, and 1141 honored for services 
which have not been billed prior to July 1, 1955, may be billed on either old 
Standard Voucher Forms Nos. 1067 or 1113 or on new Standard Voucher Form 
No. 1171 but such transportation requests should not be commingled with new 
Standard Form No. 1169 on the same bills. 

14. U. S. Government Requests for Transportation, Standard Forms Nos. 
1030, 1031, 1139, 1139a, 1141, and 1141a, shall not be issued after June 30, 1955, 
and each agency of the Government shall issue appropriate instructions consistent 
therewith. Unused or unissued forms thereafter on hand in any agency or in 
the custody of its officers and employees shall be assembled through administrative 
channels and disposed of as directed by General Services Administration. 


USE OF UNITED STATES OF AMERICA TRANSPORTATION REQUESTS 


15. United States of America Transportation Requests, Standard Forms 
No. 1169, shall not be used for other than officially authorized travel for the ac- 
count of the United States Government. These requests will be issued by duly 
authorized personnel only for the transportation of persons and/or specified 
passenger transportation service or accommodations consistent with proper travel 
authority and administrative regulations. Transportation requests shall ordinar- 
ily be used to obtain all official passenger transportation when the amount involved 
is $1 or more. However, cash payments up to $10, plus Federal transportation 
tax, may be made by the traveler under regulations of the department or agency 
involved. Two copies of such regulations shall be furnished to the Transportation 
Division of the U. S. General Accounting Office. 

16. When there is a continuing substantial volume of individual travel via 
the same mode and class of transportation between one origin and one destination 
and each one-way single fare does not exceed $5, written applications from an 
agency or department for continuing permission, not heretofore granted, to use 
transportation requests to procure a group of one-way or round-trip tickets for 
use within any one 30-day period of a fiscal year will be given consideration by 
the Comptroller General of the United States. Such applications shall include 
proposed procedures and requirements under which the interests of the United 
States will be adequately safeguarded. 

17. Through fares, special fares, commutation fares, excursion and other re- 
duced rate round-trip fares, or party fares should be utilized for official travel 
when it can be determined prior to the commencement of a trip that any such 
type of service represents practical and economical usage of Government funds, 
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but transportation requests should be drawn for round-trip services only when 
it is known or can be reasonably anticipated that such tickets will be required 
or utilized. 

18. When a traveler is obliged to make several stops to conduct official busi- 
ness, a through ticket with stopover privileges usually can be utilized at a saving 
to the Government, requiring only one transportation request to be issued. 
However, when Pullman or excess baggage services are involved, each stopover 
point should be specifically indicated on the transportation request. 

19. Transportation requests shall not be utilized to procure taxicab, airport 
limousine, intra-city transit, or so-called ‘drive-yourself’’ type or other for-hire 
automobile services. 

20. Transportation requests must not be used in lieu of cash as payment for 
toll road or toll bridge charges. 

21. Transportation requests shall not be issued for personal convenience to 
include at an additional cost unauthorized services or to obtain transportation 
services exceeding those authorized under the applicable travel regulations, such 
as extra-fare trains or planes, stopovers which increase the cost of passage, 
higher priced indirect routings, ete. When the traveler desires such unauthor- 
ized services the additional cost thereof (including the United States Government 
transportation tax) must be paid in cash by the traveler and collected by the 
carrier at the time the transportation request covering the authorized services or 
accommodations is exchanged for tickets. 


ACCOUNTABILITY FOR UNITED STATES OF AMERICA TRANSPORTA- 
TION REQUESTS 


22. Each department, agency, or other establishment of the United States 
Government shall promulgate appropriate procedures which will adequately con- 
trol the procurement, stock, distribution, and accountability of United States of 
America Transportation Requests to safeguard properly the rights and interests 
of the United States. 


PREPARATION OF UNITED STATES OF AMERICA TRANSPORTATION 
REQUESTS 


23. Care must be exercised to insure legibility and permanency of the written 
request for service. When applicable, specific entries on Standard Form No. 
1169 should be made in accordance with guides hereinafter furnished. 

24. Standard Form No. 1169 is designed to permit and should be used for the 
joint procurement from rail carriers of transportation and Pullman accommoda- 
tions by the issuance of but one document. However, when such issuance is 
neither feasible nor practical, due to circumstances involved, the transportation 
request may be issued for the separate procurement of rail transportation or 
Pullman accommodations. 

25. In instances when all of the spaces are not required for the services being 
procured, horizontal lines should be drawn through the spaces that are not 
utilized. When the request is issued for a combination of classes of transporta- 
tion and/or accommodations, specific information as to respective carriers and 
services authorized must be shown in detail in the “‘via’’ space or on the reverse 
of the request to preclude any ambiguity 

26. In any instance in which the available space on the front of the request is 
inadequate for the insertion of all of the necessary information, the space on the 
reverse of the request should be utilized for continuation purposes. 

27. It is believed that the blank spaces on the transportation requests are self- 
explanatory and that issuing officers and travelers will experience no difficulty 
in properly executing the new transportation request. However, attached hereto 
are Appendix A, a detailed general guide as to preparation of transportation 
requests, and Appendix C showing requests properly executed for certain typical 
trips. Agencies should issue necessary administrative instructions, to the extent 
deemed necessary, to assure proper preparation of transportation requests, 
copies of such instructions to be forwarded to the Transportation Division, 
United States General Accounting Office, as soon as issued. 

28. The transportation request is also designed for utilization in the procure- 
ment of chartered or contract service and when such is to be furnished it shall be 
specified in the class of service area and further identified by the charter or 
contract movement number that covers the details of the movement. 
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MEMORANDUM CARD COPY OF THE UNITED STATES OF AMERICA 
TRANSPORTATION REQUEST 


29. Administratively authorized issuing officers and official travelers are cau- 
tioned that the memorandum card copy of The United States of America Trans- 
portation Request, Standard Form No. 1169a, must clearly reflect all information 
and insertions, other than signatures, that appear on Standard Form No. 1169 at 
the time of its surrender for service. 


SPOILED OR CANCELED UNITED STATES OF AMERICA TRANSPORTA- 
TION REQUESTS 


30. All Standard Forms No. 1169 that are spoiled in preparation, canceled for 
any reason, or prepared for issuance but unused, shall be endorsed “‘Canceled”’ 
across the face and forwarded immediately, through the official who furnished 
them, to the administrative office where accountability records are maintained. 
After necessary recordation entries have been accomplished such requests shall 
be disposed of as directed by General Services Administration. 


EXCHANGE OF UNITED STATES OF AMERICA TRANSPORTATION 
REQUESTS 


31. Issuing officers and travelers are cautioned that transportation requests 
must be completely filled out and properly signed by both issuing officer and 
traveler before such are valid for presentation to obtain transportation and/or 
accommodations. Carrier agents should refuse to honor incomplete or unsigned 
requests and n:vst require the person presenting a request to establish his identity 
as the traveler cr other party properly authorized to receive the transportation. 
In the absence of satisfactory identification, the request should not be honored. 

32. The United States Government will not be responsible for any charges in 
excess of those applicable for transportation and/or accommodations of the type, 
class, or character specified in the request. Accordingly, if transportation and/or 
accommodations costing more than those officially authorized on the request are 
furnished, the additional cost must be collected in cash from the traveler at the 
time transportation and/or accommodations are obtained and not billed against 
the Government. When a transportation request is exchanged for transporta- 
tion and/or accommodations of a different type or lesser value than originally 
specified in the request, the traveler must be required to record in the space 
provided on the reverse of the form the actual services furnished and sign the 
statement. The notation by the traveler on the reverse of the request will serve 
to restrict the carrier billing to an amount consistent with the changed services 
or lesser cost factors, and avoid subsequent accounting adjustments with the 
Government. 

33. Transportation requests showing erasures or alterations not validated by 
the initials of the issuing officer should not be honored. 

34. Carriers shall stamp or endorse ““U. S. Government” or otherwise indicate 
on each coupon of the ticket, exchange order, or other transportation document 
that it was issued in exchange for a transportation request and endorse thereon 
the serial number of the related request. 

35. The transportation request should be drawn upon the carrier which is 
expected to honor it for service. Under exceptional conditions or due to unfore- 
seen circumstances, a request may be honored for service by another carrier, 
subject to charges applicable: (a) to class and type of transportation authorized 
on the transportation request or (b) to a lower class or lesser amount of service, 
if such is actually furnished. In such situations, the honoring initial carrier shall 
require the traveler to record in the space on the reverse of the request the name 
of the honoring carrier, the services actually received or covered by the tickets 
furnished and the reason for the change and to sign and date the statement. 
The traveler must also make the same endorsement on the memorandum card 
copy of the transportation request if possible, and, if not, promptly forward 
written notification of such change to his administrative office. 

36. When a single transportation request is presented for rail transportation 
and Pullman accommodations, both rail and Pullman tickets will be issued by 
ticket agents, subject to the following exceptions and qualifications. 

37. When agent at point where travel begins is unable to assign space because: 
(a) Pullman accommodations are not to begin at initial point of rail travel and 
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advance reservations cannot be obtained, (b) Pullman is authorized from initial 
point of rail travel, but the space assignment at such point has been exhausted, 
or (c) round-trip Pullman is authorized and accommodations cannot be obtained 
in advance for the return trip; such ticket agent will issue a Pullman ticket (or 
tickets) endorsed to show the type and quantity of accommodations and points 
between which such are authorized in accordance with transportation request 
issuance. In these situations there is no guarantee that the authorized accom- 
modations will be available, thus, it is incumbent that travelers holding such 
tickets immediately attempt to obtain actual space assignments upon arrival at 
points where such are to be furnished. When the accommodations or transpor- 
tation service supplied are of a different character or a lesser value than those 
authorized by the tickets, the traveler should endeavor to secure a written 
acknowledgment of that fact from the conductor and submit it promptly with a 
written report of the facts and circumstances to the appropriate designated office 
of the administrative agency, identifying the transportation request used to pro- 
cure the transportation involved and submitting any unused tickets or trans»or- 
tation coupons in his possession. In this connection, attention is directed to 
the fact that Standard Form No. 1173, Report of Change in Passenger Trans- 
portation Service, is available for use, if desired, in submitting reports to the 
administrative agency. 

38. When ticket agents are supplied with railroad tickets but not supplied 
with Pullman tickets, travelers wil! be issued rail tickets and furnished a uniform 
prenumbered “Accommodation Authority” form covering the accommodations 
authorized by the transportation request. Such “Accommodation Authority” 
form will be honored by Pullman Conductors and handled in the same manuer as 
hereinafter outlined for parties of 15 or more. 

39. When parties of 15 or more are moving by rail, tickets will be issued for rail 
travel only and a uniform prenumbered “ Accommodation Authority” form will 
be issued for Pullman accommodations. This ‘Accommodation Authority” 
form, which is supplied by the rail carriers, will be prepared by the carrier’s agent 
at point of origin so as to show in the spaces provided, consistent with the authori- 
zation of the related transportation request, all the required information, i. e., the 
name of the origin railroad, the symbol! or main number, if any, the name of the 
traveler or person in charge of a group, the number of other passengers, the number 
and kind of accommodations, the points between which accommodations are to 
be furnished, the transportation request number, the ‘‘ Void After” date of the 
transportation request, the name of the issuing station, the date the form is issued, 
and the impression of the ticket dater stamp. The original copy of the ‘‘ Accom- 
modation Kuthority” form will be given to the traveler or person in charge of a 
group, who will present it to the Pullman Conductor (not the ticket agent) as 
authority for Pullman accommodations. The Pullman Conductor will endorse on 
the back of the form over his signature the accommodations furnished and if such 
accommodations vary from the accommodations authorized he will also state in 
writing the reason for such variations. After the ‘‘Accommedation Authority” 
form has also been signed by the traveler or person in charge of a group, the Pull- 
man Conductor will lift it and forward it to the Pullman auditor, who will promptly 
endorse thereon the correct billing data, including the amount, and send to the 
proper railroad auditor for billing. 

40. When ticket agent is not on duty, necessitating that rail and Pullman 
tickets be obtained at the nearest available point en route, rail and Pullman Con- 
ductors will honor the transportation request to the first station en route where 
rail and Pullman tickets can be obtained, endorse on the back of the request over 
their signatures the points between which the request was honored without tickets, 
and secure the signature of the traveler to such endorsement. The ticket agent 
at such en route station, in exchange for the transportation request, will issue rail 
and Pullman tickets from the initial points of service as authorized on the trans- 
portation request. 

41. When a transportation request is presented on the train for Pullman ac- 
commodations only, the request will be honored by the Pullman Conductor who 
will remit it to the Pullman auditor for billing. 

42. When requests are presented: (a) directly to a bus driver, (6) at a bus station 
not supplied with the proper ticket forms, (c) at a nonagency station, or (d) at a 
station at which the ticket office is not open for the sale of tickets; the bus driver 
will honor the request to destination or arrange for its exchange for a ticket at 
some intermediate point. When the request is exchanged at an intermediate 
ticket office, it should be endorsed to show clearly that transportation was furnished 
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from point of origin of travel and not from the intermediate point at which the 
request was exchanged for a ticket. 


“FOR CARRIERS USE ONLY’ AREA ON THE UNITED STATES OF 
AMERICA TRANSPORTATION REQUEST 


43. In the area reserved “FOR CARRIERS USE ONLY” in the lower left-hand 
corner of the transportation request, carriers shall make specific entries in accord- 
ance with the following guides. 

44. In the “FORM” and “NUMBERS” spaces under heading “‘‘TICKET” 
the ticket agent will record the forms and numbers of the respective tickets 
furnished in exchange for the document. 

45. In the “TRANSP.” space under heading “‘AGENT’S VALUE” the ticket 
agent will enter the cost of the transportation furnished. Included in this should 
be the cost of any supplementary service furnished in accordance with the author- 
ization of the transportation request, such as parking, switching, extra fare, or 
excess baggage service. Such additional charges should be listesd separately in 
this column and not included in the amount covering the regular transportation 
charges. In no instance, though, are sleeping accommodations, parlor car, or 
coach reserved seats, ete., to be included even though collectible by and payable 
to the rail or air carrier. 

46. In the ““ACCOMOD.” space under heading “‘AGENT’S VALUE” the 
ticket agent will enter the cost of accommodations furnished in accordance with 
the transportation request authorization, such as Pullman accommodations 
(berths, roomettes, ete.), parlor car seats (whether Pullman or railroad), coach 
reserved seats, or 2ir berth accommodations. Ordinarily, entries will not be made 
in this space by bus and water carriers, except when stateroom charge is separate, 
since uncer their existing tariff structures there is no distinction between charges 
for transportation and charges for other related services. 

47. In the “TRANSP.” and ‘“ACCOMOD.” spaces under “ AUDITOR’S 
VALUE,” entries by carriers’ audit offices, with the exception of rail carriers, will 
cover the same charges as specified above for similarly designated spaces under 
“AGENT’S VALUE.” Railroad audit offices, however, may enter under 
“TRANSP.” all of the charges accruing to the railroads and under “‘ ACCOMOD.” 
all of the charges accruing to the Pullman Company. This will result in some 
instances of identical items and amounts being included by the ticket agent under 
“ACCOMOD.” and by the auditor under ‘‘TRANSP.” 


UNUSED TRANSPORTATION OR ACCOMMODATIONS 


48. The traveler or person in charge of a group shall submit promptly a report 
to the appropriate office of the administrative agency in each instance in which 
(a) travel is finally terminated short of the destination to which a transportation 
request was drawn; (b) services actually furnished are of a lesser value or different 
character than those originally specified on a request which has not been so 
endorsed; or (c) the return portion of a round-trip ticket is not used. Such report 
shall identify the pertinent transportation request, set forth the attendant facts 
and circumstances and transmit therewith any unused tickets or coupons. When 
there are no unused tickets or coupons to refiect the unfurnished transportation 
services the traveler or person in charge of a group should endeavor to secure 
written acknowledgment of the situation from the carrier’s representative for 
submission with the report to the administrative agency. Attention is directed 
to the fact that Standard Form No. 1173, Report of Change in Passenger Trans- 
portation Service, is available for use, if desired, in submitting such reports to the 
administrative agency. Upon receipt of such reports, Government agencies shall 
take prompt steps to effect adjustments with carriers by use of Standard Form 
No. 1170 as herein outlined. In instanees when transportation and/or accom- 
modations are furnished for a lesser number of persons than called for on a party 
ticket, the conductor or other ticket collector of the carrier shall be requested to 
note on the pertinent ticket or coupon the number of persons actually transported 
and the number and type of accommodations actually furnished. Failure of 
travelers to comply with the foregoing and thus protect properly the interests of 
the United States may subject them to responsibility for any resulting losses. 

49. All adjustments in connection with United States Government transporta- 
tion must be processed only to or through a department or agency of the Govern- 
ment. Travelers, issuing officers, or private individuals are not authorized to 
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receive refunds or credits for unfurnished service or unused tickets or portions 
thereof issued in exchange for transportation requests. Any refunds or adjust- 
ments made by carriers to travelers, issuing officers, or individuals of moneys or 
credits properly due the Government shall be at the peril of the carrier. 


CANCELLATION OF RESERVATIONS 


50. When it is necessary to cancel reservations for transportation or accom- 
modations secured in exchange for transportation requests, the cancellations 
should be made as soon as it is known that the reservations will not be used since 
most carriers including the Pullman Company require that cancellations be made 
within restricted specific time limits to preclude the assessment of cancellation 
charges. Government travelers should be informed to the fullest extent possible 
of such requirements in order to protect the interests of the United States. 


UNUSED TRANSPORTATION REFUND PROCEDURES 


51. Unused tickets, exchange orders, etc., and portions thereof, shall be 
processed to carriers for refund by means of Standard Form No. 1170, Redemption 
of Unused Tickets. A separate Standard Form No. 1170 must be used for each 
transportation request though more than one ticket or adjustment transaction 
may be listed on that form. In no case should more than one transportation 
request be covered on one Standard Form No. 1170. All refund requests involving 
unused Pullman tickets or accommodations shall be addressed to the General 
Office of The Pullman Company notwithstanding such accommodations were 
procured jointly with the related rail transportation on a single transportation 
request drawn on, billed by, and paid to a rail carrier. 

52. Standard Form No. 1170 shall be processed by the agencies of the Govern- 
ment as follows: (a) all copies shall be properly and completely executed as to the 
required detail; (b) the original and the duplicate copy shall be forwarded to the 
carrier together with unused complete tickets or coupons if such are involved, 
and if not, then the essential facts on which the refund claim is based should be 
included on Standard Form No. 1170; and (c) the triplicate and quadruplicate 
copies shall be processed in the administrative office after receipt of the refund or 
other advice from the carrier with respect thereto. 

53. The carrier shall insert on the original of Standard Form No. 1170, in the 
designated spaces, the amount being credited on each ticket as well as the total 
amount being refunded and return such ORIGINAL with the covering remittance. 
(If no refund is due, the carrier should furnish an explanation on the returned 
original.) 

54. Upon receipt in the administrative agency of the refund and the returned 
original Standard Form No. 1170, agency records shall be annotated consistent 
with its fiscal procedures and such original Standard Form No. 1170 dispatched 

romptly to the Transportation Division, U. S. General Accounting Office, 
Washington 25, D. C. 

55. Carriers should make prompt refund of monies due in connection with items 
listed on Standard Form No. 1170 even though the bill covering charges for the 
related transportation request has not been submitted or paid. Connectively, 
subject to the provisions of the next paragraph, carrier bills for the related charges 
on transportation requests will not be subjected administratively to deduction, 
revision, or rebilling to adjust such items. However, should a carrier fail to refund 
or satisfactorily furnish reasons showing no refund to be due within ninety (90) 
days from the time application is made, or refuse to adjust for unused transporta- 
tion, the Government agency so involved shall refer the matter to the Transporta- 
tion Division, United States General Accounting Office, Washington 25, D. C., for 
appropriate action, transmitting therewith a copy of the pertinent Standard Form 
No. 1170 and all related correspondence. 

56. Except (1) as to Canada and Mexico and (2) when the foreign carrier main- 
tains a billing office in the United States, Standard Form No. 1170 and the pro- 
cedures with respect thereto shall not be utilized or considered applicable when 
foreign passenger transportation services are involved. In such situations, it shall 
be the responsibility of the Government agency concerned to institute effective 
procedures by which there may be recovered, by setoff or deduction from unpaid 
bills, the values of unused tickets or portions thereof, including any requests for 
adjustment when a journey is discontinued short of destination or when transpor- 
tation services furnished are of a different character or lesser value than those 
specified in the pertinent transportation request. In this regard, attention is 
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directed to the fact that many foreign carriers, particularly the railroads, specify 
unusual conditions, time limits, and procedures to be observed in connection with 
the cancellation of passenger accommodations and the right to claim any redemp- 
tion account of unused transportation services. Government agencies should 
advise travelers in foreign areas to become fully informed of these requirements 
in order that the interests of the Government will not be jeopardized. 

57. In situations in which the procedures prescribed for use in connection with 
Standard Form No. 1170 are not for application and adjustments for unfurnished 
transportation are made by deduction or setoff, a full description of each unused 
ticket or portion shall be noted on the deduction voucher. If the deduction is 
being effected on a voucher other than the one covering the billing of the trans- 
portation request, there shall be furnished also the number of the transportation 
request so involved and a complete citation to the voucher covering payment 
thereof. The unused ticket or portion shall be forwarded by the administrative 
office to the carrier and copy of such letter of transmittal shall be attached to the 
deduction voucher involved. 


LOST OR STOLEN UNITED STATES OF AMERICA TRANSPORTATION 
REQUESTS 


58. Each agency shall establish appropriate safeguards to protect the United 
States against the improper or unauthorized use of transportation requests. In 
this connection, each officer and employee of the United States Government or 
other person having custody of requests is responsible for their safety and account- 
able for any amounts which the Government of the United States may be required 
to pay by reason of such documents being improperly used through fault or 
negligence of such custodians. 

59. When a United States of America Transportation Request is lost or stolen, 
the employee accountable therefor shall transmit in writing prompt notification 
to the appropriate administrative office of such loss or theft and a complete 
statement of attendant facts. 

60. In addition, when a transportation request reported as lost or stolen is known 
to have been filled out to the extent of showing the carrier and services desired 
from a designated point of origin, the person accountable for such request shall 
furnish promptly to the named as well as other local initial carriers a description 
of the lost or stolen document and request that it not be honored. Such advice 
shall be confirmed in writing, and a copy promptly transmitted to the appropriate 
administrative office. 

61. Under no circumstances shall transportation requests which have been 
reported as lost or stolen be subsequently used to obtain transportation or accom- 
modations if such documents are found or recovered. Subsequently recovered 
transportation requests which have been previously reported lost or stolen, whether 
in blank or completely filled out, shall be promptly transmitted to the issuing 
officer who shall endorse the documents ‘‘Canceled”’ and then forward them 
through administrative channels for disposition as directed by General Services 
Administration. 

62. Carriers which have lost or misplaced United States of America Transporta- 
tion Requests which have been honored for services may bill for such charges on 
Standard Form No. 1171, Public Voucher for Transportation of Passengers, 
direct to the Transportation Division, United States General Accounting Office, 
Washington 25, D. C. Each item so involved must be supported by: (a) a Cer- 
tificate in Lieu of Lost United States of America Transportation Request, Standard 
Form No. 1172, and (6) a statement embodying a recital of any other pertinent 
facts and circumstances. Such billings may cover one or more lost transportation 
request items but should not be included on bills that refer to any other type of 
transaction. 

63. If an original United States of America Transportation Request which has 
been certified as lost is subsequently located by a carrier, it shall be forwarded 
promptly to the Transportation Division, United States General Accounting 
Office, Washington 25, D. C., together with a full explanation of the facts an1 
circumstances and a citation to the carrier bill on which Standard Form No. 1172 
was presented for payment. 



























































CONTRACT SERVICES 


64. Contracts, negotiated or otherwise, which cover rates or services from air, 
rail, bus, or water carriers for the account of any agency, department, or estab- 
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lishment of the Government shall be reduced to writing and signed by the con- 
tracting parties. The original of each such contract shall be dispatched directly 
to the Transportation Division, U. S. General Accounting Office, Wash- 
ington 25, D. C., for examination and retention. Any services ordered under 
such contracts shall be secured by the issuance of trensportation requests, each 
of which shall bear reference to the pertient contract, billed by the carrier on 
Standard Form No. 1171, Public Voucher for Transportation of Passengers, and 
paid in the same manner as passenger transportation charges generally. 


CHARTER SERVICES 


65. When charter services are ordered from an air or bus carrier for the account 
of an agency of the Government, the terms of the charter must be reduced to 
writing and signed by the representatives of the Government and the carrier. 
Moreover, such charter services shell be procured by the use of United States of 
America Transportation Requests, Standard Form No. 1169, and billed on Public 
Voucher for Transportation of Passengers, Standard Form No. 1171. The orig- 
inal of each charter order or certificate must accompany the related transporta- 
tion request when it is billed. 





BILLING AND PAYMENT OF PASSENGER TRANSPORTATION CHARGES 


66. Carrier original bills for transportation services furnished under these regu- 
lations for the account of The United States shall be prepared on Standard Form 
No. 1171, Public Voucher for Transportation of Passengers, including one memo- 
randum copy thereof, Standard Form No. 1171a, and presented for payment as 
directed on the transportation request. 

67. Standard Forms No. 1169 together with the respective supporting docu- 
mentation, which shall be cross-referenced as to the involved transportation 
request, should be placed in one envelope and forwarded with the related Stand- 
ard Form No. 1171 for payment and audit. 

68. When Standard Form No. 1169 has been issued for the joint procurement 
of transportation and Pullman accommodations, the honoring rail carrier shall 
bill for both transportation and Pullman accommodations and payment shall be 
made by the issuance of but one check for the total amount payable. 

69. Standard Form No. 1171 shall reflect the complete serial number of each 
billed transportation request and show opposite thereto the applicable charges: 
those for transportation in the column headed ‘“‘TRANSPORTATION” and 
those for accommodations, such as Pullman, air berth, or stateroom, in the 
column headed “ACCOMMODATIONS”. Entries in these respective columns 
should correspond with the totals shown under “AUDITOR’S VALUE” in the 
“FOR CARRIERS USE ONLY” area on each listed Standard Form No. 1169, 
with a separate total for each column and a grand total shown in the designated 
spaces. Standard Form No. 1171 is designed to permit machine tabular list- 
ings Of transportation requests THOUGH SUCH IS NOT A REQUIREMENT. 


MACHINE PUNCHING BY CARRIERS ON UNITED STATES OF AMERICA 
TRANSPORTATION REQUESTS 


70. Carriers using 80 column tabulating equipment may elect to punch certain 
information in the transportation requests. However, such punching is restricted 
to the information and card fields listed below. Any carrier electing to punch 
must punch all the applicable data as follows: 

48-52 Carrier’s Code No. (To be supplied upon request by Transportation 

Division, U. 8. General Accounting Office, Washington 25, D. C.) 

53-57 Carrier’s Bill No. 
58-65 Total amount of transportation charges. 
66-72 Total amount of accommodation and other charges. 


FACTUAL SUPPORT OF CHARGES BILLED 


71. In all instances when information or facts additional to those shown on the 
transportation request are necessary to support or explain charges billed, the 
statement of such facts—including where required original signed certifications or 
affidavits, Section 22 Quotations, charter orders, air ferry mileage supports, excess 
baggage coupons or similar documentary evidence showing gross and net weights, 
bus deadhead mileage supports, Accommodation Authority forms, authorizations, 
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ete.—_SHALL BE APPROPRIATELY REFERENCED as to the serial number 
of the pertinent transportation request AND TOGETHER THEREWITH 
SHALL ACCOMPANY AT ALL TIMES THE STANDARD FORM NO. 
1171 COVERING THE BILLING OF SUCH DOCUMENT. 


CARRIER NOTATIONS ON UNITED STATES OF AMERICA TRANSPOR- 
TATION REQUESTS 


72. Transportation requests should not be subjected to unnecessary notations 
during the carrier’s audit since it is essential that the requests reflect only trans- 
actions between travelers and carrier agents. However, this should not be con- 
strued as prohibiting mechanized interpretation in the designated spaces in the 
upper right-hand cornet of the request, nor other desirable informative notations. 


TRAVEL AGENCY BILLINGS 


73. Travel agencies must support charges billed for each transportation request 
by a citation to the tariff or other authority relied upon to substantiate the billing 
and if not clearly set forth on the transportation request, such agencies must 
furnish information as to the names of the carriers involved in the routes of 
travel and the connecting or interchange points of the several carriers, if more than 
one carrier is concerned in such routes of travel. This showing may be on the 
face of the bill, Standard Form No. 1171, if space permits, otherwise, on a separate 
attachment to Standard Form No. 1171. 


OVERPAYMENT AND DEBT 
COLLECTIONS 


74. Bills of carriers subject to the Interstate Commerce Act and the Civil 
Aeronautics Act for transportation of persons are required to be paid upon pres- 
entation and prior to audit or settlement in the General Accounting Office, with 
the right reserved to the Government to deduct the amount of any overpayment 
to any such carrier from any amount subsequently found due such carrier. 

75. Also, certifying and disbursing officers are relieved of liability for over- 
payments made for transportation furnished on Government transportation re- 
quests due to: (a) improper transportation rates, (b) improper classifications, or 
(c) failure to deduct the proper amount under equalization or other agreements. 

76. In order to discharge its responsibilities under the law to perform a post- 
payment audit of billings for passenger transportation services furnished for the 
account of The United States, the General Accounting Office has centralized in 
its Transportation Division in Washington the related functions of audit and 
collection of overpayments to carriers. 

77. If it be determined in the Transportation Division in the U. S. General 
Accounting Office that an overpayment has been made on a particular bill for 
passenger transportation services or if the payment record fails to legally and 
adequately support such billing, a GAO Form 1003, Notice of Overpayment, is 
dispatched directly to the carrier or travel agency with request for prompt refund 
of the amount due the United States, failing which a disbursing officer is requested 
to effect deduction of the amount determined due the United States from an 
unpaid amount otherwise due the carrier or travel agency. As circumstances 
require, further actions properly to protect the interests of the United States are 
taken progressively and, when deemed necessary, such debts are transmitted to 
the Department of Justice for collection by suit or otherwise. 

78. Phe foregoing proceedings are conducted directly with indebted carriers 
and do not provide for advice to agencies and departments of the initiation or 
progress thereof. Collections by or for the Transportation Division are deposited 
for credit in accordance with accounting procedures prescribed for Government 
agencies generally. 

79. Also, the Transportation Division acts for departments, agencies, and 
establishments of the Government as a focal point for collection of accounts 
receivable due from carriers when such have been administratively determined as 
uncollectible or as to which it appears the facilities of that Division afford a means 
for prompt collections. 


CLAIMS 


80. Whenever it is determined by a carrier that there is due for passenger 
transportation services or accommodations furnished for the account of The 
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United States an amount additional to that previously billed and paid for the 
same services or accommodations or a totally unpaid amount for services and 
accommodations furnished the United States more than one year previously, there 
may be presented directly to the Transportation Division, United States General 
Accounting Office, Washington 25, D. C., a claim (supplemental bill) for the 
amount deemed due. 

81. Each such claim (supplemental bill) shall: (a) be presented on Standard 
Form No. 1171, Public Voucher for Transportation of Passengers; (6) set forth the 
bases upon which the amount sought is asserted as due from the United States; 
(c) furnish the serial number of each pertinent United States of America Trans- 
portation Request; (d) cite the previous bill of the carrier covering amounts paid; 
and (e) bear the handwritten signature of an authorized official or agent. To 
facilitate consideration, each claim (supplemental bill) should be restricted to the 
same items covered in a single original bill. 

82. Carriers are advised that claims (supplemental bills) must be supported by 
such evidentiary data as will establish substantively the liability of the United 
States and thus warrant consideration by the United States General Accounting 
Office. Bare assertions as to amounts due from the United States which are 
unsupported by statements of facts and pertinent details or necessary evidentiary 
support may be returned without action by the Transportation Division. 

83. In every instance in which a claim (supplemental bill) is first presented to 
the United States General Aceounting Office more than ten years after the date 
such claim first accrued, the law requires the return by the United States General 
Accounting Office of such claim without action. 

84. In order to adjudicate properly the rights of claimants and the United 
States, it may be necessary for the Transportation Division to request a report 
from the agency or department for which the service was furnished as to the facts 
and the Government funds involved and to have withdrawn from Government 
agency or storage files the original billing and payment or procurement documenta- 
tion. Due to the time required to assemble necessary reports and records, 
claimants should withhold inquiries for at least six months after filing. 

85. Advice of disposition of each claim (supplemental bill) filed with the Trans- 
portation Division, U. 8. General Accounting Office, is transmitted directly to 
the claimant. Request for explanation of claim adjudication action, protest to 
such action, or request for reconsideration thereof should be directed first to the 
Director, Transportation Division, U. 8. General Accounting Office, Washington 
25, D. C. Such protest or request should set forth the laws, decisions, tariffs, 
or facts relied upon to support the position of the claimant and there should be 
furnished originals or certified copies of such carrier documents as are pertinent 
to the claim record. If there be disagreement with the final action taken upon 
reconsideration in the Transportation Division of a supplemental bill (claim), 
claimants may request a review by the Comptroller General of the United States, 
U. S. General Accounting Office, Washington 25, D. C. 

86. When carriers are represented in person or through correspondence by 
attorneys, attorneys-in-fact, or agents with respect to matters pending before 
the U. 8. General Accounting Office and its Transportation Division, there must 
be of record such authorization as meets the requirements of Special Regulation 
No. 1 of the U. S. General Accounting Office, and 4 CFR 1.1. Such requirements 
do not apply to full-time officials and employees of carriers. 

87. Whenever there is presented for payment to any department, agency, or 
establishment of the Government a carrier bill as to which there arises a substan- 
tial question of law or fact as to entitlement to payment, the said bill may be 
transmitted through appropriate administrative channels to the Transportation 
Division, U. 8. General Accounting Office, Washington 25, D. C., together with 
a report of attendant facts and circumstances, a recommendation as to disposi- 
tion of the matter, and a citation to the appropriation or fund to be charged with 


any amount allowed. 
EXCEPTIONS 


88. Exceptions to these regulations may be made only after obtaining the 
written approval of the Comptroller General of the United States. 


GOVERNMENT CORPORATIONS 


89. All or any part of the procedures and forms prescribed herein may be 
adopted for use by Government corporations, provided, notice of the extent 
thereof and the effective date shall be transmitted in advance to the Director, 
Transportation Division, U. 8. General Accounting Office, Washington 25, D. C 
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EFFECTIVE DATE 


90. The provisions of these regulations shall become effective July 1, 1955. 
General Regulations No. 108, 26 Comp. Gen. 978, issued November 21, 1946, and 
Supplements Nos. 1, 30 Comp. Gen. 583, 2, 30 Comp. Gen. 584, 3, 30 Comp. 
Gen. 586 and 4, 30 Comp. Gen. 588, thereto, dated July 3, 1950, April 16, 1951, 
May 14, 1951, and June 14, 1951, are rescinded as of June 30, 1955. 


APPENDIXES 


91. Facsimile blank copies of the prescribed Standard Forms Nos. 1169, 1169a, 
1169b, 1169¢, 1170, 1171, 1171la, 1172, and 1173, in addition to specimen examples 
of properly issued transportation requests in certain situations, are attached. 
Also, there is attached a facsimile copy of the ‘Accommodation Authority” form 
referred to herein. 


COPIES OF GENERAL REGULATIONS NO. 123 


92. Copies of General Regulations No. 123 may be purchased from the Surerin- 
tendent of Documents, U. 8. Government Printing Office, Washington 25, D. C. 


JOsEPH CAMPBELL, 
Comptroller General of the United States. 


APPENDIX A 
Guide to Preparation of United States of America Transportation Requests 


Specific entries on United States of America Transportation Requests, Standard 
Forms No. 1169, should be made in accordance with the following: 

(1) In the “Void after” space, enter the date after which the request is to 
become invalid for delivery to the carrier for services. Care should be exercised 
when setting this date to provide for the definite invalidation of the request at 
the earliest practicable date. 

(2) In the “Bill To’”’ space, enter the exact name and complete postal address 
of the overnment office to which the carrier is to direct its bill for payment. 
Usually, this feature can be completed at administrative headquarters before the 
request, or book of requests, is delivered for use-by issuing officers or travelers. 

(3) In the space preceding the word “Company,” enter the name of the carrier 
which is to honor the document. 

(4) In the space preceding the word “class,” enter the officially identified name 
of the class of service desired. For example, in rail travel it may be first, second 
or coach, etc.; in air travel it may be first, day coach or night coach, charter, etc.; 
in steamship it may be first, second, cabin or tourist, etc.; and in bus it may be 
coach, special, charter, etc. If mixed classes of service are required by the 
traveler such shall be clearly identified. 

(5) In the space preceding the word “transportation,” enter the type of trans- 
portation to be used such as, “‘rail,’’ “air,’”’ “bus,’’ or “‘steamship.” 

(6) In the space following the word “from,” enter the name of the City and 
State or point from which transportation is to be furnished. 

(7) In the space following the word “to,” enter the name of the City and State 
or point to which transportation is to be furnished. If ROUND-TRIP transporta- 
tion is desired enter the words “and return” after the name of the destination 
City and State. Also, whenever round-trip transportation is being requested, the 
time limit within which the round-trip travel is to be performed must be indicated, 
for example, “return limit 30 days.” 

(8) In the space following the word “via,” enter the initials of each carrier and 
abbreviated name of each connecting junction point via which ticket is to be 
issued. 

(9) In the space following the words “for use of,” enter the name of the person 
(the traveler) to whom the service, etc., is to be furnished. If transportation is 
also being procured for others, insert after the word ‘‘and” the numerical figure to 
cover that number of persons, excluding the traveler. When the request is to 
cover only one person the word ‘‘no”’ should be entered in the space after the word 
“and.” (If transportation of children is involved, the respective names and dates 
of birth should be shown on the reverse side of the request.) 

(10) In the space preceding the word “accommodations,” enter the exact 
quantity and type of accommodations to be furnished. 
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(11) When accommodations are to be utilized by rail the exact quantity and 
type to be furnished, such as lower standard berth, parlor car seat, roomette, 
reserved coach seat, etc. (abbreviated if necessary), should be clearly shown as 
well as the points between which each type of accommodations will be utilized. 

(12) When air berth accommodations are being requested, the exact quantity 
and type of berth that is to be furnished should be shown in the “Accommodation” 
area. 

(13) When steamship transportation is being requested clearly indicate, when 
known, the name of the vessel, sailing date, and the number of the assigned 
stateroom accommodation (bed or berth where less than room capacity is involved) 
in addition to the class of service involved. 

(14) When at the time of issuance of the transportation request, the available 
steamship accommodation of the class desired has not been ascertained, the issuing 
officer should designate the class of service to be furnished and further endorse the 
request “Lowest available accommodation.”” Before such request is delivered to 
the carrier for the passage ticket, the traveler should endorse on the reverse of the 
request, over his own signature, “I certify that Berth __, Stateroom No. --_, on 
SS __._, date of sailing __._, was furnished as the lowest available accommodation 
at time reservation was made.”’ The foregoing shall not be construed as author- 
izing travelers to obligate the United States Government to pay for services in 
excess of those allowed by law or pertinent administrative reculations. 

(15) When staterooms on lake, river, or coastwise steamships are a separate 
charge, the specific value of the room authorized should be inserted. 

(16) In the space following the words “accommodations from,’’ enter the name 
of the City and State or point from which accommodations are to be furnished, 
even though such City is the same as the point of origin under “‘transportation.”’ 

(17) In the space following the word “to’’ after “‘accommodations,”’ enter the 
City and State or point to which such service is to be furnished. If ROUND- 
TRIP accommodations are desired, enter the words “‘and return” after destination 
City and State. 

(18) In the space following the words “transport not over,”’ if there is official 
authorization to transport excess baggage enter the exact weight of the EXCESS 
baggage. When the exact weight is unknown the authorized maximum excess 
weight should be shown. (Carriers in all instances must support billings for 
excess weight with copies of excess baggage coupons or similar documentary 
evidence showing the gross weight and free allowance.) 

(19) If there is no authorization to transport excess baggage, a horizontal line 
should be inserted in the space following the words “transport not over.” 

(20) In the space following the words ‘‘excess baggage from,” enter the name of 
the City and State or point from which the excess baggage is to be transported. 

(21) In the space following the word ‘‘to’”’ after “excess baggage,” enter the 
nents the City and State or point to which the excess baggage is to be trans- 
ported. 

(22) When the transportation request is being issued to procure excess 
baggage services only, there should be indicated in the spaces provided therefor: 
(a) the date after which the request is invalid for service; (b) the name of the 
first carrier; (c) the routing; (d) the name of the traveler; (e) the exact or maximum 
weight of the excess baggage to be carried; (f) the points between which such 
service is to be furnished; (g) the place and date of issue; (hk) the names and titles 
of the traveler and issuing officer; and (7) the fiscal data. All other spaces should 
be lined out. (Carriers in all instances must support billings for excess weight 
with copies of excess baggage coupons or similar documentary evidence showing 
the gross weight and free allowance.) 

(23) The “Place of Issue’”’ space, including date, refers to the place of issue of 
the request and not of the ticket or transportation service involved. 

(24) The request provides for ‘“‘Traveler’s Signature” and “Issuing Officer 
Signature” and both must be signed by hand before the document is valid for 
service. In most instances two different individuals will be involved, but when 
the official traveler is administratively authorized to issue the transportation 
request for his own account, the request must be signed by him in each of the 
signature spaces, that is, as ‘Issuing Officer’’ and ‘‘Traveler.” 

(25) The spaces reserved for ‘Title’ under “‘Traveler’s Signature’’ and ‘Issuing 
Officer’s Signature’’ should be used accordingly. 

(26) In the area entitled ‘Fiscal Data (Appropriation, Authorization, etc.),” 
enter such reference matter as may be necessary for the fiscal accounting of the 
respective agencies. 
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APPENDIX B 
(Standard Form No. 1169, front) 
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2. This request must be signed in the 
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STANDARD FORM NO. 11690 


Form prescribed by Comptroller Generel US, 


May 1, 1955, 


General Regulations Ke. 


TRAVELER MUST ASCERTAIN COST OF TRANSPORTATION 
ACCOMMODATIONS AND RECORD IN SPACES BELOW 


[Geamsroatanom amt] attommosanon amt] torm 1] 
TICKET AGENT WILL NOT ACCEPT THIS 
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(Standard Form No. 1169a, front) 
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(Standard Form No. 1169a, back) 


(he space wey be ered te better dently servues soqewed) 














' CTIONS TO TRAVELERS 


3 


1. This memorandum should ‘orwarded in accordance with administrative instructions. 


2. Inasmuch os the memor card copy of the transportation request serves o very 
important administrative record, core must be exercised that such copy is legible and 
complete in all respects when forwarded. 


3. Indicate above the actual services furnished where some varies from that requested. 
(See paragraph | of “CONDITIONS” on reverse of original request) 


Se | 
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APPENDIX B 
(Standard Form No. 1169b) 
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APPENDIX B 
(Standard Form No. 1170) 


Stenderd Form No. 1170 
Form prescribed by Gen. ,U.S. 
-Mey 1, 1955 General Reguletions Ne. 123 
(For teaporary use) 


Gentlemen: Adjustment by refund is requested for the unfurnished passenger tranaportation service indicated and 


where unused tickete or portions thereof were involved uch are attached for redemption. In effect ing refunds 
the following should be observed: 


- * should not effect adjustment by erediting the valued of unused tickets in presenting 
em ether billie 


a. Carriere should mot request the agency te furnich any payment or Billing identification of 

the Bill which covered the charges om The United States of Americs Tramepertation Request invelved. 

® * om the original 
copy ef thie form im the column captioned, 

The original copy should be returned with the check covering the refund due, which is to be wade 

payable to the agency spetified below. 


SLZH1L amsnnn 40 NOT 


(reurtr40) 











eases meet me 
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APPENDIX B 
(Standard Form No. 1171) 


D. 0. Vou. No. 
PUBLIC VOUCHER FOR TRANSPORTATION OF PASSENCERS ae 
‘ou, No. 


Pun BT 


sashiceaneddinaiie cies Mcmaaed 


=— ee 


ee ee = a =—— = 
We wnvED omarEs sun PAYEE’S CERTIFICA 
OF manic — T certify thet the ercount stated bereun, Os evidence! ty 
the atiached subvouchers, ie correct nd jest; thet the services 


ACCOMBODAT 1 OMS. 
1 have been renjered s+ indiested, thet payment Nes mot bern ree 
} 
| 
| 


TRANSPORTATION REQUEST WO.| TRANSPORTATION 
] cnlved; and that the rates charge are sot is excess of the 
Loweet met retes evailable fur the Government, bared on tariffs 


affective at the date of service. 


ADMINISTRATIVE CERTIFICATE 
1 eartify thet the services indicated hareen were resdared 
80 wlated and evidenced by the etiecned subvouchers; Unat the 
eervices were necessary in the conduct of official Pusinensy 
ans Laat We amount 1s © proper charge te the apprepristion 6) 


———— 





co Treasurer of the United States 
in favor of payee named above 


for payment of the account described in the memorandum hereon. 
(Ne acknowledgment of receipt of check ie mecessary) 
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APPENDIX B 
(Standard Form No. 1171a) 


Gtangese Geom Be. 117te 
Courprratior Generel. 6, D. 0, Vou. Ma... 


Gamera! Regulatory No. 123 PUBLIC VOUCHER FOR TRANSPORTATION OF PASSENGERS | 
a ou. 0. 


PAID BY 
RE cee 
° (Paving StPice as Specified Sa tie Daiicd Biase BF Unerive Framsperiation Request) 
~ aang Sh ; 
THE UNITED STATES, Dr. Cagrier’s Bal Ne, 


1 sccncdiiactiipsanninhinapiccimin ecetiiaibtasiahedeaacldiidainnnubesesessaie 


I  iccelesnan 





THE UNITED STATES 


OF AMERICA | 
TRANSPORTATION REQUEST NO, TRANSPORTATION | ACCOMMODATIONS 


MEMORANDUM 


Amount verifed 3 enact iti a ; 
(Signature or initia) ..... 
| Paid by Check No. ............... 


(nt eee EL , 
| | 
yorns [on Treasurer of the United States 


GRAKD TOTAL CLAIMED for $ wroenenncnancene=] in favor of parce named above 
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APPENDIX B 
(Standard Form No. 1172) 


Standard Fors No. p172 
Fore a 7 28 
Camptr: er Generel, U.S. 
Me 19ss 


Conerel Rogitetione 16. 129 CERTIFICATE IN LIEU OF LOST 
UNITED STATES OF AMERICA 
TRANSPORTATION REQUEST 





» certify that In ay official capacity as 


7 all Galted States of America Transportation Requests honored 
(Title) 


by the ets into wy office; that- ticket(s) Fora(s) 
(Carrier or Travel Agency's Name) 





hos(s) usenet 





person(s) in the value of 0 ar ar Eecad telah 

















(Rail, bus, air, or water (Firet, coach, ete.) (Orlé@in) 
to vie 
(Dest ination) (Houte and Junctlons) 
and/or ticket(s) Form(s)____ tle. (s) for eT oe oEkrate: 
acconmodation(s) front la the 
value of ¢ (was) (were) tural eked —__ 5 by the agent of thie 





organization at 





In exchange for United States of Anerica Trane- 


portation Request fo. 





+ that the value(s) as stated (ie)(are) true and correct; 
that the sald transportation request hes become lost or misplaced and cannot be located; that thie 

organization has not recelved payment for services rendered thereunder; ahd that if the sald trane- 
portation request je later found it will be marked *Canceléd-Certificate in Liew leeued" and trans- 
mitted te the Transportation Division, U.8, General Accounting Office, Washington 25, 9. C., and no 


Claim made thereoa, 


(Date) gg 
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APPENDIX B 


(anoua 





(Standard Form No. 1178) 


wa,Poem prvegloes bree BE. vs. REPORT OF CHANGE IN PASSENGER TRANSPORTATION SERVICE 


ations No. 


(etet This repert ie set required 
when the changes is transportation service ef sesommedetion vere 
reflected by om endorsement on the tranepertetion request before 
20 wae exehengeé for tickets.) 





APPENDIX B 


(Accommodation Authority) 


CALLEO FOR, THE XEASON 


BESTATEO. - 


wacK) 


POR USE OF PULLMAN CONDUCTOR 
DIAGRAM VALUES 
BATE OF TRIP 
im CHARGE OF GrouP 


(WHEN ACCOMMODATIONS FURNISHEO 


OFFER FROM TH 
THEREFOR SHOUL 
SIGNATURE OF TRAVELER OR PERSON 


FOR USE OF PULLMAN AUDIT OFFICE 


RAILROAD COMPANY wo. 
tssuING AGENT 
AUTHORITY TO FURNISH SLEEPING OR PARLOR CAR ACCOMMODATIONS 
PULLMAN CONDUCTOR: SYMBOL HO. MAIN OR ASSOC.) 


ey OTHERS 


AUTHORIZED BY U.S. GOV'T T/A rr 
tT Aue) TREFIX AND NUNBERD tii DATE 


FOR USE OF AUDIT OFFICE 
AMOUNT TO BE BULLEO Ss 


ISSUING BT ATION 


cate 


rons AA SIGNATURE OF TICKET AGENT 


| 
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APPENDIX C 





Illustrates preparation of transportation request to procure Pullman accommodations only. The 
traveler and the issuing officer are the same person in this example 


PP. 1234567 AC 123 
uth. 12-3h 
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APPENDIX C 


Tlustrates preparation of transportation request to procure round-trip first-class air transportation 


Ta a hee Ey tems __Ad in? SSS et 
LS acl asna lie ana eas MOT. 

i____ | | || auth. Travel Order No. 123 
ee ae ecre 






ouben American World Airways System say. 2 » 


pen Des 
+ AR Lond Se Dest. 


Cet 









Se a Se 
- + mes — 
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SIVILNW ¥O TIONIdS “G104 LON OG 
BSN ANDINANVEs BOs ALIVNDS 











SA ent ras oa 


ee. 


TQustrates preparation of transportation request 


STANDARD FORM NO. 1169 


Form prescribed by Comptrelior Geanrel US 


Se 





General Regulations Be. 186 


APPENDIX 


Tee coeme may be ened te beetber ibe aeity ceretees 


2 This request west bosigned'ia the: the speces provided bor ISSUING 
WOMATURE” even wher> the lowing offlcer wad the wevele: ere ene and the seme person 


© Gerseme Gonteg cxmmee o cheats ee RRS Up aR of Ge tering ey david ow 
NS 
INSTRUCTIO 


© SES teate eager 201 Mey enipertetion request be 
peseed threwgh beaks fer 


2 Son tpretos etsred bythe Compan Sara of he ated tan ny 1 
Meehrectioe t Seperiasscden: of Docemeai: 


cates beleled biltieg 
Weshingtes 23, OC 


Coptes mey be obteiced trom the 
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‘0 procure méined-class rail service together with the 
af camme tangage, and exo of votares of the vagueeh for chewing conthcuatlen of 
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APPENDIX C 


[Uustrates preparation of transportation request to procure round-trip coach rail service 


bec cteretmeeA | 
Ne Philadelphia, Pa. 
anu fohn Do 
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Auth, Travel Order No. 123 
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APPENDIX C 
RS ERTS ee L Iee 


Tapp. 123h567 10-1231 
Ruth. 1-23456, July 31, 1955 


35M ANDINGNVEs BOs ALIWNIG 


srevbiygo 


2 io coquepncabet et Copenagen te “ISSUING OFFICER'S 
HOMATURE™ even where the isewing officer ead the Wweveler ere ese end the seme person. 


% Geaseets eietig Geeeeee es Geman 'ag Sanener oe Saat 67'e Sie Se Soe ae! 


INSTRUCTIONS 
1 ones Sao os be lornished ie exchenge ler trensperietion request se: mey lensperistion requcets be 
persed throwgh benks fer collection. 
2. General Regulations Me. 123 lnewed by the Comptroller Generel of the United States on Mey |, 1955, 
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STANDARD FORM NO. 1169 
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APPENDIX 0 


[Uustrates preparation of transportation request to procure bus transportation in regular service 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 3-SECOND REVISION 


Supplement No. 
November 17, 1954 
REIMBURSEMENT TO THE GENERAL SERVICES ADMINISTRATION 


The following paragraphs of Accounting Systems Memorandum No. 9—Second 
Revision, Supplement No. 7, 32 Comp. Gen. 637, are revised for the purpose 
of facilitating reimbursements between agencies and the General Services Admin- 
istration. 


4. Preparation of Standard Form No. 1081, Revised March 17, 1953.—Standard 
Form No. 1081—Revised covering General Services Administration invoices 
will be prepared by the agencies billed. The agency billed will insert thereon 
the name and symbol of the Disbursing Officer acting for the General Services 
Administration and other required information usually entered by the billing 
agency. This information is obtainable from the invoices. The signature in the 
space “certificate of billing office’ is not required. The numbers of the invoices, 
and the amounts whenever complete payment of individual invoices is not being 
made, will be listed in the space reserved for details or on an attached supporting 
document to the Standard Form No. 1081—Revised. If the remittance is for 
credit to more than one fund, the listing will indicate the invoice numbers appli- 
cable to each fund being credited. Whenever invoices are presented for reim- 
bursement accompanied by a statement or cycle billing form, and complete pay- 
ment of all such invoices is being made by one check or transfer document, a 
reference to the identifying number of this form is sufficient. If the statement 
or cycle billing form is one which has been approved for use in lieu of Standard 
Form No. 1081 and complete payment is made, no other identification of the pay- 
ment will be required. 

5. Payments to General Services Administration—Generally, all General Serv- 
ices Administration invoices received during each calendar month should be 
paid by means of one transfer document, or check. Consolidation of all billings 
into one payment is important due to the overall saving to the Government. 
Agencies using optional procedure prescribed by paragraph 6C of Accounting 
Systems Memorandum No. 9, Second Revision, 30 Comp. Gen. 607, may either 
prepare Standard Form No. 1080b, listing thereon the invoice numbers or state- 
ment number, or transmit copies of invoices with the check in payment thereof. 
If neither of the foregoing procedures is followed, a list of invoices covered must 
accompany the check. 


Agencies reimbursing GSA for invoices to be credited to 47X4531, Buildings 
Management Fund, GSA, will be billed on GSA Form 743, Invoice for Rent 
(Including Operation and Maintenance). This form is used to bill quarterly 
in advance at a fixed rate per square foot of space assigned, based on costs of 
operation and maintenance. Itemization of the various cost factors, such as 
utilities, rent, elevator service, etc., is not required. Billings on other approved 
forms for job order work, telephone service and teletypewriter service, will be 
0 oe other agencies by GSA only after the work has been completed or services 
rendered. 


Agencies reimbursing GSA for invoices to be credited to 47X4530, General 
Supply Fund, GSA, will make payment monthly within 45 days of the date of 
billing or the date an actual liability for supplies or services is incurred by GSA, 
whichever is later. 

For accounts not in dispute and where payment has not been made in accordance 
with the above, the General Services Administration will prepare Standard Form 
1081, Revised, for processing to the Treasury Department. This form will be 
used for the purpose of effecting a credit to 47X 4530, General Supply Fund, GSA, 
for invoices rendered and unpaid more than 45 days. This action will be taken 
in accordance with section 109b of Public Law 152, 63 Stat. 382, approved June 
30, 1949, as amended. Standard Form 1081 prepared by the General Services 
Administration for this purpose will contain the following certificate signed by a 
responsible official of the Administration: 

“Invoices listed hereon have been billed and liability has been incurred by the 
General Services Administration for more than 45 days. Reimbursement is 
being secured in accordance with the first proviso of Section 109b of Public Law 
152, 81st Congress, approved June 30, 1949, as amended. (See General Account- 
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ment No. 7—Revised 

An advance copy of each Standard Form 1081 prepared by the General Services 
Administration under this section will be forwarded for informational purposes 
to the billed agency at the same time as the Standard Form 1081 is sent to the 
Treasury Department for payment. 

Where the accounts receivable due GSA for Federal Supply procurements are 
in dispute and settlement cannot be concluded by GSA with the agency involved, 
all such cases will be forwarded to the Claims Division of the General Accounting 
Office for settlement action supported by the applicable files and Standard Form 
No. 1081, Revised. 

6. Quarterly Billings —This paragraph is canceled and the revised information 
is contained in paragraph 5. 

7. Adjustmenis.—Adjustments of billings or payments are not required to be 
requested or made by billed agencies or the General Services Administration 
whenever the difference involved, resulting from over and under deliveries or over 
and under charges, represents an amount of $5.00 or less on any one invoice. 
This section is not to be construed to eliminate billings and payments for requisi- 
tioned items of $5.00 or less. 

8. Verification of Receipt of Goods or Services.—All agencies should maintain 
a sound receiving system to verify receipt of supplies, materials and services 
whether secured through the General Services Administration or otherwise. The 
billing system of the General Services Administration provides, except when the 
billing document states to the contrary, for forwarding billing documents to other 
Government agencies for reimbursement only after there is evidence of actual 
receipt by, or shipment to, the billed agency. Since the transfers involved and 
reimbursements requested are between Government agencies, this fact may be 
recognized in establishing liability for reimbursement on a constructive basis. 
When reimbursement is made without evidence of actual receipt, agencies should 
maintain an adequate system to record in-transit movements and to establish 
control and accountability at the proper point within the agency, when the ma- 
terial is received. 


ing Office Accounting Systems Memorandum No. 9—Second Revision, Supple- 
).” 


Frank H. Werrzet, 
Acting Comptroller General of the United States. 


paereme pesnenes MEMORANDUM NO. 3-SECOND REVISION 
mt No. 
May 10, 1955 


PREPARATION AND DISTRIBUTION OF STANDARD FORM NO. 1151, 
APPROPRIATION TRANSFER AUTHORIZATION 


a; ere. —This Supplement prescribes a change in the routing of Standard 
Form No. 1151. 

2. Preparation and Distribution of Standard Form No. 1151.—A. A separate 
Standard Form No. 1151 will be used for each nonexpenditure transaction under 
specific authority appearing in legislation directing or authorizing withdrawal 
and credit adjustments between appropriations. Such Form 1151 will be ap- 
proved by the head of the department or agency, or his duly designated repre- 
sentative, having jurisdiction over the funds being transferred. Certifying 
officers of the agencies may be designated to approve the form. The form should 
contain a citation of the authority to make the transfer or adjustment and, where 
applicable, be supported by original allocation letters or other correspondence or 
documents forming the basis for the transfer action. 

B. The form will be prepared in an original and at least three (3) copies. One 
copy will be retained by the office preparing the forms. The original and two 
copies will be forwarded to— 

Bureau of Accounts 

Division of Central Accounts 
U. S. Treasury Department 
Washington 25, D. C. 

The Treasury Department will retain the original and, after accomplishing the 
two copies, will return one to the transferor agency and forward the other to the 
transferee. In order to assure that each of the three agencies involved will 
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record the transaction in the same accounting period, agencies initiating Standard 
Form No. 1151 transfers should do so as early in the month as possible. 

C. Administrative agencies are responsible for initiating Standard Form No. 
1151 for amounts of appropriations which lapse at the end of a fiscal year. Such 
transfers will be made to the Treasury Department account 20X1850 “Payment 
of Certified Claims Account” and should be processed prior to June 30 of the 
fiscal year. In connection with such transactions, an additional copy of the 
related Standard Form No. 1151 must be forwarded to the Treasury Department 
for later transmittal to the Administrative Finance Section of the General Ac- 
counting Office. 

D. Prior to the effective date of this Supplement, agencies will continue to 
forward Standard Form No. 1151 dealing with la appropriations to the 
appropriate disbursing officer. In order to facilitate the changeover in procedure, 
agencies are urged to make these transfers at the earliest possible date before 
June 30, 1955. In the event a transfer cannot be made before that date, the 
transaction will be processed as stated in paragraphs B and C of this Supplement. 

E. During the fiscal year 1956, the use of Standard Form No. 1151 will be 
extended to include borrowing and related transactions affecting the Treasury 
Department, government corporations and other agencies. Specific instructions 
in this regard will be issued by the Treasury Department. 

F. This supplement rescinds and should be substituted for paragraph 5 of 
Accounting Systems Memorandum No. 9, Second Revision, dated 1 December 11, 
1950, 30 mp. Gen. 607, as amended by Accounting Systems Memorandum 
No. 9-Second Revision, Supplement No. 2—Second Revision, dated May 4, 1953, 
32 Comp. Gen. 635, and Accounting Systems Memorandum No. 9-Second Re- 
vision, Supplement No. 6, 31 Comp. Gen. 775, dated June 10, 1952, 

G. The provisions of this Supplement are effective July 1, 1955. 


JosEPH CAMPBELL, 
Comptroller General of the United States, 


ACCOUNTING SYSTEMS MEMORANDUM Neo. 15 
Supplement No. 3 
May 5, 1955 


DISCONTINUING THE USE OF FUNDED CHECKING ACCOUNTS IN THE 


ISSUANCE AND PAYMENTS OF CHECKS DRAWN ON THE TREASURER 
OF THE UNITED STATES 


1. Purpose-—Treasury Department-General Accounting Office Joint Regula- 
tion No. 4, 32 Comp. Gen. 634, dealing with the modification of warrant proce- 
dures was revised and expanded on April 29, 1955, 34 Comp. Gen. 815, to provide 
for the elimination of certain checking accounts. The purpose of this supplement 
to Accounting Systems Memorandum No. 15, 30 Comp. Gen. 623, is to briefly 
mention the changes made and to transmit a copy of the revised regulation. 

2. Discontinuing the Use of Funded Checking Accounts.—The most significant 
change in the Joint Regulation is found in raphs 4 and 7, which provide that 
in certain designated agencies the funded checking accounts currently used in 
the issuance and payment of checks drawn on the Treasurer of the United States 
shall be discontinued. This change will affect only those agencies which perform 
disbursing functions and is limited to include only such disbursing agencies as are 
specified in the regulation. 

3. Procedural and Reporting Changes.—Appropriate procedural and reporting 
requirements for agencies affected by the revision of Joint Regulation No. 4 and 
certain other related instructions affecting all agencies, which are to be concur- 
rently adopted, are being issued in the form of General Regulations No. 122, 
34 Comp. Gen. 769, by the General Accounting Office and Treasury Circulars 
Nos. 926 and 945 by the Treasury Department. 


4. Effective Date.—Joint Regulation No. 4—Revised is effective July 1, 1955. 
JoserH CAMPBELL 
Comptroller General of the United States. 
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TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
Joint Regulation No. 4—Revised under Public Law 784, approved September 12, 1950 


MODIFICATION OF WARRANT PROCEDURES AND ELIMINATION OF 
CERTAIN CHECKING ACCOUNTS 


1. Pursuant to Section 115 of the Budget and Accounting Procedures Act of 
1950 (31 U. S. C. 66c), the Secretary of the Treasury and the Comptroller General 
of the United States have made the following determinations in consideration of: 
(a) Sections 113 and 114 of the Budget and Accounting Procedures Act of 1950 
which, respectively, place responsibility on the head of each executive agency for 
maintaining systems of accounting and internal control in accordance with certain 

uirements, and make provision for maintaining in the Treasury Department a 
unified system of central accounting and reporting on the most efficient and useful 
basis; (oy Section 3679 of the Revised Statutes, as amended (31 U. 8. C. 665), 
which requires the head of each executive agency to maintain a system for admin- 
istrative control over the incurring of obligations and making of expenditures 
pursuant to appropriations or other authorizations and the fixing of oe 
ties for violations of law in that respect; (c) where applicable, the Act of Decem- 
ber 29, 1941, as amended (31 U. 8S. C. 82b-—c) fixing the respective responsibilities 
of disbursing and certifying officers; and (d) the detailed reconciliation which is 
made of disbursing and collecting officers’ check and deposit transactions. 

2. The requirements of existing law that funds be requisitioned and advanced 
to accountable officers are hereby waived. 


3. The responsibility for determining, prior to disbursement, the sufficiency of 
balances under appropriations, funds or other limitations established by or pur- 
suant to law rests with the administrative agency to which the funds were appro- 
priated or otherwise made available. There is no change in the responsibilities of 
officers performing disbursing functions exempted from the provisions of the Act 
of December 29, 1941, as amended. 

4. The use of funded checking accounts in the issuance and payment of checks 
drawn on the Treasurer of the United States shall be discontinued, with respect to 
designated agencies. In each case where a funded checking account is not main- 
tained, the balance of checks outstanding, supported by the checks issued records 
of disbursing officers and paid check records of the Treasurer, shall be the basis for 
the reconciliation of the disbursing accounts. The amount of checks outstanding 
for each such disbursing symbol account shall be disclosed by the accounts of the 
Treasury Department relating to the cash vane of the Government as a 
whole, maintained pursuant to Section 114 of the Budget and Accounting Pro- 
cedures Act of 1950. 

5. In the event of delinquency by a disbursing officer in the rendition of his 
accounts or for other reasons arising out of the condition of the officer’s accounts, 
the Comptroller General may, by notification to the Secretary of the Treasury, 
suspend the terms of paragraph 2 of this Joint Regulation with respect to such 
officer. In such event the applicable provisions of law will become operative with 
respect to such officer. 

6. The requirements of existing law that warrants be issued and countersigned 
to acknowledge the receipt of moneys to be covered in the Treasury are hereby 
waived. For the purposes of Section 305 of the Revised Statutes, as amended 
(31 U. S. C. 147), moneys received and covered into the public Treasury shall be 
deemed to be officially acknowledged when the receipt of such moneys, for credit 
to the receipt accounts or appropriation and fund accounts maintained pursuant 
to the Act of July 31, 1894, as amended (5 U. S. C. 255) and Section 114(b) of the 
Budget and Accounting Procedures Act of 1950, is recorded by the Treasury offices 
designated for that purpose by the Secretary of the Treasury. 

7. This regulation is effective July 1, 1955. The provisions of paragraph 4, 
however, shall become operative with respect to only the disbursing activities 
designated below, on the date cited. Further authorizations will be made by sup- 
plement to this regulation. 
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Disbursing Activity Effective Date 

. Disbursing by all components of the Department of Defense - - ___ July 1, 1955 
. All disbursing by the Division of Disbursement, Treasury De- 
partment, including disbursing by others by delegation under 
the provisions of section 4 of Executive Order No. 6166, as 
amended, and disbursing by the Division of Disbursement for 
officers or agencies not subject to the provisions of such section, 
including checks drawn in the name of the Secretary of the 

cabo July 1, 1955 

All disbursing by United States Marshals. -..........._..---- July 1, 1955 
. All disbursing by the Judiciary, except Clerks of United States 
District Courts, Clerks of United States Courts of Appeals, 
Clerks of United States Emergency Court of Appeals, and 

ill il ht alte ee al ea July 1, 1955 


Grorce M. Humparey, JosePpH CAMPBELL, 


Secretary of the Treasury. Comptroller General of the United States. 
Aprit 29, 1955. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 17—REVISED 
JUNE 14, 1955 


PROCEDURES FOR HANDLING COLLECTIONS 


1. Purpose-—The purpose of this revision is to eliminate from Accounting 
Systems Memorandum No. 17, 30 Comp. Gen. 631, existing procedural require- 
ments which are to be changed on July 1, 1955. 


2. No Change in Definition of Available and Unavailable Receipts.—Treasury 
Department-General Accounting Office Joint Regulation No. 3, 30 Comp. Gen. 
597, dated June 12, 1951, was the third joint regulation issued pursuant to section 
115 (a) of Public Law 784, 81st Congress, 64 Stat. 837, dealing with the modifica- 
tion of warrant procedures. The regulation made it possible for certain special 
and trust funds to be made immediately available for expenditure without the 
issuance of covering warrants and the advancing of funds to disbursing officers. 
Amendment No. 1 to the Joint Regulation, dated December 21, 1951, defined 
available and unavailable receipts as follows: 


(a) Available Receipts.—Receipts of special or trust funds which pursuant to 
law or trust agreements are immediately available in their entirety as appropria- 
tions to a single agency for expenditure without further action by the Congress. 
Excluded from this category are receipts to be applied to the retirement of public 
debt obligations and funds in connection with which the computation of interest 
charges or credits necessitates the maintenance of accounts for unrequisitioned 
balances of appropriations on the books of the Treasury. 


(b) Unavailable Receipts.—Receipts which at the time of collection are not 
appropriated, and receipts which are not immediately available for expenditure 
because (1) further action by the Congress is required or Congressional limitation 
has been established as to the amount available for expenditure; or (2) amounts 
credited to receipt accounts are later to be cleared in whole or in part to other 
receipt accounts before appropriation warrant action is taken. 


3. Identification of Available Receipts on Accounting Documents.—In order to 
assure that collections of available receipts are aay recorded by the Treasury 
Department in receipt accounts and not treated as repayments to appropriations, 
agencies preparing original posting media must clearly identify those available 
amounts which are proper for recording in both a receipt and an expenditure 
account. This shall be done on all forms such as Certificates of Deposit and 
Standard Forms Nos. 1081, 1096, or 1097 by showing the letters ‘‘A/R” immedi- 
ately following the appropriation symbol in each case where an available receipt 
account is affected. 


4. Standard Form No. 1159, Schedule of Collections for Available Special and 
Trust Fund Receipts.—This form is no longer required and will not be stocked by 
the General Services Administration after September 30, 1955. Agencies which 
wish to use the form for internal administrative purposes may do so as long as 
their existing supplies continue available. 
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5. Rescissions.—Accounting Systems Memorandum No. 17, dated June 12, 
1951, and Supplements Nos. 1 and 2, dated September 18, 1951 and December 21, 
1951, respectively, are hereby rescinded. 

6. Effective Date-—The provisions of this Memorandum are effective July 1, 
1955. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 31—REVISED 
June 28, 1955 


DIRECT DEPOSIT OF COLLECTIONS 


1. Purpose.-—This revised Memorandum is issued to establish the new pro- 
cedures which will become effective July 1, 1955, under the provisions of Joint 
Regulation No. 4, 32 Comp. Gen. 634, as supplemented by Treasury Circular No. 
945—Revised, Supplement No. 1, dated May 3, 1955, for the processing of direct 
deposits by the collecting agency. 

2. Accounting Control Over Collections.—Agencies receiving collections are re- 
sponsible for placing them under appropriate accounting control promptly upon 
receipt. Such control records, as a minimum, will be maintained to disclose (a) 
collections which have not yet been deposited; and (b) any deposits which have 
not yet been acknowledged by the depositary as credited in the account of the 
Treasurer of the United States. (This will be a separate control from that main- 
tained in connection with bid deposits or similar collections, which are not de- 
posited in the Treasury.) 

a. Standard Forms Nos. 1044 and 1159 are no longer required as support to the 
Account Current, Standard Form No. 1019—Revised, or Statement of Transac- 
tions, Standard Form No. 1220, where a confirmed copy of the certificate of 
deposit is submitted as supporting documentation for collections credited to the 
accounts. Such forms will, however, remain available as regular standard form 
stock through September 30, 1955, to be used by administrative agencies in their 
internal accounting procedures or other administrative needs if so desired. After 
that date, such forms will not be stocked by the General Services Administration 
and will be obsolete. Agencies desiring to use collection schedules as support to 
their accounts in lieu of confirmed copies of certificate of deposit will develop their 
own forms for such purpose and submit them to this Office for approval. 

b. It will be incumbent upon administrative agencies to maintain a permanent 
record of each collection item in sufficient detail to readily identify any item at any 
future time it may be necessary to do so. In cases where one administrative 
agency makes or receives a collection for another agency it will be necessary for 
the collecting agency to identify such items in their control records in sufficient 
detail to permit complete identification of the collection to the agency where 
account(s) are to be credited. 

3. Direct Deposits by One Agency for the Accounts of Another Agency.—a. Col- 
lections by one department, independent establishment or office which are for 
credit to the accounts of another must be classified on the certificate of deposit 
to reflect the appropriation, fund or receipt account symbol which is to receive 
the credit. If the account symbol classification is not known and cannot be readily 
obtained at the time the deposit is to be made the funds should be placed to the 
credit of the collecting agency’s deposit fund account until the appropriate classi- 
fication can be obtained from the agency which is to finally receive and reflect 
the collection in its accounts. When the proper account classification is deter- 
mined, the funds will be withdrawn from the deposit fund account and deposited 
under the classifications indicated by the agency which is to receive the credit. 

b. Accounting classifications or information below the appropriation, fund or 
receipt symbol should not be shown on the certificate of deposit but will be shown 
on a separate paper or document to be attached to the confirmed copies of the 
en when they are forwarded to the agency which is to receive the collection 
credit. 

4. Effective Date-——The provisions of this Memorandum will become effective 
July 1, 1955. 


JosePH CAMPBELL, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 33—REVISED 
JUNE 29, 1955 


ACCOUNTING FOR CHECK ISSUE DISCREPANCIES OF $1.00 OR MORE 
BY DISBURSING OFFICERS 


1. Purpose-—This Memorandum prescribes the procedures to be observed 
by all disbursing officers of the U. S. Government for the maintenance and ren- 
dition of accounts disclosing amounts receivable and payable by reason of dis- 
crepancies of $1.00 or more in the drawing of checks on the Treasurer of the 
United States. The procedures concerning the adjustment of check issue dis- 
crepancies of less than $1.00 are prescribed by General Regulations No. 119—Re- 
vised, dated June 30, 1955, 34 Comp. Gen. 764 

2. Rescissions.—The provisions of this Memorandum will supersede and 
rescind Accounting Systems Memorandum No. 33, dated April 29, 1954, 33 Comp. 
Gen. 677. 

3. Check Issue Discrepancies Defined.—The term “‘check issue discrepancies” as 
used herein pertains to amounts of $1.00 or more, representing any difference 
which might occur between a check, as drawn and released, and the certified 
voucher for which it was drawn. 

a. Examples of such discrepancies are: 

(1) A check which is drawn and paid in an amount differing from the amount 
charged to an appropriation or fund as vouchered. 

(2) An inscription error or the voiding of the wrong check. 

(3) A check which should have been treated as a voided check but which was 
handled as a check cancellation, or the reverse. 

The term “check issue overdraft’’ as used in this Memorandum refers to 
any difference of $1.00 or more for which the disbursing officer is accountable 
and which requires recovery of funds by collection or by supplemental charge 
to an appropriation or fund. 

c. The term “check issue underdraft” as used hereinafter refers to any difference 
of $1.00 or more which requires issuance of a supplemental check to an underpaid 
payee or repayment to an appropriation or fund. 

4. Account Established for Check Issue Overdrafis.—Each disbursing officer 
will establish an account entitled ‘‘Accounts Receivable, Check Issue Overdrafts’’ 
as part of his accountability. 

5. Account Established for Check Issue Underdrafis.—The Treasury Department, 
Bureau of Accounts, has designated deposit fund account __X6999, ‘“‘Accounts 
Payable, Check Issue Underdrafts’” (with the symbol prefix of the disbursing 
agency) for ve such transactions on disbursing agencies’ books, 

6. Docnsuntna Check Issue Overdrafts and Underdrafis.—As soon as the dis- 
bursing officer is informed of a check issue discrepancy, a Journal Voucher, 
Standard Form No. 1017G (or a comparable form) will be t pq 

a. Action to recognize and record the discrepancy should be taken as soon as 
the facts have been determined to the satisfaction of the disbursing officer. Dis- 
crepancies reported in connection with the Proof of Depositary Balance or 
Reconciliation Statement which have not previously been recognized will be 
recorded by the disbursing officer on the basis of the GAO Forms 5053 or 5054, 
issued by this Office. The discrepancy may be made known to the disbursing 
officer under a variety of circumstances, such as those outlined below 

(1) Notification from the Treasurer of the United States or a Federal Reserve 
bank agus a difference between the written and punched amounts of card 
checks received for payment, 

(2) In the processing of claims regarding non-receipt of a check, it may be 
determined that the check had been drawn to the wrong payee, with a resulting 
overdraft and underdraft. 

(3) Through the internal disbursing processes, it may be ascertained, after 
checks have been mailed, that a check intended to be voided was released or the 
wrong check voided. 

(4) Information which may be received from payees concerning possible over- 
payments or underpayments. 

. Distribution of Documentation ena to Check Overdrafis and Under- 
drafts.—Check issue discrepancies applying to the current accounting period which 


are disclosed and adjusted in the current accounting period should be documented 
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for internal processing in the disbursing officer’s accounts, however, such docu- 
— need not be furnished with the officer’s accounting reports as provided 
or below. 

a. Check issue discrepancies which are disclosed in the current accounting 
period which must be carried over into the subsequent accounting period before 
adjustment can be accomplished will be documented and the document copy 
distributed as prescribed below. A complete explanation of the discrepanc 
should be shown on the journal voucher including a description of the check(s 
(check number, date, and amount) and reference to the related voucher(s) 
numbers. 

b. The journal voucher forms will be prepared in sufficient copy to provide at 
least the following distribution: 

(1) The original will be attached to the disbursing officer’s Account Current 
Standard Form No. 1019—Revised, or Statement of Accountability, Standard 
Form No. 1219, in support of (a) the accounts receivable account, in the case of 
an overdraft; or (b) the accounts payable account (__X6999) in the case of an 
underdraft. 

?) The first carbon copy will be attached to the disbursing officer’s Statement 
of Depositary Account (Standard Form No. 1148) in support of (a) the reduction 
of the check book balance included in adjustments on line 16, in the case of an 
overdraft; or (b) the increase in the check book balance included in adjustments 
on line 5, in the case of an underdraft, or 

(3) In the case of a disbursing officer operating with an unfunded checking 
account, the first carbon copy of the journal voucher will be attached to the 
disbursing officer’s Statement of Accountability (Standard Form No. 12194A) in 
support of the adjustments reported in column 3 of section II, and of the State- 
ment, which is to be submitted to the Depositary Accounts Branch of the U. S. 
General Accounting Office for check reconciliation purposes. 

(4) Two copies will be placed in a file serving as the disbursing officer’s official 
subsidiary record of the uncleared differences comprising the balance of (a) accounts 
receivable, or (b) accounts payable, and as the current operating record for the 
required corrective actions (e. g., effecting collection, issuing supplemental 
checks, etc.). 

Accounting for Collections and Payments Made to Clear Outstanding Discrep- 
ancies—a. Clearance of Accounts Receivable-——(1) Collections received to clear 
amounts of overdrafts will be deposited on Certificate of Deposit, Standard Form 
No. 209, for credit in the Treasurer’s general account, and the amount of the 
collections credited to the Accounts Receivable account. 

(2) Overdrafts representing an undercharge to an appropriation or fund which 
are cleared by a supplementary certified voucher charging the appropriation or 
fund, will be liquidated by crediting the amount of the voucher to the Accounts 
Receivable account. 

b. Clearance of Accounts Payable.—(1) Upon determining that a payee is en- 
titled to the amount of a check issue underdraft, the disbursing officer will certify 
a disbursement voucher for charge to the deposit fund account __ X6999. The 
voucher and check issued will be recorded in the disbursing officer’s accounts and 
reflected in the Account Current and Statement of Depositary Account or State- 
ment of Accountability in the regular manner. 

(2) Upon determining that the amount of an underdraft is due an appropria- 
tion or fund, rather than a payee, by reason of the fact that the appropriation 
or fund had been overcharged, a Standard Form No. 1097-Revised, ‘‘Voucher 
and Schedule to Effect Correction of Errors,’’ or a comparable approved voucher 
adjustment form, will be certified by the disbursing officer for charge to the de- 
posit fund account __ X6999, and credit to the appropriation or fund involved. 
A copy of the adjustment voucher form will be furnished the administrative 
agency or office whose accounts are affected. 

c. Clearance of Subsidiary Account Files—On the basis of the foregoing clear- 
ance actions, the two file copies of the journal voucher will be removed from the 
files oad pene with one of the appropriate legends as illustrated below: 











No. 5 
See Check No. , dated ; 
See adjustment voucher No. yO Tere ee 


One copy of the journal voucher will accompany the disbursing officer’s State- 
ment of Depositary Account and Report of Checks Drawn, Standard Form No. 
1148, or Statement of Accountability, Standard Form No. 1219A, submitted to 
the Depositary Accounts Branch of the U. 8. General Accounting Office at the 
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close of the accounting period. If the check issue discrepancy being cleared was 
taken into the disbursing officer’s accounts on the basis of GAO Forms 5053 or 
5054, the original of such forms should be attached to the journal voucher copy. 
The other copy will be placed in a closed file for the account. 

9. Check Issue Procedures.—Disbursing officers are responsible for maintaining 
the controls and safeguards necessary to assure the drawing of checks in strict 
conformity with vouchers as certified. Nothing contained in this Memorandum 
is intended to apply to improperly prepared checks which, through the proper 
exercise of these controls and safeguards are detected in the disbursing process 
before release to the payees and which are, therefore, treated as spoiled and 
proper replacement checks issued in conformity with the vouchers. 

10. Effective Date-—The procedures prescribed under this Memorandum are to 
become effective July 1, 1955. 

JosEPH CAMPBELL 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 35 
September 3, 1954 


REPORTED AND RELATED REQUIREMENTS UNDER THE PROVISIONS 
OF SECTION 1311 OF THE SUPPLEMENTAL APPROPRIATION ACT, 
1955, PUBLIC LAW 663, APPROVED AUGUST 26, 1954 


1. This Accounting Systems Memorandum is issued with the concurrence of 
the Director of the Bureau of the Budget in order to fulfill our joint responsibilities 
under Section 1311 of Public Law 663, 68 Stat. 830. 

2. Section 1311 is as follows: 

“Sec. 1311. (a) After the date of enactment hereof no amount shall be recorded 
as an obligation of the Government of the United States unless it is supported by 
documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized 
by law, executed before the expiration of the period of availability for obliga- 
tion of the appropriation or fund concerned for specific goods to be delivered, 
real property to be purchased or leased, or work or services to be performed; 
or 


‘“*(2) a valid loan agreement, showing the amount of the loan to be made 

and the terms of repayment thereof; or , 

“‘(3) an order required by law to be placed with a Government agency; or 

(4) an order issued pursuant to a law authorizing purchases without ad- 
vertising when necessitated by public exigency or for perishable subsistence 
supplies or within specific monetary limitations; or 

(5) a grant or subsidy payable (i) from appropriations made for payment 
of or contributions toward, sums required to be paid in specific amounts 
fixed by law or in accord with formulae prescribed by law, or (ii) pursuant 
to agreement authorized by, or plans approved in accord with and authorized 
by, law; or 

“*(6) a liability which may result from pending litigation brought under 
authority of law; or 

““(7) employment or services of persons or expenses of travel in accord with 
law, and services performed by public utilities; or 

““(8) any other legal liability of the United States against an appropriation 
or fund legally available therefor.” 

“(b) Not later than September 30 of each year, the head of each Federal agency 
shall report, as to each appropriation or fund under the control of such agency, 
the amount thereof remaining obligated but unexpended and the amount thereof 
remaining unobligated on June 30 of such year and copies of such report shall 
be forwarded by him to the chairman of the Committees on Appropriations of 
the Senate and the House of Representatives, to the Comptroller General of the 
United States, and to the Director of the Bureau of the Budget: Provided, That 
such report for the fiscal year ending June 30, 1954, shall be made not later than 
December 31, 1954, and shall include only such obligations as could have been 
recorded under the provisions of subsection (a) hereof. 

“‘(c) Each report made pursuant to subsection (b) shall be supported by cer- 
tifications of the officials designated by the head of the agency, and such certifi- 
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cations shall be supported by records evidencing the amounts which are reported 
therein as having been obligated. Such certifications and records shall be retained 
in the agency in such form as to facilitate audit and reconciliation for such period 
as may be necessary for such purposes. The officials designated by the head of 
the agency to make certifications may not redelegate the responsibility. 

““(d) No appropriation or fund which is limited for obligation purposes to a 
definite period of time shall be available for expenditure after the expiration of 
such period except for liquidation of amounts obligated in accord with subsection 
(a) hereof; but no such appropriation or fund shall remain available for expendi- 
ture for any period beyond that otherwise authorized by law. 

““(e) Any statement of obligation of funds furnished by any agency of the 
Government to the Congress or any committee thereof shall include only such 
amounts as may be valid obligations as defined in subsection (a) hereof.” 

3. All agencies should promptly review their obligations procedures and prac- 
tices to determine that amounts are not being recorded as obligations unless the 
requirements of section 1311 (a) are fully complied with. Necessary corrections 
should be made to eliminate any amounts recorded against any appropriation or 
fund available for expenditure or obligation after June 30, 1954, which do not 
meet the tests of section 1311 (a). 

4, If an agency has a doubt as to transactions properly for recording as obliga- 
tions under section 1311 and desires a decision from the Comptroller General, the 
request for decision must be submitted by the head of the agency. It is request- 
ed that both the General Accounting Office and the Bureau of the Budget be 
furnished with copies of all general instructions issued by the agencies to carry 
out the provisions of section 1311, including the delegation to officials designated 
to certify under 1311 (ce). 

5. It will be noted that no amount may be recorded as an obligation unless the 
tests set out in 1311 (a) are fully complied with. Those agencies desiring to 
record reserved amounts, in addition to obligations, should make other provision 
for such recordings. In this connection paragraph 6 of Accounting Systems 
Memorandum No. 7 will be revised in the near future. 

6. The documents representing unliquidated obligations must be totaled and 
reconciled to the controlling accounts (e. g., in the allotment ledger and general 
ledger) as of June 30, 1954, and thereafter at the close of each fiscal year. Agencies 
should, as a matter of good accounting, provide for reconciliation to be made at 
least quarterly and such reconciliation shall be retained for audit purposes. 

7. Section 1311 (c) requires that each report made pursuant to subsection (b) 
shall be supported by certifications of the officials designated by the head of the 
agency. he conference report on the Supplemental Appropriation Act, 1955 
(House Report No. 2663), states in part, as follows: 

“As to subsection (c) it is the intention of the committee of conference that the 
officials designated by the head of agency to make certifications of obligations 
shall be those officials having overall responsibility for the recording of obliga- 
tions as distinguished from those engaged in detailed recording operations and in 
no event should the designation be below the level of the chief accounting officer 
of a major bureau, service, or constituent organizational unit.” 

The report to the head of the agency by the official designated to certify may 
be in such form as the agency desires provided that it shows the specific amounts 
required to be reported by the head of the agency as shown in the attached for- 
mat of report under section 1311. The reports will be retained in the agency’s 
files and will contain the following certificate which is hereby prescribed: 

“T hereby certify that the amounts shown in this report are supported by the 
documentary evidence required by section 1311 of Public Law 663, approved 
August 26, 1954. 


(Name Typed) (Title) 


8. There is attached the format of the first report, which indicates the items 
to go in each column, to be used by the head of each Federal agency in making 
the report as of June 30, 1954, under Section 1311 (b) to the Appropriations Com- 
mittees of the Senate and the House of Representatives, the Director of the 
Bureau of the Budget, and the Comptroller General. The report should be filed 
as soon as possible but in no event later than December 31, 1954. In this con- 
nection agencies are urged to complete the report in time to permit the use of 
certified figures in the past year column of the 1956 budget. In order for this to 
be accomplished, it will be necessary for the figures to be determined at an early 
date—generally, about October 31, 1954. 
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9. Reports must be submitted for the accounts below, in the order listed: 

(a) General fund accounts. 

(b) Special fund accounts. 

(c) Public enterprise fund accounts. 

(d) Intragovernmental revolving and management fund accounts. 

(e) Consolidated working funds. 

(f) Trust fund accounts on which Congress takes annual action such as 
administrative expense limitations. 

(g) Allocations (both transfer appropriation accounts and allocated work- 
ing funds). The spending agency should make separate reports (or list 
these items on a separate sheet for each agency) covering each agency from 
which funds are received under this category and furnish a copy of the re- 
port or list to the advancing agency. 

No reports are required on other trust funds or deposit funds. The format of 
the report (and instructions for the Pee gers a thereof) required for revolving 
funds which have business-type budgets, including Government Corporations, 
will be supplied at a later date. 

10. Agencies are not restricted, for liquidation purposes, to the amounts certi- 
fied and reported in column 2, but the amounts shown in this column should be 
as firm as possible and must, of course, be supported by the documentary evidence 
required by subsection (a) of Section 1311. 

11. Amounts reported in column 2 should include all known obligations for 
which there is proper support under section 1311, whether or not recorded in the 
formal accounts. Column 6 should represent ‘the unexpended balance on a 
“‘checks-issued” basis of expenditure. 

12. All amounts reported should be rounded to the rr dollar. 


F. Kewier, 
Acting Comptroller General - the United States. 


REPORT UNDER SECTION 1311 OF PUBLIC LAW 663, APPROVED AUG. 26, 1954, 
as of June 30, 1954 


pnt ere oe following facts with respect to balances of appropriations and funds under the control 
« = cy. raat is supported by certifications and records evidencing obligations in accordance 
sakion 13 
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BUREAU OF THE BUDGET BULLETIN NO. 55-1 ADDENDUM TO CIRCULAR NO. A-ll 
September 2, 1954 


SUPPLEMENTARY INSTRUCTIONS FOR THE EXECUTION OF THE 1955 
BUDGET AND PREPARATION OF THE 1956 BUDGET 


To the Heads of Executive Departments and Establishments: 

The following instructions supplement those contained in Circular No. A-11, 
as revised August 9, 1954, and will apply to the execution of the 1955 budget 
and preparation of estimates for the 1956 budget document. 

1. Effect of section 1811, Public Law 663.—Section 1311, Public Law 663, 
restates the concept of obligations, requires certifications with respect to the 
obligated balances as of June 30, and requires reports on the balances, both 
obligated and unobligated. 

Agencies are urged to review their obligations promptly, and to make the 
certifications and reports as early as possible, in any event Wy October 31, 1954. 
This request is made in order that the past year column of the budget for 1956 
will be consistent with the reports received by the Congress. 

The past year column of the green sheets for the budget should be corrected, 
prior to the time that material is sent to the printer, to agree with the balances 
which are reported under section 1311. The specific manner and timing of cor- 
rection should be worked out with the respective Budget Bureau examiners; if 
the corrections are known early enough, and many figures are involved, new 
green sheets may be submitted. In other cases it will be necessary to correct 
the originally submitted green sheets manually. 

The following parenthetical sentence will be added immediately under the 
heading of the schedules “Amounts Available for Obligation” and “Analysis of 
Expenditures” wherever the statement would be appropriate: 

(Balances for June 30, 1954, are as certified under section 1311, Public 

Law 663.) 
The omission of this phrase in the budget will indicate that the agency has failed 
to supply balance figures which it is willing to certify as correct. If the balances 
are as certified except for uncertified data for one or more allocations to other 
agencies, the exceptions will be named in the parenthetical sentence. In any 
— budget justifications submitted to the Congress must use only certified 
gures. 


With respect to Standard Forms 133, submitted under Budget-Treasury 
Regulation No. 1, the requirements of the Regulation shall be observed in keeping 
the balance figures on lines 1 and 13A the same throughout the year. Any 
adjustments in the obligated balances, brought about by section 1311, shall be 
reflected as a separate — immediately after the regular entry for line 9, and 


footnoted accordingly. Such an adjustment will be excluded from the figure ap- 
pearing as the regular entry for line 9. On Forms 133 for the remainder of the 
year, after the report required by section 1311 is made, the entry on line 13A and 
the special adjusting entry following line 9 together must equal the obligated 
balance included in the section 1311 report. 

Instructions with respect to accounting requirements and the specific report 
required as 1311 are being issued by the Comptroller General in Accounting 
Systems Memorandum No. 35. All questions pertaining to the concept of 
obligations under section 1311 are for formal presentation to the Comptroller 
General for his decision. 

2. Cost of new legislation.—In addition to the new legislation discussed herein, 
there are other provisions of Government-wide applicability which require no 
specific instructions for their treatment in the 1956 budget. With the exception 
of unemployment compensation for Federal employees, each agency must absorb 
the additional costs of all such legislation, by increased efficiency, offsetting 
reductions in program, or other means. No estimate of supplemental appro- 
priations will be received for 1955 for these costs, and no increases in appropriation 
estimates for 1956 will be made to cover such costs. An appropriation is made to 
the Department of Labor for the unemployment compensation program. Where 
the costs of new legislation are significant, such costs should be identified in the 
justifications, with explanation of how the cost is being met. 

3. Employee uniforms.—Title IV of H. R. 2263 (P. L. 763) authorizes either 
the —* of employees’ uniforms or the payment of uniform allowances to 
employees. It also permits an agency head, in his discretion, to continue furnish- 
ing uniforms or paying uniform allowances under any law or regulation in effect 
prior to the passage of this Act. The course elec by the head of the agency 
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must be justified to the Bureau of the Budget as a part of the justification requested 
below. 

The authorization in Title IV is effective only when Congress has made an 
appropriation available for this purpose. It is contemplated that a general 
authorization for use of existing appropriations for the purposes of Title IV will 
be submitted to Congress for enactment in a supplemental appropriation at the 
next session. For purposes of budget estimates, it will be assumed that such au- 
thorization will be provided about April 1, 1955. It is also contemplated that the 
inclusion of money for Title IV purposes in the 1956 estimates will provide suffi- 
cient authority so that mention of uniforms and uniform allowances will not be 
needed in the language of the individual appropriations. 

Justifications submitted with the 1956 budget must include specific information 
with respect to uniforms and uniform allowances. Such justification shall 
include the estimate of costs, the statement of the agency’s requirements with 
respect to the wearing of uniforms, the number and types of positions and em- 
ployees involved, the standards which the agency is applying in the provision of 
uniforms or allowances, and the replacement rate which is contemplated by the 
standards. 

The purchase of uniforms will be included under object class 08 without separate 
identification in the green sheets. The rental of uniforms by the agencies will be 
included under object class 05 without separate identification in the green sheets. 
Cash allowances to employees will be included in object class 01 as an unidentified 
part of the entry “Payment above basic rates’ in the object schedule for the 
budget document, and will be shown as a separate entry ‘Allowances for uniforms,” 
immediately after the entry “Living and quarters allowances” in the green sheets 
on detail of personal services printed in the budget appendix. Cash allowances 
will be considered an obligation of the period in which the amounts accrue to the 
employees. 

ureau of the Budget regulations under this title will be issued in the near 
future. 

4. CPC positions.—H. R. 2263 (P. L. 763) provides for the application of pre- 
vailing wage policy to certain positions now included in the CPC series, and for 
the conversion of the remaining positions to the GS series of grades. Agencies 
are permitted approximately one year for the conversion of the positions to 
wage board salary scales, and approximately six months for the conversion of 
positions to the GS series of grades. When the conversion is completed, the CPC 
series of positions is abolished. 

The detailed personal services schedules in the 1956 budget will anticipate this 
conversion, and no positions will be shown in the CPC series. Positions which 
will be reclassified in the GS series will be reported for all three years in the 
applicable GS grades. Positions which will be converted to wage board salary 
scales will be refiected in the schedules as ‘‘Ungraded.” The salary rates to be 
included in the past year column will be the CPC rates actually effective during 
the year, even though (for GS grades) they may not be within the range shown in 
the stub column. The new rates will be shown in the current and budget year 
columns. 

5. Employee insurance program.—Public Law 598 provides a new insurance 
program for Federal employees. The agency’s justification should set forth the 
estimated cost of the agency’s share of premiums for this program, for both 1955 
and 1956, and indicate how it was computed. 

Obligations for the cost of this program will be reported in object class 07, 
without separate identification. They will not be included opposite the entry 
“Services performed by other agencies,” even though payment is made to the 
Civil Service Commission. 

In cases where a year-end payroll is split between fiscal years, obligations 
incurred for insurance premiums will be distributed between the years in the 
same manner as the A roll involved. 

6. Motor pools.—H. z 8753 (P. L. 766) authorizes the General Services Admin- 
istration to establish and operate motor pools, to arrange for the operation of 
such pools by other agencies, and to make other contractual arrangements for 
local transportation services. 

Payments to another agency or fund for motor pool rentals and services shall 
be charged to object class 07, “Services performed by other agencies.”” These 
payments, so far as they are for rent of passenger vehicles, shall also be included 
in the “Cost of hire of motor vehicles” reported in the printed statement on 


purchase and hire of passenger motor vehicles. Where this column contains 
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both payments for rentals under motor pools and other payments for hire, the 
latter should be appropriately footnoted. The Senate Committee report on the 
bill indicates that additional authority is not required in appropriation language 
in order to use the motor pools. It is contemplated that enactment of this legis- 
lation will result in a reduction in the size of the Government’s fleet of vehicles. 

7. Equipment in Post Office buildings.—Effective July 1, 1955, the Post Office 
Department will discontinue its previous practice of providing limited amounts 
of furniture and related equipment to tenant agencies occupying space in Post 
Office buildings. It will therefore be necessary for each agency affected by this 
change to include in its 1956 estimates whatever amounts are necessary to meet 
its own need for such equipment. 

Rowianp R. Hucues, 
Director. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 35 


Supplement No. 1 
September 29, 1954 


REPORTING AND RELATED REQUIREMENTS UNDER THE PROVISIONS 
OF SECTION 1311 OF THE SUPPLEMENTAL APPROPRIATION ACT, 
1955, PUBLIC LAW 663, APPROVED AUGUST 26, 1954 


1. A few agencies have expressed doubt as to whether 1952 and 1953 annual 
appropriations should be included in the reports required under Public Law 663, 
68 Stat. 800. 

2. Since the law specifically requires that “the head of each Federal agency shall 
report, as to each appropriation or fund under the control of such agency’’, the 
reports should exclude 1952 but must include 1953 annual and all other open 
appropriations which, for either obligation or expenditure purposes, are carried 
forward from June 30, 1954, into the 1955 fiscal year. 


Frank H. We!rzet, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 35 


Supplement No. 2 
October 11, 1954 


REPORTING AND RELATED REQUIREMENTS UNDER THE PROVISIONS 
OF SECTION 1311 OF THE SUPPLEMENTAL APPROPRIATION ACT, 
1955, PUBLIC LAW 663, APPROVED AUGUST 26, 1954 


1. This Supplement to Accounting Systems Memorandum No. 35, 34 Comp. 
Gen. 820, is issued with the concurrence of the Director of the Bureau of the Budget 
in order to fulfill our joint responsibilities under Section 1311 of Public Law 663, 
68 Stat. 830. This Supplement prescribes the format and instructions for the 
ne rage of the report required for revolving funds which have business-type 

udgets, including Government Corporations. 

2. The report shall be in the form of a transmittal letter which lists the revolving 
funds and related appropriations of the agency for which Statements of Financial 
Condition as of June 30, 1954, shall be attached. The transmittal signed by the 
head of the agency shall include the following statement: 

“T hereby transmit the attached Statements of Financial Condition as of June 
30, 1954, with a ge notes, with respect to revolving funds and related 
appropriations under the control of this agency. The following statements are 
supported by certifications and records evidencing obligations in accordance with 
Section 1311 of Public Law No. 663.” 

3. The Statements of Financial Condition shall be prepared in accordance with 
Section 59, Statement of Financial Condition, Bureau of the Budget Circular 
No. A-11, and shall include as notes the items required by subparagraph (f) of 
that section, and also a statement of the obligated balances and unobligated 
balances at June 30, 1954, of the related bulentay authorization schedules 
prepared in accordance with that Circular. The noted items should show the 
amount of obligations as defined by section 1311 which are not included in the 
stated liabilities of the revolving fund. Such obligations may include purchase 
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contracts on which deliveries have not been made, undisbursed loan agreements, 


etc. 

4. The Statements of Financial Condition, with appropriate notes, submitted 
to the head of the agency by the official designa to certify will include the 
certificate prescribed in paragraph 7 of Accounting Systems Memorandum No. 
35, dated depteuther 3, 1954, 34 Comp. Gen. 820. The head of the agency, in 
reproducing the statements for attachment to his report, may at his election 
include or exclude such certification of the official designated to certify a particular 
Statement of Financial Condition. 

Frank H. WE!TzEL, 


Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 36 
January 31, 1955 


RESCISSION OF ACCOUNTING SYSTEMS MEMORANDUM NO. 16, SUP- 


PLEMENT NO. 1 THERETO, AND PARAGRAPH 9 OF ACCOUNTING 
SYSTEMS MEMORANDUM NO. 17 


Procedural changes developed under the Joint Accounting Program and in- 
stalled as of July 1, 1954, eliminated the Settlement Officers Accounts of the 
Department of Defense. Since the provisions of posvanting Systems Memo- 
randum No. 16, dated April 26, 1951, 30 Comp. Gen. 627, Supplement No. 1 
thereto, dated September 6, 1951, 31 Comp. Gen. 777, and paragraph No. 9 of 
Accounting Systems Memorandum No. 17, dated June 12, 1951, 30 Comp. Gen. 
631, are no longer appropriate, they are hereby rescinded. 


JosEPH CAMPBELL, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM Neo. 37 
March 23, 1955 


UNPAID AND OVERPAID BALANCES IN INDIVIDUAL PAY ACCOUNTS AT 
THE CLOSE OF A FISCAL YEAR 


1. Purpose-—This Memorandum is issued for the purpose of establishing the 

rocedures necessary to accomplish the transfer of balances as authorized by 

Reetion 3 (a) of Public Law 497, 83d Congress, dated July 15, 1954, 68 Stat. 483, 
which is as follows: 

“Sec. 3. (a) In accordance with settlement procedures prescribed by the Comp- 
troller General of the United States, the Secretary of the department concerned 
or the head of the agency or independent establishment concerned is authorized 
to charge the net amount of the unpaid and overpaid balances occurring in 
individual pay accounts against the aerpeaten for the fiscal year in which 
the balances occurred, and from which the amount was payable, and the net 
amount shall be credited to and paid from the corresponding appropriation for the 
next succeeding fiscal year.” 

2. Procedures Applicable to Military Personnel.—a. Each military department 
or other departments utilizing similar individual pay records will, as soon as 
practicable after the close of the fiscal year, analyze the pay records closed June 30 
of that year and transfer from the applicable appropriation to the appropriation 
for the next succeeding fiscal year the net unpaid balances, i. e., the unpaid amounts 
less overpaid balances (which may include those resulting from unliquidated check- 


es). 

b. Checkages for a prior-year indebtedness, entered on a pay record subsequent 
to the fiscal year closed, and which result in an overpaid balance item which will 
not be liquidated prior to the next fiscal year closing of the pay records, may be 
charged in full to the appropriation current at the date of entry, with subsequent 
adjustment of the unliquidated portion at the close of the fiscal year as provided 
in 2a above 
c. In the case of liquidation by installment not resulting in an overpaid item, 
the pertinent fiscal year appropriation may be charged with the amount of an 


leaetelaan liquidated within that fiscal year, with corresponding credit to the 
appropriation or fund account applicable to the indebtedness 
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d. Credits entered on the pay record subsequent to the fiscal year closed and 
pertaining thereto may be adjusted accordingly to the appropriation(s) involved. 

3. Procedures Applicable to Civilian Personnel.—a. Agencies operating under 
regular payroll procedures may prorate the roll crossing the end of a fiscal year 
between the respective ve or, at their option, where circumstances 
justify such action, may determine all outstanding unpaid amounts and effect 
appropriate adjustment as set forth in 2a above. Also, such agencies may, at 
their option, at the close of a fiscal year, effect adjustment of any unpaid indebted- 
ness being liquidated on the installment basis to the next succeeding fiscal-year 
appropriation and credit the fiscal-year appropriation erroneously charged with 
an overpayment, or they may make appropriate adjustments in the accounts at 
the time collections or deductions are made. Adjustments made on the first 
basis will eliminate the preparation of voucher deduction schedules since the net 
claim for credit on the payroll in the second fiscal year together with the debit 
adjustment will effect the proper appropriation charges. Agencies utilizing these 
procedures should furnish the General Accounting Office with a citation to the 
adjustment voucher issued to accomplish the purposes desired. 


Frank H. WEIrTzeEt, 
Acting Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM No. 38 
March 9, 1955 


ELIMINATION OF REQUIREMENT BY GENERAL ACCOUNTING OFFICE 
OF CERTIFICATION OF INVOICES BY PUBLIC UTILITIES 


1. Purpose.—The purpose of this Memorandum is to authorize the discontinu- 
ance, until further notice, of the requirement of this Office that invoices or bills 
submitted by public utility companies be certified ‘‘as correct and just and that 
payment has not been received.’ 

2. Certification of Public Utility Bills——Until further notice, the General 
Accounting Office will not require that invoices or bills submitted by public 
utility companies, whose rates are fixed or adjusted by Federal, State, or other 
regulatory body, be certified by the vendor. 

3. Responsibility of the Vendor.—It should be understood that the omission of 
the certificate from the bills or invoices submitted for public utility services to 
the Government agencies does not, in any manner, lessen the responsibility of the 
public utility companies in complying with all statutory requirements applicable 
to transactions with the Government, nor will it be understood as mitigating 
their liability for asserting false, fictitious and fraudulent claims against the 
Government, penalties for which are set forth in 18 U. 8. C. 287. 

4. Rescission of Previous Directives.—All directives of this Office in conflict with 
this Memorandum are hereby rescinded. 

5. Effective Date-—This change in procedure is effective immediately. 


JosEPH CAMPBELL 
Comptroller General of the United States. 


SPECIAL ATTENTION OF PAY ROLL UNITS 


[B—45105) 
January 21, 1955. 
To the Heads of Departments, Independent Establishments and Others Concerned: 


1. Under the provisions of Section 6321 of the Internal Revenue Code of 1954, 
68-A Stat. 779, if any person liable to pay any tax neglects or refuses to pay 
after demand, the amount becomes a lien in favor of the United States upon all 
property and rights to property belonging to such person. 

2. Section 6331 of the Internal Revenue Code of 1954, 68-A Stat. 783, permits 
District Directors of Internal Revenue, effective January 1, 1955, in order to 
satisfy the tax liability, to levy on the accrued salary or wages of any officer, 
employee, or elected official, of the United States, the District of Columbia, or 
any agency or instrumentality of the United States or the District of Columbia. 

3. The notice of levy will ordinarily be served on the person designated as 
withholding agent, certifying officer, the person who has control of the delinquent 
taxpayer’s wages, or other official designated by the head of the agency, and will 
usually be served on or near the end of the pay period. This office has been 
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advised that, pending further notice from the Internal Revenue Service, the levy 
now being served is against the “‘take home pay” of the employee involved. 
However, pay roll offices, after a notice of levy has been served, should not 
permit any increases in voluntary allotments until the tax liability is liquidated 
or oe arrangements satisfactory to the Internal Revenue Service have been 
made. 

4. No changes in normal pay roll procedures will be involved where the notice 
of levy exceeds the ‘‘take home pay.” In such cases, the employing agency will 
place the following legend on the face of the check below the payee’s name: 


“Not negotiable by payee. For deposit by District Director of Internal 
Revenue pursuant to levy under the Internal Revenue Code.” 
The check(s) number, amount, name of employee and his tax account number will 
be listed in a transmittal letter and forwarded to the place requested by the Col- 
lection Officer serving the levy. The individual earnings record will be noted as 
to the disposition of the check(s). 

5. If the notice of levy is less than the ‘‘take home pay,” action should be taken 
to have a check drawn to the employee for the amount in excess of the notice of 
levy, the balance (amount appearing in notice of levy) to be disposed of as pro- 
vided in paragraph 7. 

6. When an employee makes a satisfactory arrangement with the Internal 
Revenue Service to liquidate his tax liability by payroll deduction, an authoriza- 
tion in writing signed by the employee should be delivered to the pay roll office. 
The authorization should specify the amount to be deducted each pay period, the 
employee’s tax account number, and the approximate number of consecutive pay 
periods the deduction will be made. In every case where the voluntary deduction 
is discontinued or decreased and the record does not establish that this is done 
with the knowledge and consent of the Internal Revenue Service, that Service 
should be notified of the reduction or discontinuance. 

7. The deductions made under provisions of paragraphs 5 and 6 will be entered 
in an appropriate column on the earnings record and the control register. One 
check will be drawn to each District Director of Internal Revenue concerned for 
the total of such deductions on each payroll applicable to his district. The 
employing agency will prepare a list showing the name of the employee, amount, 
and employee’s tax account number to accompany the check forwarded to the 
place requested by the Internal Revenue Collection Officer. 

8. Any questions pertaining to this circular should be referred to the Accounting 
Systems Division, General Accounting Office, attention of Mr. Steve Brown, 
Code 195, extension 4561. 

JosEPH CAMPBELL, 
Comptroller General of the United States. 


SPECIAL ATTENTION OF PAYROLL UNITS 


[B—45105]) 


Apri 18, 1955. 
To the Heads of Departments, Independent Establishments and Others Concerned: 

Paragraph 6 of my circular letter, B—45105, January 21, 1955, 34 Comp. Gen. 
827, is restated to read: 

““(a) When an employee makes a satisfactory arrangement with the Internal 
Revenue Service to liquidate his tax liability by payroll deduction, such fact will 
be evidenced, and authorization for payroll deductions will be furnished, by a 
written agreement on Internal Revenue Service Form No. 2159, ‘Agreement for 
Liquidation of Federal Tax through Payroll Deduction’ to be executed by the 
Collection Officer of Internal Revenue Service and the employee. The original 
of the agreement, signed by both parties, will be transmitted to the payroll office 
of the employing agency, and following receipt, the employing agency is authorized 
and shall cause the amount agreed upon to be deducted from each salary payment 
to the employee until the total tax liability, as evidenced by the agreement, has 
been liquidated.” : 

For guidance in integrating these instructions with agency payroll procedures, 
a sample copy of Internal Revenue Service Form No. 2159 is attached. 


JoserH CAMPBELL, 
Comptroller General of the United States. 
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APPENDIX 829 


2159 U. & TREASURY OEPARTMENT < INTERNAL REVENUE SERVICE 
ee AGREEMENT FOR.LIQUIDATION OF FEDERAL TAX 
emnen sone THROUGH PAYROLL DEDUCTION 

+. OfPaR TeENT 2. oarTe 
Ss. sumgayu 4. NAME OF EMPLOYER 
6. PAYROLL OFFice 6. MOME ADORESS 


7. ITEMIZATION OF DELINQUENT FEDERAL TAXES AND INTEREST 


ACCOUNT NUM@ER AND YEAR ToraL 
For the purpose of paying the delinquent Federal taxes 
itemized above, including interest, in the total amount $ 
shown in item 8, I hereby agree to andauthorize the de- [9 Auouny outhorized to 
duction indicated in item 9 trom each salary payment due be deducted from 
me until the total of the indebtedness has been paid in ae oem peyeent 
full. This agreement shall become effective with the pay paid in full 
period beginning on the date shown in item 10 for the 
wages to be paid on the date shown in item 11. 10. as 
If my employment should be terminated prior to liquida- = 
tion of the total indebtedness, any lump sum payment due 
me shall first be applied to this debt before any payments id pa 
le im 
are made to me. Seat wanen OF ” 
fected by apreement 
18, SIGNATURE OF COLLECTION OFFICER 18, SIGNATURE OF EMPLOYEE 
MAKE CHECK PAYABLE TO DISTRICT DIRECTOR, |. R. $, AND MAIL PAYMENT TOr_ We 


14. COLLECTION OFFICER 



















ABSENCES: 
See Leaves of Absence. 


ACCOUNTABLE OFFICERS: 
Reporting procedures and forms—Gen. Reg. 
Win, SR DOr SFR ic dctcaviscsceionisce 
See, also, Disbursing Officers and Agents; 
Certifying Officers 


ACCOUNTING SYSTEMS MEMO- 
RANDA: 
See General Accounting Office, Accounting 
Systems Memoranda 


ACCOUNTS: 

Depositary: 

Audit, reconciliation and adjustment— 
small differences—Gen. Reg. No. 119 
PR PUNE BR cccusdcctnnecesiinace 

Discrepancies of one dollar or more— 
forms and procedure—Acctg. Sys. 
Memo. No. 33-Rev., June 29, 1955__...- 

Procedure for reporting—Gen. Reg. No. 
118-Rev., June 29, 1955..............--- 

Disbursing officers and agents, See Dis- 
bursing officers and agents. 

District of Columbia—accounting for funds 
by officers not under jurisdiction of Dis- 
trict Commissioners—Gen. Reg. No. 
18, Sapa. 3, daly FB; 2066. .n.cnccasecccees 

Individual pay accounts—balances—Acctg. 
Sys. Memo. No. 37, Mar. 23, 1955........- 

Rendition of accounts to General Accounting 
Office—procedure—Gen. Reg. No. 80, 
Supp. No. 2, Oct. 18, 1954...........-.... 

Suspense—deposit of collection on account 
of unofficial use of Government facilities— 
Gen. Regs. 121, Jan. 21, 1955...........-.. 


ADVERTISING: 
Bid matters other than solicitation of bids. 















































Necessity or non-necessity : 
Emergencies—issuance of purchase order 
in response to quotations solicited by 
telephone for drilling of well in drought 
area and letter of credit for purchase 
of cement needed for well will not be 
objected to in view of need for providing 
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Necessity or non-necessity—Continued 
Statutory authority to negotiate— Armed 


Services Procurement Act of 1947— 
negotiated contract for radiosondes 
which was entered into on Feb. 25, 1954, 
with contractor as sole source of supply, 
when necessity for such procurement 
was known in Nov. 1953, was improper 
procurement in absence of showing why 
other sources of supply could not have 
been contacted in intervening time, but 
inasmuch as contract was awarded pur- 
suant to negotiation without advertising 
provisions of sec. 2 (c) (1) of Armed 
Services Procurement Act of 1947, award 
consummated valid and binding con- 


Federal Property and Administrative 
Services Act of 1949—where stocks of 
steel shelving panels on hand are un- 
usable without additional panels 
which will intermember, and only one 
manufacturer’s panels will inter- 
member, contract may be negotiated 
with that manufacturer upon finding 
by General Services Adm. that it is 
impracticable to secure competition as 
required by sec. 302c (9) of Federal 
Property and Administrative Services 
Rieck cdtinctheacttcttioees 


Readvertise ment: 
Failure to furnish prospective bidder with 


invitation to bid is not sufficient reason 
to require read vertisment of procurement 
which had been advertised in accordance 
with procedures prescribed pursuant to 
Federal Property and Administrative 
Services Act of 1949. 


Low bid for generator sets which was re- 


jected along with other bids because 
procurement requisition was inadvert- 
ently canceled may be accepted 35 days 
later when requisition is reinstated 
without contravening statutes requiring 
advertisement 


water to meet emergency conditions and 
fact that quantity of cement was not 
known until depth of well was ascer- 
Sole manufacturer, producer. etc.—hire of 
vehicles under agreement negotiated 
without competitive bidding on basis 
that lessor was only source of supply, 
when there are at least three other con- 
cerns which lease vehicles on nationwide 
seale, is contrary to advertising require- 
ments of sec. 3709, R. 8., and such 
agreement is therefore void 


AGENTS: 
Government—authority—government _lia- 
bility for acts beyond scope of—price in 
excess of that for identical unit stocked 

by General Services Adm. is beyond scope 

of purchasing officer’s authority, and pay- 
ment may not be made in amount in ex- 
cess of price stipulated in the General 
Services Stores’ stock catalog 


AIRCRAFT: 
551 Subsidies. See Subsidies, aircraft. 
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ALLOWANCES AND DIFFEREN- 
TIALS: 


Allowance for use of privately-owned auto- 
mobile—District of Columbia police in- 
spectors—inasmuch as Deputy Chief of 
Police, Executive Officer, and Deputy 
Chief in Charge of Traffic, are basically 
inspectors of Dist. of Col. Metropolitan 
Police Dept., they may be paid monthly 
allowance for use of privately-owned 
automobiles as authorized by Dist. of 
Col. Appro. Act of July 31, 1953, for limited 
number of inspectors of Police Dept... 

Cost-of-living allowances: 

Territorial allowance: 

Concurrent subsistence per diem pay- 
ments—temporary employees who are 
appointed in Seattle for seasonal 
itinerant duty in Alaska and who are 
in continuous travel status may not 
receive territorial cost-of-living allow- 
ance authorized by sec. 207 of Inde- 
pendent Offices Appro. Act, 1949, con- 
currently with per diem allowances in 
lieu of subsistence 

Inclusion for saved compensation pur- 

poses on conversion of positions: 

Although compensation saving pro- 
vision in sec. 114 of act of Sept. 1, 
1954, is applicable only to basic com- 
pensation and does not include 
foreign post differential or territorial 
cost-of-living allowances, there is 
nothing in act which would pre- 
clude determination by Civil Service 
Comm., or in absence thereof, by 
administrative agency, that it is in 
public interest to save foreign and 
territorial differentials for employees 
outside U. S. whose positions are 
converted from classified to prevail- 
ing rate schedules 

Where compensation of overseas posi- 
tion which is converted from prevail- 
ing rate system to classified schedule 
is less than basic compensation of new 
position, plus foreign or territorial 
differential, saving provision of sec. 
114 of act of Sept. 1, 1954, is inappli- 
cable and employees should be paid 
at classified rate plus differential__._ 

Where prevailing rate position is con- 
verted to classified position and 
compensation of converted (pre- 
vailing rate) position exceeds basic 
compensation of new (classified) 
position, plus post differential or 
cost of living allowance, sec. 114 of 
act of Sept. 1, 1954, saves basic com- 
pensation of converted (prevailing 
rate) position in its entirety; however, 
since compensation of prevailing 
rate position which is saved to over- 
seas employee after conversion of 
his position to classified position is 
not rate fixed by statute, no foreign 
or territorial differential is payable_. 


Page 


ALLOWANCES 
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AND DIFFEREN- 
TIALS—Continued 


Cost-of-living allowances—Continued 
Territorial allowance—C :ntinued 
Persons employed in Panama Canal 
Zone—additional compensation gen- 
erally called differential which is au- 
thorized Canal Zone employees under 
sec. 81, title 2 of Canal Zone Code is ad- 
ditional pay within meaning of sec. 12 
of Federal Employees’ Compensation 
Act and, therefore, may not be taken 
into account in determining pay upon 
which disability or death compensa- 
tion is computed under act__.._____. 
Temporary duty—temporary employees 
who are appointed in Seattle for 
seasonal itinerant duty in Alaska and 
who are in continuous travel status 
may not receive territorial cost-of- 
living allowance authorized by sec. 
207 of Independent Offices Appro. 
Act, 1949, concurrently with per diem 
allowances in lieu of subsistence____ 


370 Gratuities, See Gratuities. 


Living quarters allowance—dependents of 
empleyee’s spouse—American nationality 
requirement—employee stationed in for- 
eign country whose dependent mother 
and brother were foreign nationals is 
entitled to quarters allowance at “with 
family” rate under par. 215¢ of Standard- 
ized Regs. (Govt. Civilians, Foreign 
Areas) which limited American nationality 
requirement to dependents of employee’s 
spouse, even though State Dept. intended 
such requirement to be applicable to 
dependents of both employee and spouse__ 

Military, naval, etc. personnel—station 
allowances—availability of Government 
quarters—prior to enactment of sec. 303 
of Careet Compensation Act of 1949 and 
issuance of regulations pursuant thereto, 
right of military personnel to quarters 
portion of station per diem allowances 
for overseas duty was based on nonavail- 
ability of Govt. quarters to person con- 
cerned and, therefore, Army enlisted men 
whose dependents resided with them in 
Trieste, where bachelor quarters but no 
family quarters were available, may not 
be paid such allowances for any period 
prior to date regulations were issued__.- 

Post differentials: 

Foreign differentials: 

Inclusion for saved compensation pur- 
poses on conversion of positions: 
Although compensation saving pro- 

vision in sec. 114 of act of Sept. 1, 
1954, is applicable only to basic 
compensation and does not include 
foreign post differential or territorial 
cost-of-living allowances, there is 
nothing in the act which would 
preclude determination by Civil 
Service Comm., or in absence 
thereof, by administrative agency, 


Page 
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ALLOWANCES AND DIFFEREN- 
TIALS—Continued Page 


APPOINTMENTS— Continued 
Military, naval, etc., personnel—Continued 


Post differentials—Continued 
Foreign differentials—Continued 

Inclusion for saved compensation pur- 
poses on conversion of positions—Con. 
that it is in public interest to save 
foreign and territorial differentials 

for employees outside U. 8. whose 
positions are converted from class- 

ified to prevailing rate schedules__ 
Where compensation of overseas 
position which is converted from 
prevailing rate system to classified 
schedule is less than basic compensa- 

tion of new position, plus foreign or 
territorial differential, saving pro- 
vision of sec. 114 of act of Sept. 1, 

1954, is inapplicable and employees 
should be paid at classified rate plus 


Where prevailing rate position is 
converted to classified position and 
compensation of converted (prevail- 
ing rate) position exceeds basic 
compensation of new (classified) 
position, plus post differential or 
cost-of-living allowance, sec. 114 of 
act of Sept. 1, 1954, saves basic 
compensation of converted (pre- 
vailing rate) position in its entirety; 
however, since compensation of 
prevailing rate position which is 
saved to overseas employee after 
conversion of his position to classified 
position is not rate fixed by statute, 
no foreign or territorial differential 


Quarters allowance. See Quarters allow- 
ance. 
Uniforms. See Uniforms. 


ANNUAL LEAVE: 


See Leaves of Absence, annual. 


APPOINTMENTS: 


Civil Service Laws and Classification Act 
exemption—ercepted positions—non-vet- 
eran employee who held excepted appoint- 
ment of indefinite tenure under Schedule 
A of Civil Service Rules may not be con- 
sidered to have been in classified civil 
service within contemplation of act of 
Aug. 24, 1912, so as to be entitled to salary 
for interim between suspension from duty 
because of disqualification and subsequent 
restoration pursuant to successful ad- 
ministrative appeal 

Military, naval, etc., personnel: 
Appointment as including statutory ad- 

vancement—officers advanced upon re- 
tirement to rank of admiral or general 
by reason of combat commendation, and 
who have served satisfactorily in such 
rank, may have retired pay adjusted on 
basis of such ranks beginning Oct. 1, 


1949, in view of decision in Alger v. 
United States, 126 C. Cls. 561, which 
held that “appointment” as used in 
sec. 511 of Career Compensation Act of 
1949 includes advancement by statute as 
well as formal appointment by President 
with confirmation by Senate 

Reservist appointed as regular—regular 
appointment terminating appointment in 
reserves—de facto officer is one who 
serves under appointment which he was 
justified in believing was competent 
to invest him with such office so that 
Captain in Reserves who continued to 
receive pay and allowances of that grade 
after he had accepted appointment in 
Regular Army under orders expressly 
providing that acceptance of appoint- 
ment as second lieutenant would auto- 
matically terminate appointment in 
Reserves may not be considered as 
having served in good faith on active 
duty in grade of Captain and entitled to 
retain such payments 


APPROPRIATIONS: 


Atomic Energy Commission—availability of 
unexpended balances—construction rider 
in 1955 Atomic Energy Comm. appropria- 
tion act prohibits use of funds for any 
project not included in 1955 budget es- 
timates so that unobligated balance of 
plant and equipment funds in 1955 act, 
which is available until expended, may not 
be used for new construction projects pro- 
grammed for fiscal year 1956 which were 
not included in 1955 estimates 

Authorized or made—moneys available for 
expenditure—sec. 13 (a) of War Claims Act 
of 1948, which provides that moneys in 
war claims fund shall be available for 
expenditure, constitutes appropriation of 
moneys for payment of claims arising under 
act, and, therefore, Foreign Claims Settle- 
ment Commission, without further au- 
thorization from Congress, may certify 
for payment from fund, new claims arising 
under War Claims Act Amendments of 


Availability: 
Agriculture Department: 
Forest Service: 

“Cooperative Range Improvements” — 
enumeration in Dept. of Agri. 
Appro. Act of 1955 that funds for 
“Cooperative Range Improve- 
ments” are available for artificial 
revegetation, construction and main- 
tenance of range improvements, 
control of rodents, and eradication 
of poisonous and noxious plants on 
national forests as authorized by 
sec. 12 of act of April 24, 1950, must 
be viewed as excluding other pur- 
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Availability—Continued 


Agriculture Department—Continued 
Forest Service—Continued 
poses and, therefore, such appropria- 
tion is not available for grasshopper 
control work on national forest 


Grasshopper control—specific avail- 
ability of funds for control of grass- 
hoppers on lands within various 
States, including national forests, in 
subappropriation “Plant and ani- 
mal disease and pest control” in 
Dept. of Agri. Appro. Act, 1955, pre- 
cludes use of genera] subappropria- 
tion “ National forest protection and 
management” in same appropriation 
act for control of grasshoppers on 
national forests and adjacent lands, 
even though general appropriation 
might have been available for such 
use in absence of specific appropria- 


Budget estimates conclusiveness—term 
“budget for the current fiscal year” 
used in construction rider in 1955 Atomic 
Energy Comm. appropriation act pro- 
hibiting use of appropriations for new 
construction projects unless estimate 
therefor has been included in budget for 
current fiscal year has reference to budget 
and fisca] year for which appropriations 


Judgment for Panama Canal construc- 
tion work—in absence of specific provi- 
sion for payment of judgments in act of 
May 29, 1944, relating to benefits for 
Panama Canal construction employees, 
or express authority for payment of 
judgments in appropriations made for 
activities out of which cause of action 
arose, district court judgment rendered 
against U. 8. under said act may not be 
psid from appropriations available to 
CSC but must be reported to Congress 
for appropriation and thereafter for- 
warded to GAO for settlement in ac- 
cordance with sec. 2414 of Title 28 U. 8. 


Expenses incident to specific purposes— 
construction facilities outside United 
States—sec. 3 (a) of act of May 13, 1954, 
which suthorizes St Lawrence Seaway 
Development Corp. to construct in U. 8. 
territory certain deep-water navigation 
works in International Rapids section of 
St. Lawrence River, contemplates that 
funds available to corporation may be 
used for minor dredging operations and 
relocation of railroad trackage on Cana- 
dian side of International Boundary 
provided they are ancillary to major 
works required to be constructed in 


23 


236 


221 


Availability—Continued 
Fire-fighting services—purchase of sub- 


scriptions or memberships in voluntary 
fire-fighting organizations necessary for 
protection of Indian schools located out- 
side community limits may be made 
from appropriations of Bu. of Indian 
Affairs available for protection of facil- 


Foreign Claims Settlement Commission— 
claims authorized subsequent to appro- 
priation—section 13 (a) of War Claims 
Act of 1948, which provides that moneys 
in War Claims Fund shall be available 
for expenditure, constitutes appropria- 
tion of moneys for payment of claims 
arising under Act, and, therefore, For- 
eign Claims Settlement Commission, 
without further authorization from Con- 
gress, may certify for payment from fund 
new claims arising under War Claims 
Act Amendments of 1954............... 

Objects other than as specified—appro- 
priations of Dept. of Health, Education 
and Welfare are not available to reim- 
burse General Services Admin. for cost 
of providing new guard locker room to be 
used in place of present guard room 
which has been fitted as an emergency 
operations room for use of Department, 
in view of sec. 3678, Revised Statutes, 
which limits expenditure of appropria- 
tions to purposes for which made. --- -.- 

Parking fees, fines, ete. See Fees, parking. 


Registered mail fees—surface mail—pre- 


paid or penalty mail—registry fees on 
official domestic letters and parcels 
mailed via surface mai] in Washington, 
D. C., whether sent prepaid or as penalty 
mail, may not be paid in absence of 
specific statutory authorization; how- 
ever, if operating difficulties would re- 
sult from free registration of prepaid 
mail, the P. O. Dept. may issue regula- 
tion which requires that all registered 
surface mail be sent under penalty 


Schools: 


Dependents of Department of Defense 
personnel—military personne] in lo 
calities without adequate schools who 
personally ordered private correspond- 
ence courses for education of depend- 
ents are not entitled to be reimbursed 
tuition charges under regulations is- 
sued pursuant to sec. 616 of Dept. of 
Defense Appro. Acts of 1952 and 1953 
which, in providing for private school- 
ing of such dependents required that 
any agreements with private cor- 
respondence schools be made by 
appropriate administrative officers 
after proper administrative determina- 
tion that existing facilities were not 
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APPROPRIATIONS— Continued Page | APPROPRIATIONS— Continued Page 
Availability—Continued Commerce Department: 
Schoola—Continued Census Bureau—availability for training 
See, also, Colleges, Schools, and Uni- employees for Univac operation—ex- 
versities, schools. penses of training course at private firm 
Specific v. general appropriations. See for several employees of Bureau of 
Appropriations, specific v. general. Census in operation and maintenance of 
Training of officers and employees. Sce Univac equipment may be paid from 
Officers and Employees, training. Bureau’s appropriations for salaries and 
Balances—unexpended—construction rider expenses in view of expected future 
in 1955 Atomic Energy Comm. appro- benefit to agency, administrative de- 
priation act prohibits use of funds for any termination of economy and efficiency, 
project not included in 1955 budget esti- and the fact that training can be obtained 
mates so that unobligated balance of only from builders of equipment-_.._- 587 
plant and equipment funds in 1955 act, Recording of obligations: 
which is available until expended, may Aircraft rental contracts, which do not 


not be used for new construction projects 


contain guaranteed minimum monthly 
programmed for fiscal year 1956 which 


rate but are dependent upon use of 


were not included in 1955 estimates__.... 278 aircraft, and open-end material and 
“Budget for the current fiscal year”—term labor contracts, which provide that 

“budget for the current fiscal year” used in actual charges are determined on basis 

construction rider in 1955 Atomic Energy of issuance of final work or purchase 

Comm. appropriation act prohibiting use orders, are not binding agreements 

of appropriations for new construction for specific goods or services as re- 

projects unless estimate therefor has been quired by sec. 1311 (a) (1) of Supple- 

included in budget for current fiscal year mental Appro. Act, 1955, and esti- 

has reference to budget and fiscal year mated amounts under such contracts 

for which appropriations are being made.. 278 may not be recorded as obligations... 450 


Civil Aeronautics Board: 
Transportation of mails: 

Authority vested in Civil Aeronautics 
Board by sec. 406 (a) of Civil Aero- 
nautics Act to fix and determine rates 
of compensation for transportation of 
mail by aircraft is independent of 
direction contained in said section 
that rates so fixed be paid by Post 
master general from appropriations 
for transportation of mail by aircraft, 
and, therefore, existence or nonexist- 
ence of appropriations does not in any 
way restrict or interfere with rate- 


Estimated amounts representing pro 
rata monthly shares of joint adminis- 
trative expenses by Dept. of State 
for administrative overhead of inter- 
national field offices, pro rata monthly 
charges for rent and services by do- 
mestic field offices for buildings and 
Services furnished international per- 
sonnel and charges for aircraft main- 
tenance under annual contracts at 
foreign locations may be recorded as 
obligations under sec. 1311 (a) (1) 
of Supplemental Appro. Act, 1955, 
provided there are binding agreements 


| 

8 eet ad dan ina ain “of ae, ad in writing for specific work or services. 459 
craft carrier of mail for subsidy pay- Estimated costs of petty purchases, 
ments authorized in sec. 406 (a) of purchases of gasoline and oil, supplies, 
Civil Aeronautics Act would con- commercial telegrams and long-dis- 
| stitute valid claim against U. 8. in tance toll calls received monthly 
i absence of appropriations for such from various international field offices 
payments is hypothetical question may not be recorded as obligations 
which involves supposition that pursuant to sec. 1311 (a) of Supple- 

Congress will not appropriate funds, mental Appro. Act, 1955........-... 459 
authoritative decision would not be In view of provisions of sec. 1311, Sup- 
proper at this time.................. 158 plemental Appro. Act, 1955, which 
i Civil Service Commission—training of provides that no amount shall be 
employees—in absence of specific statu- recorded as obligation of Govt. unless 
tory authority, appropriations for Civil it is supported by documentary evi- 
: Service Comm. are not available for paying dence, miscellaneous expenses of Civil 
salary, travel expenses and subsistence of Aeronautics Adm. for which no docu- 
employee selected to attend management mentary evidence is available until 
' course which is not essential to functions invoices are received for payment 
' vested by law in Commission, even though may not be recorded as obligations of 
such attendance might ultimately result Govt. on basis of estimates on antic- 


in internal management improvement..... 719 ipated expenditures................... 459 
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Practice of Civil Aeronautics Adm. of 
obligating appropriation with antic- 
ipated costs of travel and related 
services incident to transfer of em- 
ployees between field offices on basis 
of teletype and telegraph messages 
does not meet documentary require- 
ments of sec. 1311, Supplemental 
Appro. Act, 1955, for recording ob- 
entiens OF ANE cn iccimmesinpnce 

Public utilities contracts which include 
minimum rates and provide for charges 
based upon consumption are binding 
agreement for services to be performed 
within meaning of sec. 1311 (a) (1), 
Supplemental Appro. Act, 1955, which 
provides for recording of obligations of 
Govt., so that monthly estimates of 
cost of services to be performed may 
be recorded as obligations under such 
section; however, in absence of binding 
contracts, obligations may be recorded 
only on basis of utility services actually 

Rules established by prior decisions of 
Comptroller General for determining 
when obligation is incurred for various 
types of travel and related expenses, 
particularly as to which fiscal-year 
appropriation is chargeable, are not 
affected by enactment of sec. 1311 (a) 
of Supplemental Appro. Act, 1955___- 

Where there is written binding agree- 
ment between Civil Aeronautics Adm. 
and the Dept. of State for joint ad- 
ministrative expenses and overhead of 
international field offices, estimated 
pro rata monthly charges for such 
expenses are recordable as obligations 
under sec. 1311 (a) (1), Supplemental 
OG ee 

Work orders prepared by Civil Aero- 
nautics Adm. and used as requisitions 
for work or services to be performed by 
non-governmental concerns may be 
recorded as obligations pursuant 
to sec. 1311 (a) of Supplemental Appro. 
Act, 1955, only where they constitute 
binding agreements for specific work 

Scientific and engineering services— 

disposition of fees charged for docu- 

ments—special account established by 

Sec. of Commerce pursuant to act of 

Sept. 9, 1950, for deposit of fees charged 

American business and industry for 

publications and information services 

may be used to reimburse current 
appropriations for costs incurred in 
reproduction and furnishing of copies of 
documents prepared under authority 
of act, but not for cost of personal services 
employed in preparation................ 


459 


459 


Contracts, purchase orders, requisitions, 


ete.: 


Fixed price, price redetermination, etc.— 


lumber procurement contracts which 
contain standard variations clause per- 
mitting ten percent overshipment or 
undershipment may be recorded as 
obligations in maximum quantities 
deliverable without violating sec, 1311 of 
Supplemental Appro. Act, 1955, con- 
cerning recording of obligations 


Quantity variations—lumber procurement 


contracts—lumber procurement  con- 
tracts which contain standard variations 
clause permitting ten percent over- 
shipment or undershipment may be 
recorded as obligations in maximum 
quantities deliverable without violating 
sec. 1311 of Supplemental Appro. Act, 
1955, concerning recording of obligations. 


Defense Department: 
Recording of obligations: 


Amounts based on written intragovern- 
ment agreements authorized by law 
for specific supplies and services may 
be recorded as obligations under sec. 
1311 of Supplemental Appro. Act, 
1955; however, obligations against 
fiscal year appropriations based on 
intragovernment agreements entered 
into pursuant to sec. 601 of Economy 
Act of 1932 are required by sec. 1210 
of General Appro. Act, 1951, to be de- 
obligated at end of each fiscal year to 
extent that performing or procuring 
agency has not incurred valid ob- 
ligations under such agreements-___. 


Contracts which authorize variations in 
the delivery quantities should be 
recorded as obligations under sec. 
1311 of the Supplemental Appro. Act, 
1955, for the price of quantity specified 
for delivery, exclusive of the permitted 
variations; however, in order to pre- 
vent violations of the Anti-Deficiency 
Act, sufficient funds should be reserved 
to cover the excess of the estimated 

Fixed-price contracts with escalation, 
price redetermination, or incentive 
provisions should be recorded as obli- 
gations, pursuant to sec. 1311 of Sup- 
plemental Appro. Act, 1955, for 
amount of fixed price stated in con- 
tract, or for target or billing price in 
case of incentive clause contract, and 
that amount increased or decreased 
to reflect price revisions at time such 
revisions are made; however, in order 
to prevent violation of Anti-Deficiency 
Act sufficient funds should be reserved 
to cover excess of estimated increases 
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Defense Department—Continued 
Recording of obligations—Continued 
Letter contracts, letters of intent, and 
amendments should be recorded as 
obligations pursuant to sec. 1311 of the 
Supplemental Appro. Act, 1955, at 
the maximum liability necessary to 
cover expenses incurred by the con- 
tractor prior to the execution of a 
definitive contract.................... 
Military interdepartmental procure- 
ment orders are orders issued under 
sec. 601 of Economy Act of 1932, and, 
therefore, are required by sec. 1210 
of General Appro. Act, 1951, to be 
deobligated at end of each fiscal year 
to extent that performing or procuring 
agency has not incurred valid obliga- 
tions under such orders___...........- 
Sec. 1311 of Supplemental Appro. Act, 
1955, does not change criteria set out 
in 32 Comp. Gen. 436 for recording of 
obligations for stock items_......... 
Sec. 1311 of Supplemental Appro. Act, 
1955, does not change existing rules 
established by decisions of GAO for 
determining appropriation obligation 
for travel, transportation and related 
expenses 


Deficiencies: 


Anti-deficiency prohibition: 
Violations: 
Preventing by reservation of funds: 
Contracts which authorize variations 
in the delivery quantities should 
be recorded as obligations under 
sec. 1311 of the Supplemental 
Appro. Act, 1955, for the price of 
quantity specified for delivery, ex- 
clusive of the permitted variations; 
however, in order to prevent viola- 
tions of the Anti-Deficiency Act, 
sufficient funds should be reserved 
to cover the excess of the estimated 
increases over decreases._......... 
Fixed-price contracts with escala- 
tion, price redetermination, or in- 
centive provisions should be re- 
corded as obligations, pursuant to 
sec. 1311 of Supplemental Appro. 
Act, 1955, for amount of fixed 
price stated in contract, or for 
target or billing price in case of 
incentive clause contract, and that 
amount increased or decreased to 
reflect price revisions at time such 
revisions are made; however, in 
order to prevent violation of 
Anti-Deficiency Act sufficient 
funds should be reserved to cover 
excess of estimated increases over 
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District of Columbia: 


Medical treatment of police and firemen 
injured in line of duty—diagnostic 
studies—Dist. of Col. appropriation, 
“Compensation and Retirement Fund 
Expenses,” which under sec. 12 of act 
of Sept. 1, 1916, may not be used to pay 
cost of private medical treatment of 
police and firemen unless injury or dis- 
ease for which treatment is given was 
incurred in actual discharge of duty may 
be regarded as available to pay costs of 
private diagnostic studies up to point of 
definite determination that disease or 
injury was or was not incurred in actual 
CG GG co cdcnnee ee: 


Police, firemen, etc., retirement benefits— 
availability for unclaimed annuties— 
retired Dist. of Col. policeman who 
refused to accept retirement payments, 
unless checks were issued in name he 
had assumed, continued in retirement 
status until time of death when no 
action was taken by Commissioners of 
Dist. of Col. pursuant to 4 D. C. Code 
512 to discontinue pension benefits, and, 
therefore, amounts remaining unpaid 
became assets of decedent’s estate pay- 
able to legal representatives from current 
Dist. of Col. appropriations available 
for retirement expenses. 


Fiscal year: 


Availability beyond—advance payment 
authorization—authorization to make 
advance payments contained in Interior 
Dept. Appro. Act, 1955, for “‘ Health 
education and welfare services” has 
reference only to advance payments for 
bona fide need during fiscal year 1955, 
and, therefore, appropriation may not be 
obligated with advance payment to 
cover cost of that portion of services 
to be rendered by State of Oregon in 
conducting educational program for 
Indians which will extend beyond 


Contracts, purchase orders, requisitions, 
etc.—treplacement contracts—rule that 
appropriations originally obligated with 
cost of contract, which is in default, 
are available for replacement contract 
provided need continues to exist, is not 
affected by sec. 1311 of Supplemental 
Appro. Act, 1955, respecting docu- 
mentary evidence of obligations, so that 
funds obligated for drilling contract, 
which has been terminated for conven- 
fence of Govt. remain available for 
execution of replacement contract....... 


Individual pay account balances—Acctg. 
Sys. Memo. No. 37, Mar. 23, 1955 
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APPROPRIATIONS— Continued 












services—teletypewriter services may be 
considered to be within meaning of 
act of April 26, 1939, which provides 
that where period covered by charge 
for metered commodities or services, 
and for telephone services, begins in 
one fiscal year and ends in another, pay- 
ment may be made from appropriation 
current at end of such period. 18 Comp. 
See, also, Appropriations, obligations. 

Health, Education, and Welfare Depart- 
ment—availability for guard room—ap- 
propriations of Dept. of Health, Education 
and Welfare are not available to reimburse 
General Services Admin. for cost of pro- 
viding new guard locker room to be used 
in place of present guard room which has 
been fitted as an emergency operations 
room for use of Department, in view of 
sec. 3678, Revised Statutes, which limits 


expenditure of appropriations to purposes 
for which made 


Bureau of Reclamation—sewer construc- 
tion for joint use of Government and 
public—in the absence of specific stat- 
utory authority, Bu. of Reclamation 
may not execute contract for construc- 
tion of sewerage system in excess of 
capacity required by Govt. to be used 
jointly by Reclamation project camp 
and general public even though cost of 
larger system would be about same____ 

Indian Service—fire protection services— 
purchase of subscriptions or member- 
ships in voluntary fire fighting organi- 
zations necessary for protection of 
Indian schools located outside com- 
munity limits may be made from ap- 
propriations of Bu of Indian Affairs 
available for protection of facilities ______ 

Training of employees—expenses of train- 
ing selected employees at universities 
and nonfederal facilities may be paid 
from appropriated funds, in absence of 
specific statutory authority, where 
particular training is (1) special in 
nature and for limited duration, (2) 
essential to purpose for which appropia- 
tion is made, and (3) is not type which 
employee would be expected to furnish 


Effect of specific appropriation limitation 
on general authorization—unexpended 
balance—construction rider in 1955 
Atomic Energy Comm. appropriation 
act prohibits use of funds for any project 
not included in 1955 budget estimates so 
that unobligated balance of plant and 
equipment funds in 1955 act, which is 
available until expended, may not be 





INDEX DIGEST 


Page | APPROPRIATIONS— Continued 


414 


195 


631 


Limitations—Continued 

used for new construction projects 

programmed for fiscal year 1956 which 

were not included in 1955 estimates._.__ 
development of fishery products— 
limitation contained in sec. 2 (e) of act 
of July 1, 1954, relating to distribution 
of fishery products, is limitation on 
expenditures by Sec. of Interior for fish- 
ery research and development and, there- 
fore, funds authorized to be retransferred 
from Sec. of Interior to Sec. of Agriculture 
for surplus fishery disposal program un- 
der sec. 2 (d) of said act are not subject 


ing program—pay and allowance bene- 
fits—maritime training appropriations for 
1954 and 1955, which are expressly available 
for pay and allowances for personnel of 
Maritime Service comparable to those of 
Coast Guard, may be used to pay for 
clothing maintenance allowances for Mari- 
time Service enrollees at rates correspond- 
ing to clothing allowances prescribed for 
No year—use of previously appropriated 
funds—construction rider in 1955 Atomic 
Energy Comm. appropriation act pro- 
hibits use of funds for any project not in- 
cluded in 1955 budget estimates so that 
unobligated balance of plant and equip- 
ment funds in 1955 act, which is available 
until expended, may not be used for new 
construction projects programmed for 
fiscal year 1956 which were not included 


Condemnation proceedings—filing of Dec- 
laration of Taking—appropriation for 
land acquisition becomes obligated at 
time Attorney General is requested to 
institute condemnation proceedings 
rather than by actual institution of such 
proceedings so that Declaration of 
Taking filed June 14, 1935, pursuant to 
request of Attorney General on March 
27, 1935, obligated Emergency Con- 
servation Fund which authorized ac- 
quisition of land even though fund was 
not available for obligation after March 
31, 1935, and judgments rendered in suit 
brought by landholders contesting con- 
demnation proceedings is merely final 
adjudication of rights of parties and does 
not create new obligation............... 

Section 1311, Supplemental Appropriation 

Act, 1955: 

Agencies with limited exemption from 
procurement under Federal Property 
and Administrative Services Act of 
1949 may be recorded as obligation 
orders for store stock items placed with 
General Services Administration... 
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Page | APPROPRIATIONS— Continued Page 
Obligation—Continued Obligation—Continued 
Section 1311, Supplemental Appropriation Section 1311, Supplemental Appropriation 
Act, 1955—Continued Act, 1955—Continued 
Intragovernmental orders placed with Contracts: 
General Services Administration for Aircraft rental—aircraft rental con- 
store stock items, which are to be tracts, which do not contain guar- 
delivered from existing stocks or which anteed minimum monthly rate but 
are temporarily out of stock but on are dependent upon use of aircraft, 
order, or which have not been re- and open-end material and labor 
ordered but will be delivered to cus- contracts, which provide that actual 
tomer agency within 30 days, may be charges are determined on basis 
recorded as obligations of ordering of issuance of final work or purchase 
agency at time order is made_-_....... 705 orders, are not binding agreements 
Job orders placed with General Services for specific goods or services as 
Administration for specific buildings required by sec. 1311 (a) (1) of 
management operations or related Supplemental Appro. Act. 1955, 
service, building alterations, or special and estimated amounts under such 
facilities, which are to be performed by contracts may not be recorded as 
General Services Administration labor I, « itiahnaviatainbecutntaiibace 459 
in whole or in part orto be performed Amendments, letters of intent— 
by contract, may be recorded as ob- letter contracts, letters of intent, 
ligations of ordering agency if agency and amendments should be recorded 
is required by law or statutory regula- as obligations pursuant to sec. 1311 
tion to place order with General Serv- of the Supplemental Appro. Act, 
ices Administration... -................ 705 1955, at the maximum liability 
Job orders voluntarily placed by agencies necessary to cover expenses incurred 
with General Services Administration by the contractor prior to the execu- 
for specific building management tion of a definitive contract..._...- 418 
operations or related services, altera- Fixed-price, price redetermination. 
tions or special facilities to be per- ete.—fixed-price contracts with es- 
formed either by General Services calation, price redetermination, or 
Administration or by contract may incentive provisions should be 
not be recorded as obligations until recorded as obligations, pursuant 
work is performed by General Services to sec. 1311 of Supplemental Appro. 
Administration or contract isexecuted. 705 _ Act, 1955, for amount of fixed price 
Lumber procurement contracts which stated in contract, or for target or 
contain standard variations clause billing price in case of incentive 
permitting ten percent overshipment clause contract, and that amount 
or undershipment may be recorded increased or decreased to reflect 
as obligations in maximum quantities price revisions at time such revisions 
deliverable without violating sec. are made; however, in order to 
1311 of Supplemental Appro. Act, 1955, prevent violation of Anti-Deficiency 
concerning recording of obligations... 596 Act sufficient funds should be re- 
Orders for other than stock items which served to cover excess of estimated 
agencies customarily place with Gen- increases over decreases___........- 418 
eral Services Administration for Open-end material and labor—air- 
procurement through General Supply craft rental contracts, which do not 
Fund may be recorded as obligations contain guaranteed minimum 
of ordering agencies when agency is monthly rate but are dependent 
required by law or statutory regulation upon use of aircraft, and open-end 
to order through General Services material and labor contracts, which 
DR chkccostitintittnensee-- 705 provide that actual charges are 
Orders placed with General Services determined on basis of issuance of 
Administration for store stock items final work or purchase orders, are 
to be delivered direct to ordering not binding agreements for specific 
agency and for other than store stock goods or services as required by sec. 
items to be procured through General 1311 (a) (1) of Supplemental Appro. 
Supply Fund by agencies not required Act. 1955, and estimated amounts 
by law or statutory regulation to sub- under such contracts may not be 
mit orders through General Services recorded as obligations...........- 459 
Administration may not be recorded Quantity variations—contracts which 
as obligations under sec. 1311 of Supple- authorize variations in the delivery 
mental Appropriation Act, 1955, until quantities should be recorded as 
General Services Administration ex- obligations under sec. 1311 of the 
ecutes contract......... penebinesiinese 705 Supplemental Appro. Act, 1955, 
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Obligation—Continued 
Section 1311, Supplemental Appropriation 
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Obligation—Continued 
Section 1311, Supplemental Appropriation 


Act, 1955—Continued 

Contracte—Continued 
for the price of quantity specified 
for delivery, exclusive of the per- 
mitted variations; however, in order 
to prevent violations of the Anti- 
Deficiency Act, sufficient funds 
should be reserved to cover the 
excess of the estimated increases over 


Replacements—rule that appropria- 
tions originally obligated with cost 
of contract, which is in default, are 
available for replacement contract 
provided need continues to exist, is 
not affected by sec. 1311 of Supple- 
mental Appro. Act, 1955, respecting 
documentary evidence of obliga- 
tions, so that funds obligated for 
drilling contract, which has been 
terminated for convenience of Govt., 
remain available for execution of 
replacement contract 

Documentary evidence requirement— 

in view of provisions of sec. 1311, 

Supplemental Appro. Act, 1955, which 

provides that no amount shall be 

recorded as obligation of Govt. unless 
it is supported by documentary 
evidence miscellaneous expenses of 

Civil Aeronautics Adm. for which 

no documentary evidence is available 

until invoices are received for payment 
may not be recorded as obligations of 

Govt. on basis of estimates on antici- 

pated expenditures 

Miscellaneous expenses: 

Estimated costs of petty purchases, 
purchases of gasoline and oil, sup- 
plies, commercial telegrams and 
long-distance toll calls received 
monthly from various international 
field offices may not be recorded as 
obligations pursuant to sec. 1311 

_{a) of Supplemental Appro. Act, 


In view of provisions of sec. 1311, 
Supplemental Appro. Act, 1955, 
which provides that no amount 
shall be recorded as obligation of 
Govt. unless it is supported by 
documentary evidence miscellan- 
eous expenses of Civil Aeronautics 
Adm. for which no documentary 
evidence is available until invoices 
are received for payment may not be 
recorded as obligations of Govt. on 
basis of estimates on anticipated 


Public utilities—public utilities con- 
tracts which include minimum rates 
and provide for charges based upon 
consumption are binding agreements 


Act, 1955—Continued 

for services to be performed within 
meaning of sec. 1311 (a) (1), Supple 
mental Appro. Act, 1955, which pro- 
vides for recording of obligations of 
Govt., so that monthly estimates of 
cost of services to be performed may 
be recorded as obligations under such 
section; however, in absence of binding 
contracts, obligations may be recorded 
only on basis of utility services ac- 
tually performed 


Reporting requirements: 
Acctg. Sys. Memo. No. 35, Sept. 3, 
Acctg. Sys. Memo. No. 35, Supp. 
No. 1, Sept. 20, 1054.............. : 
Acctg. Sys. Memo. No. 35, Supp. 
No. 2, Oct. 11, 1064............... : 


Requisitions on non-governmental con- 
cerns—work orders prepared by 
Civil Aeronautics Adm. and used as 
requisitions for work or services to be 
performed by non-governmental con- 
cerns may be recorded as obligations 
pursuant to sec. 1311 (a) of Supple- 
mental Appro. Act, 1955, only where 
they constitute binding agreements 
for specific work or services. 

Services bet ween agencies: 

Amounts based on written intra- 
government agreements authorized 
by law for specific supplies and 
services may be recorded as obliga- 
tions under sec. 1311 of the Supple- 
mental Appro. Act, 1955; however, 
obligations against fiscal year ap- 
propriations based on intragovern- 
ment agreements entered into pur- 
suant to sec. 601 of the Economy 
Act of 1932 are required by sec. 1210 
of General Appro. Act, 1951, to be 
deobligated at end of each fiscal year 
to extent that performing or pro- 
curing agency has not incurred valid 
obligations under such agreements__ 

Estimated amounts representing pro 
rata monthly shares of joint ad- 
ministrative expenses by Dept. 
of State for administrative overhead 
of international field offices, pro 
rata monthly charges for rent and 
services by domestic field offices 
for buildings and services furnished 
international personnel and charges 
for aircraft maintenance under 
annual contracts at foreign locations 
may be recorded as obligations under 
sec. 1311 (a) (1) of the Supplemental 
Appro. Act, 1955, provided there are 
binding agreements in writing for 
specific work or services. 
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Obligation—Continued 
Section 1311, Supplemental Appropriation 


Act, 1955—Continued 
Services between agencies—Continued 
Military interdepartmental procure- 
ment orders are orders issued under 
sec. 601 of Economy Act of 1932, 
and, therefore, are required by sec. 
1210 of General Appro. Act, 1951, 
to be deobligated at end of each 
fiscal year to extent that performing 
or procuring agency has not incurred 
valid obligations under such orders. 
Where there is written binding agree- 
ment between Civil Aeronautics 


Act, 1955—Continued 
Travel expenses—Continued 

expenses, particularly as to which 
fiscal-year appropriation is charge- 
able, are not affected by enactment 
of sec. 1311 (a) of Supplemental 
Appro. Act, 1955 

Sec. 1311, Supplemental Appro. Act, 
1955, does not change existing rules 
established by decisions of GAO for 
determining appropriation obliga- 
tion for travel, transportation and 
related expenses 


Adm. and the Dept. of State for 
joint administrative expenses and 
overhead of international field offices 


See, also, Appropriation, fiscal year. 
Reimbursement: 
General Supply Fund—billing procedure— 


estimated pro rata monthly charges 

for such expenses are recordable as 

obligations under sec. 1311 (a) (1), 

Supplemental Appro. Act, 1955. 
Transportation expenses: 

Practice of Civil Aeronautics Adm. of 
obligating appropriation with antic- 
ipated costs of travel and related 
services incident to transfer of em- 
ployees between field offices on basis 
of teletype and telegraph messages 
does not meet documentary require- 
ments of sec. 1311, Supplemental 
Appro. Act, 1955, for recording 
obligations of Govt 

Rules established by prior decisions 
of Comptroller General for determin- 
ing when obligation is incurred for 
various types of travel and related 
expenses, particularly as to which 
fiscal-year appropriation is charge- 
able, are not affected by enactment 
of sec. 1311 (a) of Supplemental 
Appro. Act, 1955 

Sec. 1311, Supplemental Appro. Act, 
1955, does not change existing rules 
established by decisions of GAO for 
determining appropriation obliga- 
tion for travel, transportation and 
related expenses 

Travel expenses: 

Practice of Civil Aeronautics Adm. 
of obligating appropriation with 
anticipated costs of travel and re- 
lated services incident to transfer 
of employees between field offices 
on basis of teletype and telegraph 
messages does not meet documentary 
requirements of sec. 1311, Supple- 
mental Appro. Act, 1955, for record- 
ing obligations of Govt 

Rules established by prior decisions of 
Comptroller General for determin- 
ing when obligation is incurred for 
various types of travel and related 


Acctg. Sys. Memo. No. 9—Second Rev., 
Supp. No. 7 Rev., Nov. 17, 1954 


Interagency services—General Services 


Administration reimbursement— Acctg. 
Sys. Memo. No. 9—Second Rev., Supp. 
No. 7—Rev., Nov. 17, 1954 


Refunds of contract payments: 


Amount recovered from surety of con- 
tractor because construction failed to 
meet specifications after contractor 
received final payment is in nature of 
reduction in contract price represent- 
ing value of unfinished work, and 
recovery of unauthorized overpayment 
and, therefore, may be deposited to 
appropriation which was charged with 
contract and expended for completion 


Refunds accruing to Govt. from contractor 


who performed original overhaul of 
aircraft engines and when engines 
failed to function performed second 
overhaul under contract, which 
guaranteed performance of engines 
and provided for refunds or credits 
computed on number of hours engines 
failed to function within guaranty 
period, may be applied as credit on 
any amount due contractor on other 
bills if bills for services would other- 
wise be for credit and chargeable 
against same appropriation 

Under contract for overhauling aircraft 
engines which guaranteed minimum 
number of flight hours for overhauled 
engines and provided for refunds 
or credits computed on number of 
hours engines failed to ‘unction within 
guaranty period, refunds represent 
adjustment in contract price and may 
be deposited to credit of appropriation 
current at time received only when 
original payment for work was made 
from such appropriation 
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APPROPRIATIONS— Continued 
Reimbursement—Continued 

Security guard service—under provisions 
of Federal Property and Administra- 
tive Services Act of 1949, specific ap- 
propriation is made to General Services 
Admin., Public Buildings Service, for 
carrying out function of protecting public 
buildings and property, and therefore, 
appropriations of Dept. of Agri., not 
specifically made available therefor, 
may not be used to reimburse General 
Services Admin. for special guard 
service furnished Dept. of Agri. in 
connection with issuance of crop reports. 

Specific v. general: 

Enumeration in Dept. of Agri. Appro. 
Act of 1955 that funds for ‘“Coop- 
erative Range Improvements” are 
available for artificial revegetation, con- 
struction and maintenance of range 
improvements, control of rodents, and 
eradication of poisonous and noxious 
plants on national forests as authorized 
by sec. 12 of act of April 24, 1950, must 
be viewed as excluding other purposes 
and, therefore, such appropriation is not 
available for grasshopper control work on 
national forest ranges. 


Specific availability of funds for control of 
grasshoppers on lands within various 
States, including national forests, in 
subappropriation “Plant and animal 
disease pest control” in Dept of Agri. 
Appro. Act, 1955, precludes use of general 
subappropriation ‘‘National forest pro- 
tection and management” in same ap- 
propriation act for control of grass- 
hoppers on national forests and adjacent 
lands, even though general apprepriation 
might have been available for such use 
in absence of specific appropriation 

Transfer: 

Bet ween departments and establishments: 
Interagency services—preparation and 

distribution of Standard Form No. 

1151—Acctg. Sys. Memo. No. 9-Second 

Rev., Supp. No. 9, May 10, 1955 

Limitations: 

Generally—expenditures by National 
Bureau of Standards for research 
and development projects which are 
performed for Dept. of Defense and 
financed by Defense appropriations 
transferred to working capital funds 
of Bureau are subject to same 
limitations, conditions and restric- 
tions as provided in appropriation 
act unless specifically exempt from 
provisions of sec. 1210 of General 
Appro Act, 1951, which subjects 
funds withdrawn from one appro- 
priation for credit to working fund to 
same expenditure limitations....... 
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Transfer—Continued 

Between departments and establish- 

ments— Continued 

Limitations—Continued 

Travel expenses for meeting attend- 
ance—administrative approval re- 
quirement in sec. 605 of Dept. of 
Defense Appro. Act, 1954, for travel 
expenses for attendance at meetings 
is prerequisite to availability of 
appropriations, and, therefore, ex- 
penses of attendance at scientific 
meetings of National Bu. of Stand- 
ards personnel, who are engaged on 
research and development projects 
sponsored by Dept. of Defense 
funds, are subject to requirements of 


charges—city which provided free sewage 
disposal service to Veterans Administra- 
tion hospital facility for more than twelve 
years under agreement which did not 
specify any time limit is not required to 
continue such free service indefinitely, and, 
therefore, Veterans Administration may 
pay from current appropriations sewer 
service charge based on quantity of water 


Working capital funds—Bureau of Stand- 
ards—funds transferred from Defense 
Department—limitations—expenditure by 
National Bureau of Standards for re- 
search and development projects which 
are performed for Dept. of Defense and 
financed by Defense Appropriations 
transferred to working capital funds of 
Bureau are subject to same limitations, 
conditions and restrictions as provided 
in appropriation act unless specifically 
exempt from provisions of sec. 1210 of 
General Appro. Act, 1951, which subjects 
funds withdrawn from one appropriation 
for credit to working fund to same expendi- 


erty sales—bidder who made percentage 
deposit on total amount bid for several 
surplus items offered for sale on “as is— 
where is” basis with express disclaimer of 
warranty and who refused to accept de- 
livery on one item awarded to him because 
its weight had been incorrectly descvibed 
in invitation may not be released from 
contract obligation and, inasmuch as 
invitation provided for vesting of title 
upon acceptance of bid and application 
of deposit to purchase price, bidder is re- 
quired to remove property and may receive 
refund of that portion of deposit in excess 
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Qualifications: 
Factors for consideration: 
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Acceptance or rejection—Continued 
Acceptance of other than lowest—Con. 


Low bidder for contract to supply X- 
ray solutions, whose business address 
was found to be unoccupied private 
home, whose name was not known to 
various license bureaus as regular 
dealer or supplier is not ‘‘a responsible 
bidder” within meaning of that term 
which contemplates consideration not 
only of financial resources of bidder, 
but also integrity, fitness, capacity, 
and ability to fulfill contract require- 


Selection of lowest responsible bidder to 
be awarded contract requires con- 
sideration of bidder’s overall ability 
to successfully fulfill contract require- 
ments as well as his financial reliability 
and, therefore, administrative rejec- 
tion of bid to furnish adjustable plat- 
form stools containing mechanism 
never manufactured or tested was 
justified where suitability of such 
mechanism was subject to reasonable 


solicitation of bids for contracts to trans- 
port Govt. property between different 
states by armored motor vehicle may 
properly be limited to those carriers 
which have obtained Interstate Com- 


merce Comm. permits to engage in such 
business and, while it would be proper in 
areas where there are no permit holders 
to solicit bids conditioned upon bidders 
obtaining necessary permit prior to 
award, no contract should be awarded 
to any such bidder until permit is 


Subcontracting contemplated—there is 
nothing in Walsh-Healey Act or in 
Armed Services Procurement Act which 
prohibits awarding contract to com- 
pany which contemplates subcontract- 
ing and, therefore, otherwise qualified 
bidder found to have necessary ex- 
perience, organization, and technical 
qualifications, and who has or can 
acquire necessary facilities for per- 
formance may be awarded contract 
notwithstanding it intends to subcon- 


Lewest responsible bidder—low bidder 
for contract to supply X-ray solutions, 
whose business address was found to 
be unoccupied private home, whose 
Rame was not known to various license 
bureaus as regular dealer or supplier 
is not “a responsible bidder” within 
meaning of that term which contem- 


plates consideration not only of finan- 
cial resources of bidder, but also in- 
tegrity, fitness, capacity, and ability 
to fulfill contract requirements suc- 


Specifications indicative of need met by 
higher bidder—low bid which offered 
alternate delivery schedule in re- 
sponse to invitation specifying definite 
delivery dates may not be accepted 
where other bids meet advertised 


administrative office is not required to 
withhold procurement of item for pur- 
pose of testing new devices which have 
never been manufactured, and there- 
fore administrative rejection of bid to 
furnish stools with particular mechanism 
which was not manufactured or tested, 
but could be evaluated only by draw- 


Bidders qualifications. See Bidders, 
qualificat.ons. 

Bidder’s right to acceptance—contract 
awarded to low bidder whose bid was 
received and opened at time specified 
in invitation, but after administrative 
agency had erred in opening other bids 
two and one-half hours prior to time 
specified, may not be canceled by Govt. 
without incurring liability where evi- 
dence supports administrative determi- 
nation that low bidder did not obtain 


Bids limited to small business concerns— 


erroneous determination that bidder 
qualified as small business concern— 
under an invitation to bid which pro- 
vided that bids were restricted to small 
business concerns an award to a bidder 
which actually did not qualify as a small 
business concern, due to an erroneous 

Small Business Adm. determination 

which was based on incorrect informa- 

tion furnished by the bidder, is illegal 
and should be canceled. 
Deviations from advertised specifications: 

Bid to lease space to Govt. which quali- 
fied availability date set out in invita- 
tion for bids did not meet vital require- 
ment of invitation and may not be 
accepted. 

Provision in bid instruction requiring 
bidders to cover entire work and to 
fill in all applicable blank spaces was 
solely for benefit of the Govt. so that 
where a low bid failed to include an 
alternate for one item all bids may be 
rejected and the contract readvertised, 
or the omission treated as an infor- 
mality which did not prejudice the 
rights of other bidders, and the bid 
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BIDS—Continued 















Acceptance or rejection— Continued 
Deviations from advertised specifica- 
tions—ContInued 
accepted, provided such action would 


be as advantageous to the Govt. as 


Delivery requirements—under invita- 
tion to bid for furnishing catapults, 
which contained mandatory require- 
ment for delivery of pilot lot at arsenal 
in Philadelphia, Pa., on or before 
Aug. 15, 1954, bid which provided for 
delivery of pilot lot to common carrier, 
Detroit, Mich. on or before Aug. 12, 
1954, had effect of varying bidder’s 
delivery obligation from that contem- 
plated by invitation and should be 
rejected as unresponsive to invitation_. 

Nenconformability of samples sub- 
mitted with bid—under invitation for 
bids which requires submission of 
samples, bid which complies with 
specifications as advertised but is 
accompanied by sample which fails 
to meet such specifications must be 
taken as qualified by sample and is 
required to be rejected as unrespon- 

Discarding all bids—acceptance afier 
rejection—low bid for generator sets 
which was rejected along with other 
bids because procurement requisition 
was inadvertently canceled may be 
accepted 35 days later when requisi- 
tion is reinstated without contraven- 
ing statutes requiring advertisement__ 

Late bids—bid for contract to supply milk 
and dairy products to naval installation, 
which was delivered by bidder three 
minutes late to officer in carge of open- 
bids but prior to opening of any bids 
and after it was first taken to place 
where bids were normally deposited, 
may be considered for award........ 

Premature opening—contract awarded to 
low bidder whose bid was received and 
opened at time specified in invitation, 
but after administrative agency had 
erred in opening other bids two and 
one-half hours prior to time specified, 
may not be canceled by Govt. without 
incurring liability where evidence sup- 
ports administrative determination that 
low bidder did not obtain unfair ad- 


Subcontracting contemplated—there is 
nothing in Walsh-Healey Act or in 
Armed Services Procurement Act which 
prohibits awarding contract to company 
which contemplates subcontracting and, 
therefore, otherwise qualified bidder 
found to have necessary experience, 
organization, and technical qualifica- 
tions, and who has or can acquire neces- 
sary facilities for performance may be 
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Acceptance or rejection— Continued 
awarded contract notwithstanding it 

Unsigned—failure of bidder to sign bid 
which bears typewritten signature, but 
is not accompanied by documentary 
evidence indicating that typewritten 
signature had been adopted or author- 
ized, is substantive defect which may 
not be waived after opening of bids.... 

Evaluation: 

Articles not manufactured or tested— 
administrative office is not required to 
withhold procurement of item for pur- 
pose of testing new devices which have 
never been manufactured, and therefore 
administrative rejection of bid to furnish 
stools with particular mechanism which 
was not manufactured or tested, but 
could be evaluated only by drawings, 


Discount provisions—omission in bid of 
specified period within which cash 
discount from prompt payment may be 
taken does not invalidate offer and by 
acceptance the Govt. acquires right to 
deduct discount from any payments 
made within reasonable time.......... 

Failure to furnish prospective bidder with 
invitation—failure to furnish prospective 
bidder with invitation to bid is not suffi- 
cient reason to require readvertisement of 
procurement which had been advertised 
in accordance with procedures prescribed 
pursuant to Federal Property and Admin- 

istrative Services Act of 1949............ 

Informalities— Waiver. See Bids, acceptance 
or rejection. 

Invitation for bids provision. See, also, 

Contracts, specifications. 

Mistakes: 

Bidder’s liability upon acceptance—star 
route contractor who carried mail for 
full term of one-year contract which 
correctly identified points between 
which mail was to be carried, but in- 
correctly stated distance involved, may 
not be paid increase based on actual 

Withdrawal of bid—prior to a ward—where 
low bid for repair of water distribution 
system is out of line with other bids and 
it is established prior to award that 
bidder failed to include amount for 
removing water from excavation, bid 


Changes involving price, quantity, qual- 
ity, and liability: 

Bidder for contract to construct 
electric transmission line, under 
invitation which divided work into 
two schedules, who reserved right 
to refuse to accept award of anything 
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BIDS— Continued 


Modification—Continued 
After opening of bids—Continued 
Changes involving price, quantity, qual- 
ity, and liability—Continued 
less than both schedules submitted 
qualified bid which could not be 
accepted even though bidder at- 
tempted to waive qualification 
after bids were opened_..........-. 
Omission in bid of specified period 
within which cash discount for 
prompt payment may be taken does 
not invalidate offer and by accept- 
ance the Govt. acquires right to 
deduct discount from any payments 
made within reasonable time 
Qualified: 
Vital qualification requiring bid rejection: 
Under invitation to bid for furnishing 
catapults, which contained mandatory 
requirement for delivery of pilot lot 
at arsenal in Philadelphia, Pa., on 
or before Aug. 15, 1954, bid which 
provided for delivery of pilot lot to 
common carrier, Detroit, Mich., on 
or before Aug. 12, 1954, had effect 
of varying bidder’s delivery obligation 
from that contemplated by invitation 
and should be rejected as unresponsive 
to invitation 
All or none qualification—bidder for 
contract to construct electric trans- 
mission line, under invitation which 
divided work into two schedules, who 
reserved right to refuse to accept 
award of anything less than both 
schedules submitted qualified bid 
which could not be accepted even 
though bidder attempted to waive 
qualification after bids were opened_- 
Delivery date changes—bid to lease 
space to Govt. which qualified avail- 
ability date set out in invitation for 
bids did not meet vital requirement of 
invitation and may not be accepted_. 


BONDS: 


Government—Savings bonds—purchase by 
payroll deductions—Gen. Regs. No. 117- 
Rev., Oct. 4, 1954 

Surety—liability—defaulting 
while performance bond sureties of de- 
faulting contractor are under obligation 
to pay any excess completion costs incurred 
by Govt., they may not be required to 
complete contract work for purposes of 
enabling assignee of contractor to be paid 
retained percentages and unpaid progress 
payments which were earned by con- 
tractor prior to default........ pipe, 


BONUS: 


Military, naval, etc,, personnel—reen- 
listment bonus. See Gratuities, reenliat- 
ment bonus. 
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NEWSPAPERS: 


Scientific and engineering services rendered 
by Department of Commerce—economic 
market studies—under act of Sept. 9, 
1950, which places responsibility on Dept. 
of Commerce to act as central clearing 
house for dissemination of scientific, 
technological and engineering informa- 
tion to American business and industry, 
Dept. may undertake studies which relate 
to economic and market information, even 
though studies do not fall within re- 
stricted meaning of technical information, 
in limited sense of applied science and 
mechanical arts as might be inferred from 
term “scientific, technical, engineering” 


BUILDINGS: 
See Public Buildings. 


BUY AMERICAN ACT: 


See Purchases, Foreign products, Buy Ameri- 
can Act Restrictions; Foreign areas, ap- 
plicability of American Laws. 


CANAL ZONE GOVERNMENT: 
See Panama Canal, 


CERTIFICATES: 

Military, naval, etc., personnel—pay and 
allowances—reservists’ attendance at 
drilis—certificates attached to Organized 
Reserve Corps supplemental payrolls as 
to officer’s attendance at certain scheduled 
assemblies which are dated many months 
after periods of service involved and which 
do not show whether they were based 
upon contemporaneous records of per- 
formance of duty or whether they were 
based on memory or information obtained 
from other sources may not be accepted as 
sufficient to establish definitely that duty 
indicated actually was performed so as to 
authorize payment of inactive duty train- 
ing assembly pay 


CERTIFYING OFFICERS: 


Exceptions—removal—traveling expenses— 
voucher indicating unauthorized travel— 
certifying officer who certified for payment 
travel expense voucher which showed 
that issuance of transportation requests 
was not proper had actual notice of excess 
costs of transportation, and therefore such 
officer may not be granted relief under 
certifying officers’ relief provisions of act 


Relief—error detection requirement—lack 
of diligence and inquiry—voucher indicat- 
ing unauthorized travel—certifying officer 
who certified for payment travel expense 
voucher, which showed that issuance of 
transportation requests was not proper, 
had actual notice of excess costs of trans- 
portation, and therefore such officer may 
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CERTIFYING OFFICERS—Con. 


not be granted relief under certifying 

officers’ relief provisions of act of Dec. 29, 

See, also, Accountable Officers; Disbursing 
Officers and Agents. 


CHECKS: 


Discrepancies of one dollar or more—adjust- 
ment—Acct. Sys. Memo. No. 33—Rev., 
Inscription instructions—Gen. Reg. No. 87, 
Supp. No. 4, Aug. 12, 1954__............ 
Paid check transmission to General Account- 
ing Office—checks drawn on foreign 
banks—evidence to support payment— 
where payment is made by check on 
foreign depositary in country which 
requires retention of checks and signature 
of payee cannot be obtained on original 
voucher, GAO will accept as evidence of 
payment periodic statements from foreign 
depositaries listing ehecks by number and 
amount, certified by an officer of bank 
and by disbursing officer. B-79744, Dec. 
28, 1948, and B-79744, Sept. 27, 1949, 
Payment—evidence requirements—where 
payment is made by check on foreign 
depositary in country which requires 
retention of checks and signature of payee 
cannot be obtained on original voucher, 
GAO will accept as evidence of payment 
periodic statements from foreign deposi- 
taries listing checks by number and 
amount, certified by an officer of bank and 
by disbursing officer. B-79744, Dec. 28, 
1948, and B-79744, Sept. 27, 1949, ampli- 
Procedures for reporting of transactions in 
checking accounts, check voiding and 
cancellation, processing undeliverable 
checks, ete.—Gen. Reg. No. 118—Rev., 
Reconciliation and adjustment—Gen. Reg. 
No. 119—Rev., June 30, 1955 

























































































































































































































































CIVIL AERONAUTICS BOARD: 
Appropriations—See Appropriations, Civil 
Aeronautics Board. 
Subsidies. See Subsidies, aircraft. 
Transportation of mails: 
Rate determination: 

Authority vested in Civil Aeronautics 
Board by sec. 406 (a) of Civil Aero- 
nautics Act to fix and determine 
rates of compensation for transporta- 
tion of mail by aircraft is independent 
of direction contained in said section 
that rates so fixed be paid by Post- 
master General from appropriations 
for transportation of mail by aircraft, 
and, therefore, existence or nonex- 
istence of appropriations does not inany 
way restrict or interfere with rate- 
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Transportation of mails—Continued 
Rate determination—Continued 
Reorganization Plan No. 10 of 1953, 
which separated airmail transporta- 
tion compensation into two elements— 
service and subsidy—and transferred 
payment function incident to latter 
element from Postmaster General to 
Civil Aeronautics Board, did not alter 
statutory requirement that Board de- 
termine overall “fair and reasonable” 
rate as provided in Civil Aeronautics 
Act or change requirement that pay- 
ment be based on quantities of airmail 
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CLAIMS: 


Aiding or assisting in prosecution—Govern- 
ment agency assistance—notifying pros- 
pective claimants of amount due—author- 
ity in 39 U. 8. C. 300 for refunding postage 
overcharges does not preclude postmaster 
General from advising patrons of entitle- 
ment to payment of specified amounts 
which were fraudulently collected as excess 
postage and which have been remitted 
by former employees, and such action by 
Postmaster General would not be in viola- 
tion of 18 U. 8. C. 283 which prohibits 
officers from aiding or assisting in prosecu- 
tion of claims against U. 8...............-. 

Assignments—contracts—surety v. assignee’s 
tights—while performance bond sureties 
of defaulting contractor are under obliga- 
tion to pay any excess completion costs 
incurred by Govt., they may not be re- 
quired to complete contract work for pur- 
poses of enabling assignee of contractor to 
be paid retained percentages and unpaid 
progress payments which were earned by 
contractor prior to default ................ 

Doubtful—accounting officer’s practices— 
Gen. Reg. No. 50—Rev. Supp., No. 4, 
FenO DAM irks db alticckcecctiwicceccccece 

Foreign — payment — supporting evidence— 
Central Bank of Philippines which, as 
result of confiscation proceedings, holds 
numerous U. 8. Postal Money orders 
issued to residents of Philippines, which 
orders were not endorsed in accordance 
with U. 8. Postal Laws and Regs., is not 
entitled to proceeds of such money orders 
in absence of showing of exact terms of 
Philippine laws with regard to confiscation 
of money orders which are to be recognized 
by U. 8. in derogation of its own laws... 

Jurisdiction—General Accounting Office. 
See General Accounting Office, jurisdiction, 
claims. 

Reporting to Congress—legal liability or 
equity requirement—in abseiice of legisla- 

tion imposing upon U. 8. legal obligation 

to defend Govt. employees who are sued 
civilly as result of negligence in perform- 


342 
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CLAIMS—Continued 
ance of official duties or in absence of 
assumption by U. 8S. of liability for legal 
fees and judgments incident to such suits, 
claim of employee for reimbursement of 
expenses incurred in out-of-court settle- 
ment plus attorney’s fees, incident to suit 
for injuries sustained by fellow employee in 
automobile accident, does not contain 
elements of legal liability or equity which 
would require Comptroller General to 
report claim to Congress as meritorious 
claim under act of April 10, 1928, 

Retroactive modification orders—require- 
ment for General Accounting Office settle- 
ment—claims for payment of travel ex- 
penses based on retroactive modification 
or correction of travel orders are con- 
sidered of doubtful validity and may not 
be paid administratively but are required 
to be submitted to GAO for settlement.-. 


CLASSIFICATION: 


Allocation or reallocation of positions— 
salary changes. See Compensation, rates, 
allocation or reallocation of positions. 

Exemptions. See Appointments, Civil Serv- 
ice Laws and Classification Act eremptions. 

CLOTHING AND PERSONAL FUR- 

NISHINGS: 

Uniforms. See Uniforms. 


COLLECTIONS: 


Accounting, Disposition, ete.: 
Accounting control over collections— 
Acctg. Sys. Memo. No. 31—Rev., 


Postal refunds—authority in 39 U. 8. C. 300 
for refunding postage overcharges does not 
preclude Postmaster General from ad- 
vising patrons of entitlement to payment 
of specified amounts which were fraud- 
ulently collected as excess postage and 
which have been remitted by former 
employees, and such action by Post- 
master General would not be in viola- 
tion of 18 U. 8. C. 283 which prohibits 
officers from aiding or assisting in pros- 


Priority of application involving multiple 
indebtedness—payments received by 
Federal Power Comm. which are in- 
sufficient to cover both annual license 
fees and delinquent payment penalties 
assessed under sec. 17 (b) Federal Power 
Act should be applied first to penalties 
due and then the remainder, if any, to 


Acctg. Sys. Memo. 17—Rev., June 14, 


received by officers and employees— 
Gen. Reg. No. 87, Supp. No. 4, Aug. 12, 


Unofficial use of Government facilities— 
Gen. Regs. 121, Jan. 21, 1955 
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SCHOOLS AND UNI- 
VERSITIES: 
Schools: 

Dependents of Department of Defense 
personnel—military personnel in lo- 
calities without adequate schools who 
personally ordered private correspond- 
ence courses for education of dependents 
are not entitled to be reimbursed tuition 
charges under regulations issued pur- 
suant to sec. 616 of Dept. of Defense 
Appro. Acts of 1952 and 1953 which, in 
providing for private schooling of such 
dependents, required that any agree- 
ments with private correspondence 
schools be made by appropriate ad- 
ministrative officers after proper admin- 
istrative determination that existing 
facilities were not adequate 

Dependents of employees in Panama 
Canal Zone—under sec. 107 of Civil 
Functions Appro. Act, 1955, personnel 
employed in Panama Canal Zone who 
are furnished education, hospital and 
medical services for themselves and de- 
pendents by Canal Zone Govt. are re- 
quired to pay only charges established by 
Canal Zone Govt., and all unrecovered 
costs of furnishing such services must be 
borne by employing agency involved__. 

Tuition: 

Special training for officers and employees: 
Appropriation availability: 

Expenses of training selected employ- 
ees at universities and nonfederal 
facilities may be paid from ap- 
propriated funds, in absence of 
specific statutory authority, where 
particular training is (1) special in 
nature and for limited duration, (2) 
essential to purpose for which ap- 
propriation is made, and (3) is not 
type which employee would be 
expected to furnish at own expense __ 

Funds appropriated in Civil Func- 
tions Appro. Act of 1955 for rivers 
and harbors, flood control, and 
related activities are available for 
expenses of contract training of 
selected civilain employees in 
specialized courses of instruction, if 
it is administratively determined 
that instruction is essential to 
carrying out activities for which 
such appropriations are made and 
is not for personal convenience or 
knowledge of employees. 

See, also, Officers and employees, training. 
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Appropriations. See Appropriations, Com- 
merce Department. 

Census Bureau—employees—training in 
operation of univac—expenses of training 
course at private firm for several em- 
ployees of Bureau of Census in operation 
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COMMERCE DEPARTMENT—Con. Page | COMPENSATION—Continued 


and maintenance of Univac equipment 
may be paid from Bureau’s appropriations 
for salaries and expenses in view of ex- 
pected future benefit to agency, adminis- 
trative determination of economy and 
efficiency, and fact that training can be 
obtained only from builders of equipment. 


COMPENSATION: 
Additional—Cost-of-living, territorial, post 
differentials, etc. See Allowances and 

Differentials. 

Aggregate limitation: 

Positions not subject to the Classification 
Act of 1949—maximum compensa- 
tion limitation in sec. 603 of Federal 
Employees Pay Act of 1945 is not ap- 
plicable to employees who occupy posi- 
tions which are not subject to Classi- 
fication Act of 1940...................... 

Wage board, etc,, employees compensated 
on annual or monthly basie—Wage 
board employees who are paid on 
monthly or annual basis are not subject 
to aggregate salary limitation in sec. 
603 (b) of Federal Employees Pay 
Act of 1945. 26 Comp. Gen. 658, over- 

Allowances—in kind—quarters for em- 
ployees and families—practice of Canal 
Zone Govt. in furnishing living quarters 
rent free to district judge, district at- 
torney, and marshal, whose salaries have 
been fixed without regard to free quarters, 
is contrary to laws which prohibit receipt 
of compensation or perquisites beyond 
salaries allowed by statute, thus making 
mandatory application of Budget Cir. 
A-45 which establishes rental rates for 
quarters supplied to Federal employees--_ 

Deductions: 

Outside earnings of suspended employees 
restored to duty: 

Fees for articles—money paid to em- 
ployees for scientific article prepared 
by him during period of erroneous re- 
moval from office is not income from 
“other employment” required by 
sec. 6 (b) of act of Aug. 24, 1912, as 
amended, to be deducted from com- 
pensation due employee for the period 
of unjustified removal-_..............-. 

Interim net earnings computation— 
employee who was suspended under 
act of Aug. 26, 1950 and subsequently 
reinstated is entitled, in determina- 
tion of interim net earnings for pur- 
poses of computing back pay, to de- 
duct ordinary and necessary business 
expenses incident to gross interim 
earnings, but not legal expenses in- 
curred in defending against suspension, 
or interest on money borrowed, unless 
money was used in business from 
which earnings were reported......... 
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Demotions: See Compensation, Reduction. 
Disability—elements in determining em- 
ployee’s compensation—additional com- 
pensation generally called differential 
which is authorized Canal Zone employees 
under sec. 81, title 2 of Canal Zone Code is 
additional pay within meaning of sec. 12 
of Federal Employees’ Compensation 
Act and, therefore, may not be taken into 
account in determining pay upon which 
disability or death compensation is com- 

Discharges and dismissals: 

Compensation for period between separa- 
tion without cause and reinstatement: 
Employee who, after having been denied 
reemployment in former position from 
which he transferred with reem- 
ployment rights, was restored to such 
position pursuant to order of Civil 
Service Comm. is entitled to back pay 
under act of Aug. 24, 1912, as amended 
by act of June 10, 1948, for period of 
separation at rate he would have been 
receiving in former position as of date 

his reemployment rights should have 
been honored, including legislative 
increase and periodic step increase 
based upon period of transfer service. 
Refusal of agency or department to re- 
employ person who was involuntarily 
separated from agency to which he 
transferred with reemployment rights 

is tantamount to removal or sus- 
pension without pay as contemplated 

by act of Aug. 24, 1912, as amended by 
act of June 10, 1948, and subsequent 
reemployment of employee—directed 
by Civil Service Comm. on grounds 
of violation of reemployment rights— 
fulfills requirements of 1912 statute 
respecting restoration so as to entitle 
employee to back pay for period of 
Appeal based on procedural defecte— 
employees who are restored to duty by 
order of Civil Service Commission 
because employing agency failed to 
follow procedural requirements of sec. 
14 of Veterans’ Preference Act of 1944 
are entitled to back pay benefits of 
Act of Aug. 24, 1912, as amended, for 
periods of unjustified or unwarranted 
removals. 29 C. G. 209; 32 ©. G. 


Outside earnings deduction—fees for 
articlee—money paid to employee for 
Scientific article prepared by him dur- 
ing period of erroneous removal from 
Office is not income from ‘“‘other em- 
ployment” required by sec. 6 (b) of 
act of Aug. 24, 1912, as amended, to be 
deducted from compensation due 
employee for period of unjustified 
CUNT cttihcchintihsientsintciwenclinde 


Page 











INDEX DIGEST 849 





COMPENSATION — Continued Page | COMPENSATION—Continued Page 
Discharges and dismissals—Continued Discharges and dismiesals—Continued 
Compensation for period between separa- Compensation for period between separa- 
tion without cause and reinstate- tion without cause and reinstate- 
ment—Continued ment—Continued 
Rate at which payable—employee im- Reduction-in-force separations—Con. 
properly separated from service by he had obtained position with 
reduction in force who obtained em- another agency—is entitled under 
ploymertt with another agency in back-pay act of June 10, 1948, to 
lower grade, and who was sub- compensation from date of separa- 
sequently promoted to grade and rate tion to date of restoration........ 480 
held at time of separation is entitled Employee who was reemployed under 
upon constructive restoration pur- temporary appointment in same 
suant to back-pay act of June 10, position from which he was separated 
1948, to compensation at rate received by reduction in force, and who was 
on date of separation through date of ordered by Civil Service Comm. to 
reemployment and difference between be restored to former position retro- 
such rate and lower rate received upon active to date of separation, is con- 
reemployment to date of promotion... 480 sidered to have rendered service in 
Reduction-in-force separations: same position as one occupied prior 
Administrative failure to immediately to separation and is no®precluded by 
appoint to vacant position career back pay act of Aug. 24, 1912, from 
employee who had been separated having leave credited for period of 
from service by reduction in force, temporary employment............ 442 
and whose name was on reemploy- Non-Compliance with statutory etc., con- 
ment priority register, does not con- ditions—procedural de‘ect restorations. 
stitute unjustified or unwarranted See Compensation, discharges and dis- 
removal or suspension from service missals, compensation for period of sep- 
within meaning of back pay act of aration without cause and reinstatement, 
Aug. 24, 1912, as amended. -........ 559 appeal based on procedural defects. 
Back pay authorized by act of Aug. 24, See, also, Compensation, suspension from 
1912, as amended by act of June 10, duty. 
1949, for employee who had both District of Columbia employees. See Dis- 
Govt. and other employment during trict of Columbia 
interim period between reduction- Double: 
in-force removal and retroactive Concurrent retired and civilian service pay: 
restoration is to be computed at Disability caused by an instrumentality 
rate received on date of removal, of war: 
less amount earned for all employ- Training aircraft: 
ment, amounts for retirement de- Classification of training aircraft as 
duction adjustment, and for liquida- instrumentality of war, within 
tion of lump-sum leave payment, meaning of exemption to compen- 
and, in event amount due is insuffi- sation restriction of sec. 212 (b) 
cient to cover required deductions, of Economy Act of 1932, as amend- 
collection of difference should be ed by act of Feb. 20, 1954, is matter 
made from employee prior to re for administrative determination. 72 
crediting of leave................... 657 “Instrumentality of war” exemption 
Employee who, prior to actual separa- to dual compensation restriction 
tion by reduction in force, made oral in sec. 212 of Economy Act, as 
inquiry at personnel office of employ- amended, by act of Feb. 20, 1954, 
ing agency concerning propriety of is applicable to all cases of dis- 
separation may be regarded as ability which are incurred during 
having made “‘an appeal to proper enlistment or employment be- 
authority” within purview of sec. tween Dec. 7, 1941, and Dee. 31, 
6 of act of Aug. 24, 1912, and is 1946, and therefore Navy officer 
entitled to back pay for period dur- who was injured in crash of 
ing which he received no compensa- training aircraft on Dec. 19 1942, 
tion based upon administrative May receive, concurrently pay and 
finding that separation was un- civilian compensation at salary 
justified and unwarranted........ 478 in excess of $3,000 per annum.... 72 
Employee who was improperly sepa- Disability status determinations—officers 
rated by reduction in torve and who retired for disability between Decem- 
was ordered restored to former ber 7, 1941 and December 31, 1946— 
position retroactive to date of sep- proviso in par. (b) of sec. 212 of the 
aration—although such restoration Economy Act, as amended by act of 


was necessarily constructive because Feb. 20, 1954, which provides that 
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Concurrent retired and civilian service 
pay—Continued 
effective Jan. 1, 1951, restrictions on 
dual employment contained therein 
shall not apply to officers retired for 
disability caused by instrumentality 
of war and incurred in line of duty 
between Dec. 7, 1941, and Dec. 31, 
1946, is applicable to all cases of dual 
employment entered into on or after 
Jan. 1, 1951, whether officers concerned 
were retired prior or subsequent there- 


Part time, intermittent, or “when 
actually employed” employment— 
consultants, experts, board members, 
ete.—retired Army officer who is 
employed as consultant on “when- 
actually-employed” basis with regular 
fixed tour of duty of five days per week 
which qualified him for leave bene- 
fits under Annual and Sick Leave 
Act of 1951 is considered as having 
full-time civilian employment status 
notwithstanding compensation was 
stated on daily rate basis, and, there- 
fore, he is precluded by dual com- 
pensation limitation of sec. 212 of 
Economy Act of 1932 from receiving 
retired pay for non-work days— 
Saturdays, Sundays, and holidays— 
during civilian service.............. 


Disability compensation and reservists’ 
pay and allowances— waiver of disability 
compensation—administrative function, 
“command,” pay authorized at annual 
rate by sec. 501 (c) of career compensa- 
tion Act o 1949 may be credited on 
monthly basis and, therefore, Naval 
Reserve officer who was authorized to 
command reserve unit and who executed 
waiver to Veterans Administration for 
48 days’ pension, disability allowance, 
etc., while participating in reserve duty 
training is entitled to proportionate 
amount of administrative function pay 
for duty during period of waiver_..... 
Postal Service employees: 
Mail-messenger service contracts: 
Special delivery messengers paid on 
per annum basis pursuant to act of 
July 6, 1945, may be awarded mail- 
messenger service contracts in ex- 
cess of $900 per annum limitation 
in act of July 3, 1062. ............... 
Substitute postal employees paid on 
hourly basis may not be awarded 
mail-messenger service contracts in 
excess of $900 per annum limitation 
in act of July 3, 1952 
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Forfeiture: 
Subversive activity: 


In view of fact that Dept. of Justice has 
not compiled specific list of organiza- 
tions advocating overthrow or de- 
struction of the Govt., that Department 
should be consulted on any question 
concerning subversive character of 
particular organization in determining 
violations of sec. 9A of Hatch Act or 
of restriction similar to that in sec. 301 
of First Independent Offices Appro. 
Act, 1954, against payment of com- 
pensation to persons who are members 
of organizations which advocate over- 
throw of the Govt. 34 Comp. Gen. 


Where employee has been separated 
from service because of membership 
in organization listed by Atty. General 
pursuant to authority in E. O. No. 
10450, his employment is in contra- 
vention of both sec. 9A of Hatch Act, 
which requires forfeiture of all com- 
pensation due at date of removal from 
service, and restrictions similar to that 
in sec. 301 of First Independent Offices 
Appro. Act, 1954, which requires re- 
fund of all compensation previously 


Holidays: 
Firefighters, etc,, with tours of duty in- 


cluding “standby” or “on-call” time— 
workshift beginning prior to holiday— 
Navy Dept. practice of regarding as 
holiday, for holiday benefit purposes, 
12-hour shifts for firefighters which begin 
at 8 p. m. of holiday eve and 8 a. m. of 
holiday carries out objectives of E. O. 
No. 10358 and is not in contravention of 
law and therefore need not be objected 
to even though sec. 6 of Executive order 
provides that shift which begins on 
calendar holiday shall be considered 
workday on which employee shall be 
excused for holiday purposes. 33 Comp. 
Gen. 418, amplified._................... 


Wage board, etc., employees: 


Definition of term “regular employees” 
contained in Civil Service Comm. 
regs. issued pursuant to act of June 11, 
1954, which amends holiday compensa- 
tion act of June 29, 1938, to authorize 
compensation to employees paid at 
per diem, per hour, or piece-work rates 
for days on which they are excused 
from duty by administrative order, 
may be uniformly adopted for all types 
of non-work days specified in the 1938 

Workshift beginning prior to holiday 
within regular tour of duty—fire- 
fighters, wage board employees— 


Page 
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as holiday, for holiday benefit pur- 
poses, 12-hour shifts for firefighters 


Demotions: 

Employee who had received longevity 
step-increase in grade to which de- 
moted prior to Act of Sept. 1, 1954, 
which permits additional step- 
increases beyond maximum sched- 
uled rate of grade, may count service 
earned at maximum or longevity 
step in higher grade toward next 
longevity step-increase in grade to 
which demoted, provided that pay 


recomputations incident to lon- 
gevity increase are not made prior 


been absent without pay from regular 
position within contemplation of con- 
tinuous three-year paid service require- 
ment of sec. 25.52 (d) of Federal Per- 
sonnel Manual, and, therefore, em- 
ployee is not entitled to longevity 
step-increase under sec. 703 of Clas- 
sification Act of 1949 until he has made 
up all such unpaid absences in excess 
of six workweeks during three-year 


COMPENSATION— Continued Page | COMPENSATION—Continued Page 
Holidays—Continued Longevity step-increases—Continued 
Wage board, etc., employees—Continued Service credite—Continued 
Navy Dept. practice of regarding Demotions—Continued 


which begin at 8 p. m. of holiday eve | eee 687 
and 8 a. m. of holiday carries out ob- Employees who, prior to demotion 
jectives of E. O. No. 10358 and is not within grade GS-15 to GS-11 level, 
in contravention of law and therefore have had more than three years’ con- 
need not be objected to even though tinuous service at or above maxi- 
sec. 6 of Executive order provides that mum scheduled rates of grade im- 
shift which begins on calendar holiday mediately preceding Act of Sept. 1, 
shall be considered workday on which 1954, are entitled under Sec. 103 
employee shall be excused for holiday (a) to count service in higher grade 
purposes. 33 Comp. Gen. 418, am- toward one longevity step-increase 
plified.............-.------------------ 502 in lower grade; however, employees 
Within regular tour of duty—current who are demoted below grade 11 
workweek in which holiday falls— may count all prior service creditable 
where frequent changes are made in for longevity purposes in determin- 
employee’s administrative workweek, ing longevity steps in demoted 

current workweek during which holi- wiouiiieme 3 oe) 687 
Gay occurs is for consideration in de- Under longevity step-increase provi- 
ae entitlement to holiday pre- 621 visions of Act of Sept. 1, 1954, an 
Initial natn, Ganon lem, rates; employee who was demoted may 
; count continuous service in higher 

Transfer, promotion, demotion, reinstate- ; 

: rae : grade toward longevity step-in- 

ment, etc.; Correction of administrative error; crease in lower grade 687 
De OO ae ee ee 
Longevity step-increases: International organization employment— 
Service credits: under civil service regulations im- 
Conversion of CPC grades: plementing E. O. No. 9721, leave of 
Employee whose CPC position was absence of not more than three years 
converted to GS position pursuant during which employee served with 
to sec. 106 (b) of Act of Sept. 1, 1954, international organization does not 
may have time spent at maximum constitute break in service so that 
scheduled rate in CPC position com- employee whose creditable service at 
bined with time spent in first lon- maximum salary step of grade GS-13 
gevity step in GS position so as to before and after employment for 
be entitled at end of three years of twenty months with Food and Agri- 
continuous service to next longevity cultural Organization of United Na- 
step-increase authorized by sec. 102 tions totaled more than three years 
(a) (1) of said Act................__. 691 prior to Sept. 12, 1954, effective date 
Increases in compensation resulting of act of Sept. 1, 1954, is entitled to 
from conversion of positions from longevity increase provided in sec. 

CPC schedule to GS schedule in 103 of said act-......--.--------------- 408 
accordance with Sec. 106 of Act of Seasonal, when-actually-employed, etc,, 
Sept. 1, 1954, are not equivalent employees—temporary employment at 
increases in compensation for peri- lower rates—Forest Service fire pro- 
odic step or longevity increases and, tection employee who, because of sea- 
therefore, service under both sched- sonal nature of duties, was intermit- 
ules may be combined and counted tently employed as laborer at rates 
toward next periodic step or lon- lower than those received in regular 
gevity increase..................-... 691 position, should be considered to have 
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Service in marimum step of grade Wageboard, etc,, employees: 
requirement: Inclusion of night differential in con- 
Break in service—International organ- version of positions: 


three years prior to Sept. 12, 1954, MONO obi Zithihitnodiitis 708 
effective date of act of Sept. 1, 1954, Saving provision of sec. 114 of act of 
is entitled to longevity increase pro- Sept. 1, 1954, is complied with if 
vided in sec. 103 of said act..........-. 408 upon conversion of classified posi- 
Conversion o. CPC grades—employee tion to prevailing rate schedule 
whose CPC position was converted employee is compensated at night 
to GS position pursuant to Sec. 106 rate equal to his previous basic com- 
(b) of Act of Sept. 1, 1954, may have pensation exclusive of night dif- 
time spent at maximum scheduled ferential; however, if night rate in 
rate in CPC position combined with classified position is not saved by 
time spent in first longevity step in special regulation upon conversion 
GS position so as to be entitled at end to prevailing rate schedule, em- 
of three years of continuous service to ployee would be entitled to night 
next longevity step-increase author- differential at rate prescribed gen- 
ized by Sec. 102 (a) (1) of said act__... 691 erally for employees under pre- 
Night work: vailing rate system.._............_. 708 
Regular tour of duty requirement: Where at time of conversion from 
Night differential prescribed by sec. prevailing rate to classified position 
301 of Federal Employees Pay Act of compensation of converted (prevail- 
1945 is not payable for overtime work ing rate) position exceeds basic 
performed between hours of 6 p. m. compensation of new classified 
and 6 a. m. prior to establishment of position, plus 10% night differential, 
regularly scheduled tours of duty... 621 entire night rate may be saved under 
Aircraft pilots subject to duty calls sec. 114 of aet of Sept. 1, 1954; how- 
any time during day or night—Ex- ever, night differential may not be 
ecutive aircraft pilots of Civil Aero- paid in new position if it has been 
nautics Adm. subject to call at any included in saved compensation... 708 
time during day or night, for whom it Overtime: 
is impracticable to prescribe regularly Postal Service Employees: 
scheduled definite hours of duty, In lieu of compensatory time—com- 
although basic workweek of 40 hours pensatory time off for work per- 
has been established for them under formed on Saturdays, Sundays, or 
sec. 25.211 (b) of Federal Employees holidays by all postal employees of 
Pay Regs. for overtime compensation Railway Mail and Air Mail Services, 
purposes, may not be regarded as except those assigned to road duty, 
having been assigned regularly sched- is the only benefit provided by sec. 
uled tour of duty so as to be entitled 16 (p) of Postal Service pay statute of 
to night differential under sec. 301 of July 6, 1945, other than overtime 
Federal Employees Pay Act of 1945, compensation in lieu of compensatory 
INR ss Nii teeth ctiebdten 3 time which may be authorized ad- 
Night work not in employee’s own ministratively for services on Sat- 
tour of duty—classified employee who urdays and Sundays in Dec. and on 
performs occasional overtime work Ee ae ee 513 
within regularly scheduled tour of Railway postal clerks—work in excess 
duty falling between hours of 6 p. m. of total working hours in a year— 
and 6a. m., which is not his scheduled overtime compensation prescribed by 
tour of duty, is entitled to payment of sec. 16 of Postal Service pay statute of 
night differential provided by sec. 301 July 6, 1945, for all postal employees 
of Federal Employees Pay Act of 1945. 621 of Railway Mail and Air Mail Serv- 


ization employment—under civil serv- 
ice regulations implementing E. O. 
9721, leave of absence of not more 
than three years during which em- 
ployee served with international 
organization does not constitute break 
in service so that employee whose 
creditable service at maximum salary 
step of grade GS-13 before and after 
employment for twenty months with 
Food and Agricultural Organization 
of United Nations totaled more than 


Although night differential payable to 
employees holding classified posi- 
tions is not part of basic compensa- 
tion which, upon conversion of 
positions to prevailing rate system, 
may be saved under sec. 114 of act 
of Sept. 1, 1954, there is nothing 
in act which would preclude Civil 
Service Comm. or administrative 
agency from making a determina- 
tion that public interest requires 
saving of night differential in con- 
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ices, except those assigned to road 
duty, may not be paid for work in 
excess of total working hours in year 
unless such additional service results 
from administratively required work 
in excess of eight hours a day 

“Stand-by” or “on-call” time—wage 

board, etc., employees. See Compensa- 

tion, wage board, etc., employees, stand-by 
or on-call time. 

Travel time: 

Employees who are engaged in main- 
tenance of microwave stations located 
in remote mountainous areas and are 
called for emergency repair duty 
during nonwork periods may be paid 
overtime for travel time between 
official headquarters and station at 
which emergency exists. 34 Comp. 


Time consumed by per annum employee 
outside regular 40-hour workweek in 
traveling by privately-owned automo- 
bile and Govt. vehicle in connection 
with official duties in repairing power 
transmission line may not be regarded 
as work, and payment of overtime 
compensation under sec. 201 of Federal 
Employees Pay Act of 1945 is limited 
to actual time spent at work; however, 
payment of mileage for use of em- 
ployee’s car is authorized if admin- 
istratively approved 

Two-hour minimum rate—scheduled v. 

unscheduled call-back overtime—em- 

ployee who returns to his station to 
perform overtime work which is part 
of regularly scheduled duties is not 
entitled to overtime on two-hour mini- 
mum basis authorized for unscheduled 
overtime by sec. 203 of Federal Em- 

ployees Pay Act of 1945 

Wage board, etc., employees: 

While period of stand-by time during 
which wage board employee at remote 
Govt. powerplant remains on call at 
home may not be considered “labor” 
within meaning of 40-hour week stat- 
ute of Mar. 28, 1934, for payment of 
overtime compensation, and does not 
constitute “‘work” within meaning of 
eight-hour law of Aug. 1, 1892, pay- 
ment of compensation may be made 
for such stand-by time on pro rata 
basis of regular compensation 

Administrative adjustment of work week— 

wage board employees whose normal 

work shifts consisting of ten days 
duty and four days off are required to 
be changed periodically, with result 
that last workweek in old schedule 
and first workweek in new schedule 


overlap, are not precluded by sec. 23 
of 40-hour-week statute of Mar. 28, 
1934 from receiving additional com- 
pensation for overtime performed 
during overlapping period which 
would yield higher total compensation 
for both workweeks 
“When-actually-employed” employees— 
tour of duty not prescribed—unclassified 
employees on when-actually-employed 
per diem basis who do not have pre- 
scribed tour of duty may be paid at 
straight per diem rates for all days 
worked, regardless of total number of hours 
worked and no additional compensa- 
tion is payable for work in excess of 
eight hours per day. 

Panama Canal employees—disability and 
death compensation—additional compen- 
sation generally called differential which ts 
authorized Canal Zone employees under 
sec. 81, title 2 of Canal Zone Code is pay 
within meaning of sec. 12 of Federal Em- 
ployees’ Compensation Act and, there- 
fore, may not be taken into account in 
determining pay upon which disability 
or death compensation is computed under 


Periodic within-grade advancements: 
Service credits: 

Calendar week—there is no requirement 
incident to transfer between Govt. 
agencies that employee be separated 
at close of business on last workday, 
or the last day of pay period, and GAO 
may not change effective date of 
separation so that service toward 
within-grade salary increase under 
sec. 701 of Classification Act would 
commence in an earlier pay period_-_ 

Conversion of CPC grades: 

Increases in compensation resulting 
from conversion of positions from 
CPC schedule to GS schedule in 
accordance with sec. 106 of act of 
Sept. 1, 1954, are not equivalent in- 
creases in compensation for periodic 
step or longevity increases and, 
therefore, service under both sched- 
ules may be combined and counted 
toward next periodic step or longev- 


Increases in compensation which re- 
sult from conversion of employees 
from CPC schedule to GS schedule, 
pursuant to sec. 106 of act of Sept. 1, 
1954, are specifically authorized by 
law and are not to be viewed as 
equivalent increase in compensa- 
tion within meaning of sec. 701 of 
Classification Act of 1949 for periodic 
step-increase purposes.............- 
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Periodic within-grade advancements—Con. 
Waiting period commencement: 
Repromotion of employee to former 
position which had been abolished and 
subsequently reestablished is equiva- 
lent increase in compensation within 
meaning of Classification Act of 1949, 
as amended, so that new waiting period 
for within-grade advancement begins 
on date of repromotion--............- 
There is no requirement incident to 
transfer between Govt. agencies that 
employee be separated at close of 
business on last workday, or last day 
of pay period, and GAO may not 
change effective date of separation so 
that service toward within-grade 
salary increase under sec. 701 of Classi- 
fication Act would commence in an 


Automatic promotion—Postal service em- 
ployee who at the time of transfer 
between positions in postal field service 
is credited under act of June 19, 1948, 
with sufficient service to entitle him to 
automatic promotion is required to be 
promoted immediately upon date of 


Increases: 
Dispatchers and supervisors in motor 
vehicle service: 

Superintendent of Postal Motor Vehi- 
cle Service who received $800 maxi- 
mum salary increase under sec. 
16 of act of Oct. 24, 1951, and whose 
status was later changed because of 
increase in number of employees 
supervised is entitled to further 
adjustment of salary to conform with 
new rates authorized under act for 
changed status retroactive to date 
such salary adjustments customarily 


While sec. 8 of act of Oct. 24, 1951, 
prescribes one salary rate of $4,470 
for dispatchers in Postal Motor 
Vehicle Service regardless of number 
of employees supervised, sec. 16 
limits salary increase under act to 
not more than $800 above em- 
ployee’s previous salary, so that dis- 
patcher whose salary was increased 
from $2,970 to $3,770—the $800 
maximum increase under act— 
is not entitled at later date to have 
salary increased to $4,470 rate.___... 

Longevity increases—service credits—em- 
ployees permanently occupying super- 
visory positions—postal employee who 
had been permanently promoted to, 
and was serving in, supervisory position 
on date of enactment of the act of May 3, 
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1950, but who thereafter was demoted to 
former nonsupervisory position, is not 
entitled under savings provision of sec. 
2 of cited act to same promotion credit 
for longevity increases he would have 
been entitled to had nonsupervisory 
position been occupied on enactment 
date, or if promotion had been tem- 


Overime. See Compensation, overtime, 
Postal Service employees. 

Special delivery messengers— Mail-mes- 
senger service contracts—special de- 
livery messengers paid on per annum 
basis pursuant to act of July 6, 1945 
may be awarded mail messenger service 
contracts in excess of $900 per annum 
limitation in act of July 3, 1952_........- 


Substitute employes—mail-messenger 


service contracts—substitute postal em- 
ployees paid on hourly basis may not 
be awarded mail messenger service 
contracts in excess of $900 per annum 
limitation in act of July 3, 1952_......... 


Promotions: 


Automatic. See Compensation, Longevity 
step-increases. 

Conversion of CPC to GS grades—any 
attempt to promote an employee be- 
tween CPC grades on day of conversion 
to GS grade would violate requirements 
of sec. 106 (A), act of Sept. 1, 1954, which 
fixes GS grades to be assigned to those 
holding specific CPC grades on date 
conversion is processed.................. 


Service-in-grade requirement—promotions 


resulting from position reallocation— 
employee whose position is reallocated 
upward pursuant to Classification Act 
of 1949 and who, although qualified to 
perform duties and carry out responsibil- 
ities of position, is not eligible to be im- 
mediately promoted to higher grade 
because of service-in-grade requirements 
of the Whitten Amendment, may be 
regarded as remaining én status guo as on 
detail until eligible for higher grade and 
not entitled to receive salary of higher 


employee whose position is reallocated 
upward pursuant to Classification Act 
of 1949 and who, although qualified to 
perform duties and carry out responsibil- 
ities of position, is not eligible to be 
immediately promotoed to higher grade 
because of service-in-grade requirements 
of Whitten Amendment, may be re- 
garded as remaining in status quo as on 
detafl until eligible for higher grade and 
not entitled to receive salary of higher 
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material change in duties after it had 
been brought under Classification Act 
of 1949 is entitled under sec. 25.104 (c) 
(5) of Federal Personnel Manual pro- 
mulgated pursuant to sec. 1105 (b) of 
said act to have pay preserved to same 
extent as if position had been correctly 
classified upon conversion, and is entitled 
to receive increase authorized by sec. 


rate of compensation under author- 

ity of sec. 802 (a) of Classification 

Act of 1949; but if transfers are 

between prevailing rate positions, 

compensation may be saved only 

upon administrative determination 

that action is in public interest__-_._ 708 
Incumbents of positions which are 

converted from classification act 


1 (b) (2) (A) of Act of Oct. 24, 1951_____. 425 schedules to prevailing rate sched- 
Conversions bet ween classified and wage- ules, or vice versa, under present 
board positions: Civil Service Comm. standards 
Inclusion of foreign post and territorial rather than under sec. 202 (7) of 
cost-of-living allowances: Classification Act of 1949 as it existed 


Where compensation of overseas posi- prior to amendatory act of Sept. 1, 


tion which is converted from pre- 


since compensation of prevailing 
rate position which is saved to over- 
seas employee after conversion of his 
position to classified position is not 


1954, are entitled to compensation 


Inclusion of night differential—al- 


though night differential payable 
to employees holding classified 
positions is not part of basic com- 


vailing rate system to classified saving benefits of sec. 114 0f 1954 act. 708 

schedule is less than basic compensa- Inclusion of foreign post and territorial 

tion of new position, plus foreign or cost-of-living allowances—although 

territorial differential, saving provi- compensation saving provision in 

sion of sec. 114 of act of Sept. 1, 1954, sec, 114 of act of Sept. 1, 195, is 

is inapplicable and employees should applicable only to basic compensa- 

be paid at classified rate plus dif- tion and does not include foreign 

IE ensincipcmbgemipenciione 708 post differential or territorial cost- 
Where prevailing rate position is con- of-living allowances, there is nothing 

verted to classified position and com- in act which would preclude de- 

pensation of converted (prevailing termination by Civil Service 

rate) position exceeds basic com- Comm., or in absence thereof by 

pensation of new (classified) posi- administrative agency, that it is in 

tion, plus post differential or cost- public interest to save foreign and 

of-living allowance, sec. 114 of act of territorial differentials for employees 

Sept. 1, 1954, saves basic compensa- outside U. 8. whose positions are 

tion of converted (prevailing rate) converted from classified to pre- 

position in its entirety; however, vailing rate schedules_.............. 708 


rate fixed by statute, no foreign or 
territorial differential is payable.... 708 
Inclusion of night differential—where 
at the time of conversion from pre- 
vailing rate to classified position com- 
pensation of converted (prevailing 
rate) position exceeds basic compensa- 
tion of new classified position, plus 
10% night differential, entire night 
rate may be saved under sec. 114 of 
act of Sept. 1, 1954; however, night 
differential may not be paid in new 
position if it has been included in 


pensation which, upon conversion of 
positions to prevailing rate system, 
may be saved under sec. 114 of act 
of Sept. 1, 1954, there is nothing in 
act which would preclude Civil 
Service Comm. or administrative 
agency from making determination 
that public interest requires saving 
of night differential in conversion 


Conversion of CPC to GS grades: 

Rule with respect to administrative dis- 
cretion in fixing salary of employees in 
cases of transfer, promotion, etc., to 
correspond to highest salary rate pre- 
viously attained has reference to salary 
rate rather than salary step within a 
grade so that in converting employee 
from CPO schedule to GS schedule 
position under act of Sept. 1, 1954, 


Saved compensation: 

Although saving provision of sec. 114 

; of act of Sept. 1, 1954, is not ap- 
plicable to transfers between dif- 

ferent positions after conversion 

action under Title I has been effected 

if transfers are between classified 

positions after conversion, Civil 

Service Comm. may prescribe basic 
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Rates—Continued 
Conversion of CPC to GS grades—Con. 


there is no authority to fix employee’s 
salary at rate in excess of highest pre- 
viously attained salary rate_.........-. 
Simultaneous promotions—any attempt 
to promote an employee between CPC 
grades on day of conversion to GS 
grade would violate requirements of 
sec. 106 (a), act of Sept. 1, 1954, which 
fixes GS grades to be assigned to those 
holding specific CPC grades on date 
conversion is processed. -............- 


Overtime. See Compensation, Overtime. 
Prevailing rate schedule changes. See 


Compensation, rates, conversion between 
classified and wage board positions. 


Transfer from unclassified position—rate 


in excess of minimum grade—employee 
whose position had been downgraded 
without material change in duties after 
it had been brought under Classification 
Act of 1949 is entitled under sec. 25.104 
(c) (5) of Federal Personnel Manual pro- 
mulgated pursuant to sec. 1105 (b) of 
said act to have pay preserved to same 
extent as if position had been correctly 
classified upon conversion, and is en- 
titled to receive increase authorized by 
sec. 1 (b) (2) (a) of act of Oct. 24, 1951__. 


Transfer, promotion, demotion, reinstate- 


ment, etc.: 

Correction of administrative error—retro- 
active corrections—where, incident to 
appointment of former Foreign Service 
officer to position under Classification 
Act of 1949, administrative error was 
made in fixing salary at minimum in- 
stead of at highest rate he had pre- 
viously earned, contrary to policy of 
appointing former Federal employees 
at highest salary rate previously at- 
tained, retroactive salary adjustment 


General rule—rule with respect to ad- 
ministrative discretion in fixing salary 
of employees in cases of transfer, pro- 
motion, etc., to correspond to highest 
salary rate previously attained has 
reference to salary rate rather than sal- 
ary step within grade so that in convert- 
ing employee from CPC schedule to 
GS schedule position under act of 
Sept. 1, 1954, there is no authority to 
fix employee’s salary at rate in excess 
of highest previously attained salary 


Rate in prior position as basis: 

Foreign Service—where, incident to 
appointment of former Foreign 
Service officer to position under 
Classification Act of 1949, adminis- 
trative error was made in fixing sal- 
ary at minimum instead of at highest 
rate he had previously earned, con- 
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Rates—Continued 
Transfer, promotion, demotion, reinstate- 


ment, ete.—Continued 
Rate in prior position as basis—Con. 
trary to policy of appointing former 
Federal employees at highest salary 
rate previously attained, retroactive 
salary adjustment may be made... 
Initial salary rate applicable to salary 
rate rather than step—rule with res- 
pect to administrative discretion in 
fixing salary of employees in cases of 
transfer, promotion, etc., to corre- 
spond to highest salary rate pre- 
viously attained has reference to 
salary rate rather than salary step 
within grade so that in converting 
employee from CPC schedule to GS 
schedule position under act of 
Sept. 1, 1954, there is no authority 
to fix employee’s salary at rate in 
excess of highest previously attained 


Simultaneous promotion and within- 
grade advancement—there is no re- 
quirement incident to transfer be- 
tween Govt. agencies that employee 
be separated at close of business on 
last workday, or last day of pay period, 
and GAO may not change effective 
date of separation so that service to- 
ward within-grade salary increase 
under sec. 701 of Classification Act 
would commence in an earlier pay 


Unclassified position changed to classified : 


Saved compensation: 

Employee whose position had been 
downgraded without material 
change in duties after it had been 
brought under Classification Act of 
1949 is entitled under sec. 25.104 (c) 
(5) of Federal Personnel Manual 
promulgated pursuant to sec. 1105 
(b) of said act to have pay preserved 
to same extent as if position had been 
correctly classified upon conversion, 
and is entitled to receive increase 
authorized by sec. 1 (b) (2) (A) of 
A 

See, also, Compensation, Rates, Con- 
versions between classified and wage 
board positions. 


Wage board, etc., employees: 


Conversion between classified and 
wage board positions. See Compensa- 
tion, rates, conversions between classi- 
fied and wage board positions. 

Saved compensation—where changes in 
wage board pay system would reduce 
compensation of certain employees, it 
is within administrative discretion 
granted by sec. 202 (7) of Classification 
Act of 1949 to determine, either by 
General Regulation or individual case, 
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Rates— Continued Suspension from duty—Continued 
Wage board, etc., employees—Continued Compensation for period of unjustified 
that it is in public interest to save suspension—Continued 


Deduction for outside earnings—Con. 
differential, holiday and overtime 
pay, which he would have earned 
during period of suspension, less 
interim net earnings._.............. 382 
Interim net earnings computation— 


compensation of such employees as 
long as they continue to occupy posi- 
tions held on effective date of changes. 563 
Reduction: 
Rates. See Compensation, rates. 
Restoration—compensation rights for inter- 


vening period—Demoted employee 
who is ordered retroactively restored 
to former position after successful 
appeal under sec. 14 of Veterans’ 
Preference Act of 1944 is entitled 
to compensation for period of un- 
justified demotion pursuant to amend- 
atory act of Aug. 4, 1947, computed 
on basis of amount which would have 
been earned for period in grade from 


employee who was suspended under 
act of Aug. 26, 1950 and subsequently 
reinstated is entitled, in determina- 
tion of interim net earnings for pur- 
poses of computing back pay, to de- 
duct ordinary and necessary busi- 
ness expenses incident to gross in- 
terim earnings, but not legal expenses 
incurred in defending against sus- 
pension, or interest on money bor- 


oS pial alee aren sexta 561 rowed, unless money was used in 
Separation from service. See Compensation, business from which earnings were 

discharges and dismissals. NIT. scicceninduidipueecneiintiisheedpdip 382 
Subversive activity restrictions, See Officers Employee competitive service status re- 
and Employees, subversive activity prohibi- quirement—excepted positions—non- 
tion. veteran employee who held excepted 
Suspension from duty: appointment of indefinite tenure under 
Compensation for period of unjustified Schedule A of Civil Service Rules may 
suspension: not be considered to have been in clas- 
Employee who, after having been denied sified civil service within contempla- 
reemployment in position from which tion of act of Aug. 24, 1912, so as to be 
he transferred with reemployment entitled to salary for interim between 
rights, was restored to such position suspension from duty because of dis- 
pursuant to order of Civil Service qualification and subsequent restora- 
Comm. is entitled to back pay under tion pursuant to successful adminis- 

act of Aug. 24, 1912, as amended by SA IONE og cectente cen setbnntitn 296 
act of June 10, 1948, for period of sepa- Leave-without-pay status—furloughing of 
ration at rate he would have been re- employee without pay pending action 
ceiving in former position as of date on appeal from unsatisfactory per- 
his reemployment rights should have formance rating is ‘‘a suspension from 
been honored, including legislative in- the service” for cause within meaning 
crease and periodic step increase based of those words as used in act of Aug. 24, 
upon period of transfer service... .._- 303 1912, as amended, so as to entitle em- 
Refusal of agency or department to re- ployee, upon change of rating to “‘sat- 
employ person who was involuntarily isfactory” and restoration to duty, to 
separated from agency to which he back pay benefits of act of June 10, 
transferred with reemployment rights 1948, for the period he was carried in 

is tantamount to removal or suspen- a ee 190 

sion without pay as contemplated by Rate at which payable: 

act of Aug. 24, 1912, as amended by act Employee who, after having been de- 
of June 10, 1948, and subsequent re- nied reemployment in former posi- 
employment of employee—directed by tion from which he transferred with 
Civil Service Comm. on grounds of reemployment rights, was restored 
violation of reemployment rights— to such position pursuant to order 
fulfills requirements of 1912 statute of Civil Service Comm. is entitled 
respecting restoration so as to entitle to back pay under act of Aug. 24, 
employee to back pay for period of 1912, as amended by act of June 10, 
CRIN ns00 sca ccccsetocisidevouses 303 1948, for period of separation at rate 
Deduction for outside earnings: he would have been receiving in for- 
Employee who was suspended under mer position as of date his reemploy- 
act of Aug. 26, 1950 is entitled upon ment rights should have been hon- 
reinstatement to compensation com- ored, including legislative increase 
puted at rate he was receiving on and periodic step increase based 

date of suspension, and any night upon period of transfer service._.-.. 303 
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COMPENSATION—Continued 


Suspension from duty—Continued 

Compensation for period of unjustified 

suspension—Continued 

Rate at which payable—Continued 

Employee who was suspended under 
act of Aug. 26, 1950 is entitled upon 
reinstatement to compensation com- 
puted at rate he was receiving on 
date of suspension, and any night 
differential, holiday and overtime 
pay, which he would have earned 
during period of suspension, less 


dismissals. 
Travel time—Overtime. See Compensation, 
overtime, travel time. 
Wage board, etc., employees: 
Holidays. See Compensation, holidays, 
wage board, etc., employees. 
Overtime compensation. See Compensa- 
tion, overtime, wage board, etc., employees. 
Saved compensation—where changes in 
wage board pay system would reduce 
compensation of certain employees, it is 
within administrative discretion granted 
by sec. 202 (7) of Classification Act of 
1949 to determine, either by General 
Regulation or individual case, that it is 
in public interest to save compensation 
of such employees as long as they con- 
tinue to occupy positions held on effec- 


“Stand-by” or “on-call” time: 
Weekly tour of duty consisting of 20 
hours actual work and 70 hours stand- 
by time at home may be established 
for wage board employees at Govt. 
electric powerplant and compensation 
for work and stand-by time may be 
fixed in accordance with prevailing 
industrial practices so as to entitle 
employees to equivalent of 40 hours 
pay for such workweek_.............._. 
While period of stand-by time during 
which wage board employee at remote 
Govt. powerplant remains on call at 
home may not be considered “labor’’ 
within meaning of 40-hour week stat- 
ute of Mar. 28, 1934, for payment of 
overtime compensation, and does not 
constitute “work” within meaning of 
eight-hour law of Aug. 1, 1892, pay- 
ment of compensation may be made 
for such stand-by time on pro rata basis 
of regular compensation ---............ 
“When actually employed” employees: 
Irregular hours of employment: 

Attorney whose position was converted 
from “full-time” to “when-actually- 
employed” status, and who rendered 
services of less than full time for several 
pay periods prior to resignation, is 
entitled to compensation pursuant to 

Federal Employees Pay Act of 1945 


216 
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Page | COMPENSATION—Continued 
“When actually employed” employees—Con. 


Irregular hours of employment—Con. 
as “when-actually-employed” em- 
ployee for whom no regular tour of 
duty had been established and, 
accordingly, is entitled to straight- 
time compensation for all hours in 
particular biweekly pay period ir- 
respective of whether hours worked 
are in excess of 40 hours per week_____- 
Unclassified employees on when- 
actually-employed per diem basis 
who do not have prescribed tour of 
duty may be paid at straight per diem 
rates for all days worked, regardless of 
total number of hours worked and no 
additional compensation is payable 
for work in excess of eight hours per 


Withholding: 


Debt liquidation: 
Erroneous payments: 

Act of July 15, 1954, which provides for 
collection of indebtedness of em- 
ployee resulting from erroneous pay- 
ment made by department, agency, 
or independent establishment, does 
not repeal act of Aug. 3, 1950, which 
provides for deductions from current 
salary of employee for reimburse- 
ment of indebtedness to U. 8. where 
charge has been raised in account of 
disbursing or certifying officer_..... 

Under act of Aug. 3, 1950, which pro- 
vides that where charge has been 
raised against disbursing or certify- 
ing officer for payment to any person 
in Executive branch of Govt., other- 
wise entitled to compensation from 
U. 8. or from any agency or instru- 
mentality thereof, Govt. agency is 
required to withhold from em- 
ployee’s salary erroneous payment 
made to him by another agency 
irrespective of whether employing 
agency has issued regulations pur- 

Taxes: 
Circular letter B-45105, Jan. 21, 1955. 
Cir. Letter B-45105, April 18, 1955... 


Within-grade periodic advancements. See 


Compensation, periodic within-grade ad- 
vancements. 


216 | CONCESSIONS: 
Leases—Shasia Dam—Termination—where 


concessionaire at Shasta Dam is required 
to pay monthly rental of 5 percent of gross 
receipts from operation of concession with 
guaranteed minimum rental, the fact that 
contract has become unprofitable furnishes 
no basis for termination of lease and execu- 
tion of new lease without compensating 
ee = 
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CONFERENCES: 
See Conventions, Conferences, etc. 
CONTRACTORS: 


Employees—kickbacks. See Contracts, la- 
bor stipulations, Anti- Kickback Act. 


CONTRACTS: 
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Awards— Continued 
Legality—Continued 
sources of supply could not have been 
contacted in intervening time, but 
inasmuch as contract was awarded 
pursuant to negotiation without ad- 
Advertising, necessity or non-necessity. vertising provisions of sec. 2 (c) (1) of 
See Advertising, necessity or non-necessily. Armed Services Procurement Act of 
Awards: 1947, award consummated valid and 
Labor surplus areas—in absence of deter- are 


mination that small business concern 

shall receive award of contract, as con- 

templated by sec. 214 of Small Business 

Act of 1953, Veterans Administration 

may award contract to firm tied as low 

bidder who will perform contract tn area 
of substantial labor surplus im accord- 
ance with Defense Manpower Policy 

No. 4 (Rev.), which provides for award 

of contracts to firms located in labor 

surplus areas 

Legality: 

After rejection of bid—low bid for gen- 
erator sets which was rejected along 
with other bids because procurement 
requisition was inadvertently canceled 
may be accepted 35 days later when 
requisition is reinstated without con- 
travening statutes requiring advertise- 


Contract awarded to low bidder whose 
bid was received and opened at time 
specified in invitation, but after 
administrative agency had erred in 
opening other bids two and one-half 
hours prior to time specified, may 
not be canceled by Govt. without 
incurring liability where evidence 
supports administrative determina- 
tion that low bidder did not obtain 


Award made on basis that contractor 
qualified as small business con- 
cern—under invitation to bid which 
provided that bids were restricted 
to small business concerns an award 
to a bidder which actually did not 
qualify as a small business concern, 
due to an erroneous Small Business 
Adm. determination which was 
based on incorrect information fur- 
nished by the bidder, is illegal and 
should be canceled 

Negotiation based on lack of time to 
advertise—advance notice of necessity 
for procurement—negotiated contract 
for radiosondes which was entered into 
on Feb. 25, 1954, with contractor as 
sole source of supply, when necessity 
for such procurement was known in 

Nov. 1953, was improper procurement 

in absence of showing why other 


Subcontracting—there is nothing in 
Walsh-Healey Act or in Armed Serv- 
ices Procurement Act which prohibits 
awarding contract to company which 
contemplates subcontracting and, 
therefore, otherwise qualified bidder 
found to have necessary experience, 
organization, and technical qualifica- 
tions, and who has or can acquire 
necessary facilities for performance 
may be awarded contract notwith- 
standing it intends to subcontract 


Hire of vehicles under agreement nego- 
tiated without competitive bidding on 
basis that lessor was only source of 
supply, when there are at least three 
other concerns which lease vehicles on 
nationwide scale, is contrary to adver- 
tising requirements of sec. 3709, R. S., 
and such agreement is therefore void _- 

Armed Services Procurement Act, 
1947—negotiated contract for radio- 
sondes which was entered into on Feb. 
25, 1954, with contractor as sole source 
of supply, when necessity for such 
procurement was known in Nov. 1953, 
was improper procurement in absence 
of showing why other sources of supply 
could not have been contacted in inter- 
vening time, but inasmuch as contract 
was awarded pursuant to negotiation 
without advertising provisions of sec. 
2 (c) (1) of Armed Services Procure- 
ment Act of 1947, award consummated 
valid and binding contract 

Emergencies—advance notice of neces- 
sity for procurement—negotiated con- 
tract for radiosondes which was en- 
tered into on Feb. 25, 1954, with 
contractor as sole source of supply, 
when necessity for such procurement 
was known in Nov. 1953, was improper 
procurement in absence of showing 
why other sources of supply could not 
have been contacted in intervening 
time, but inasmuch as contract was 
awarded pursuant to negotiation 
without advertising provisions of sec. 
2 (c) (1) of Armed Services Procure- 
ment Act of 1947, award consummated 
valid and binding contract 
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CONTRACTS— Continued 


Awards—Continued 
Negotiation—Continued 

Federal Property and Administrative 
Services Act of 1949—where stocks of 
steel shelving panels on hand are 
unusable without additional panels 
which will intermember, and only one 
manufacturer’s panels will intermem- 
ber, contract may be negotiated with 
that manufacturer upon finding by 
General Services Adm. that it is 
impracticable to secure competition as 
required by sec. 302c (9) of Federal 
Property and Administrative Services 
Ree Ee , nb catenin 
Foreign Operations Administration au- 
thority—contract for procurement of dia- 
mond drills negotiated pursuant to spe- 
cial authority applicable to purchases 
by Foreign Operations Adm. and 
subsequently canceled through adminis- 
trative error may be reinstated upon 
determination that such action is in 
best interests of Govt............-.-- 
Separable or aggregate item basis—bidder 
for contract to construct electric trans- 
mission line, under invitation which 
divided work into two schedules, who 
reserved right to refuse to accept award 
of anything less than both schedules 
submitted qualified bid which could not 
be accepted even though bidder attempt- 
ed to waive qualification after bids were 


Tie bids—award to firm in distressed 
labor area rather than by lot—in absence 
of determination that small business 
concern shall receive award of contract, 
as contemplated by sec. 214 of the Small 
Business Act of 1953, Veterans Adminis- 
tration may award contract to firm tied 
as low bidder who will perform contract 
in area of substantial labor surplus in 
accordance with Defense Manpower 
Policy No. 4 (Rev.), which provides for 
award of contracts to firms located in 
RE 

Construction—intention of parties—under 
delivered price contract for purchase of 
generators which included two escalator 
clauses—one to cover changes in freight 
rates affecting delivery and other to cover 

increases in company’s prices up to 20% 

of price—any risk incident to shipping 

costs was eliminated by freight escalation 
clause and, therefore, freight costs should 
be deducted in computing adjustments 
under price escalation clause 

Cost-plus: 

Overhead expenses: 
Corporate expenses which are reimburs- 

able under cost-plus-a-fixed-fee con- 
tracts as allowable items of overhead 
include directors’ fees and statutory 
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Cost-plus—Continued 
Overhead expenses— Continued 


representation expenses; however, ex- 
penses incurred in connection with 
stockholders’ meetings, payment of 
dividends, furnishing of circulars to 
members of New York Stock Ex- 
change, printing of by-laws and issu- 
ance of security or capital stock, ex- 
penses which do not relate in any 
respect to doing business with Govt. 
may not be regarded as reimbursable 
eee 


Overhead expenses which are reimburs- 
able under cost-plus-a-fixed-fee con- 
tract for manufacture of airplanes in- 
clude medical plan expenses, replaced 
assets not capitalized, depreciation, 
expense of publishing airplane parts 
catalog, and those incident to research, 
information and press clipping serv- 
ices furnished by certain organizations; 
however, expenses incurred in connec- 
tion with prosecution of income tax 
claims against U. 8. are not reimburs- 
able items of expense................. 


Under cost-plus-a-fixed-fee contract for 
manufacture of airplanes, dues for 
memberships in regular trade associa- 
tions, and American Arbitration As- 
sociation, but not dues for membership 
in chambers of commerce, are reim- 
bursable items of overhead expenses. 


Damages: 
Liquidated: 


Conditions for equitable relief—authority 
of Comptroller General to remit or 
waive liquidated damages on equitable 
basis under sec. 10 (a) of Federal Prop- 
erty and Administrative Services Act 
of 1949 requires prior favorable recom- 
dation of head of agency concerned 
and also submission of evidence defi- 
nitely establishing equities in favor of 


Delays—liability as being question of 
law—where Govt. issued change order 
directing performance of extra work at 
such late date in relation to date fixed 
for completion of contract as to make 
it impossible for contractor to have 
completed such work within contract 
period, contract completion date is 
automatically extended as matter of 
law by amount of time required to per- 
form extra work, and therefore, liqui- 
dated damages may not be assessed 
against such contractor who had com- 
pleted contract after specified date, 
but within period reasonably required 
to perform extra work - - -..-...---.- 

Extensions of time. See Contracts, dam- 
ages, liquidated, delays. 
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CONTRACTS—Continued Page 
Damages—Continued 


Liquidated—Continued 
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Default—Continued 
Findings of fact— Armed Services Board of 


Remission—Comptroller General’s au- 
thority—authority of Comptroller Gen- 
eral to remit or waive liquidated 
damages on equitable basis under sec. 
10 (a) of Federal Property and Admin- 
istrative Services Act of 1949 requires 
prior favorable recommendation of 
head of agency concerned and also 
submission of evidence definitely es- 
tablishing equities in favor of con- 


Contract Appeals—scope of authority— 
authority administratively granted to 
Armed Services Board of Contract Ap- 
peals to decide disputed questions aris- 
ing under contract does not permit 
Board to decide whether or not contract 
actually exists, and therefore defaulting 
contractor may not be relieved of excess 
costs incurred as result of default on basis 
of decision rendered by Armed Services 


OO iin ii nce MS didi hecitlhdet 251 Board of Contract Appeals that no con- 
Measure of damages—in absence of re- tractual relationship existed between 
placement contract—where, under de- contractor and Govt.................... 20 
faulted supply contract containing clause Recovery from surety—amount recovered 
which provided for recovery of excess from surety of contractor because con- 
costs and that “The rights and remedies struction failed to meet specifications 
of the Government provided in this after contractor received final payment 
clause shall not be exclusive and are in is in nature of reduction in contract price 
addition to any other rights and remedies representing value of unfinished work, 
provided by law or under this contract,” and recovery of unauthorized overpay- 
Govt. does not contemplate repurchase ment and, therefore, may be deposited 
against contractor’s account, measure of to appropriation which was charged 
damages is difference between contract with contract and expended for comple- 
price and market value attimeofbreach. 347 I isititheisnecttiaiattinelitsiauadhens 577 
Default, See Contracts, Damages. Deliveries: 
Excess costs: Delays— Government liability—acceptance 
Liability—assignee v. sureties—while of late delivery under contract contain- 
performance bond sureties of default- ing escalator clause does not require 
ing contractor are under obligation to Govt. to assume additional costs as 
pay any excess completion costs in- result of price increases which occur after 
curred by Govt., they may not be final date delivery would have been 
required to complete contract work made except for contractor’s fault or 
for purposes of enabling assignee of negligence and, therefore, price increase 
contractor to be paid retained percent- to which contractor is entitled under 
ages and unpaid progress payments escalator clause is based on date delivery 
which were earned by contractor prior should have been made_...............- 565 
OP id catiiectindadiiiacakttinhens 143 Rejection—notice after destruction—under 
Purchases else where, replacement con- contract which provides that failure to 
tracts, etc.: inspect and accept or reject supplies 
Failure to award replacement con- shall neither relieve seller from responsi- 
tract—where, under defaulted supply bility for such supplies as do not meet 
contract clause which provided for contract specifications nor impose liabil- 
recovery of excess costs and that ity on Govt. therefor, Govt. is not liable 
“The rights and remedies of the for rolls of paper which failed to meet 
Government provided in this clause contract requirements when inspected 
shall not be exclusive and are in ad- and which were destroyed by flood in 
dition to any other rights and reme- Govt. warehouse prior to complete ac- 
dies provided by law or under this tion by Govt. in rejecting them as not 
contract,”” Govt. does not contem- meeting contract specifications......... 76 
plate repurchase against contractor’s Time: 
account, measure of damage is differ- Bid containing definite delivery schedule 
ence between contract price and and alternate schedule—low bid which 
market value at time of breach-_-_-_.- 347 offered alternate delivery schedule in 
Total price v. cost of individual items— response to invitation specifying defi- 
defaulting contractor who failed to nite delivery dates may not be ac- 
deliver two items which were ob- cepted where other bids meet adver- 
tained from two sources, one of tised specifications...................-. 364 
which was less than contract price, Late deliveries—price increases—accept- 
and other in excess thereof, is liable ance of late delivery under contract 
for excess costs computed on basis of containing escalator clause does not 
cost to Govt. as to contract price as require Govt. to assume additional 
whole and not on individual items costs as result of price increases which 
CE icksiicndisonctidsinie 4l occur after final date delivery would 
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CONTRACTS—Continued 


Deliveries—Continued 
Time—Continued 

have been made except for contractor’s 
fault or negligence and, therefore, price 
increase to which contractor is entitled 
under escalator clause is based on date 
delivery should have been made-_-___- 

Discounts: 

Bid evaluation. See Bids, evaluation, dis- 
count provisions. 

Commencement of discount period—under 
contracts which contain prompt pay- 
ment discount offer and provided for 
price redetermination after partial per- 
formance, and for payment of not more 
than 90 percent of original contract price 
prior to price redetermination, period 
during which Govt. could take discount 
for prompt payment on remaining 10 
percent did not begin until final price 
had been determined in manner ex- 
pressly prescribed in contracts__.......- 

Delays—commencement of discount pe- 
riod—under contract which provided 
discount for payments made within 20 
days from delivery of supplies or from 
receipt by Govt. purchasing office of 
“correct” and properly certified voucher, 
whichever date was later, discounts were 
properly applied to payments made 
within 20 days after receipt of contrac- 
tor’s invoice which was submitted after 
conclusion of contract negotiations, 
which determined correct unit price, 
even though supplies had been delivered 
several months prior to date of payment. 

Disputes: 

Armed Services Board of Contract Ap- 
peals—scope of authority—authority ad- 
ministratively granted to Armed Serv- 
ices Board of Contract Appeals to decide 
disputed questions arising under con- 
tract does not permit Board to decide 
whether or not contract actually exists, 
and therefore defaulting contractor may 
not be relieved of excess costs incurred as 
result of default on basis of decision ren- 
dered by Armed Services Board of Con- 
tract Appeals that no contractual rela- 
tionship existed between contractor and 


Finality of designated officer’s findings— 
conclusion of law ov. findings of fact— 
under contract disputes clause which 
provides that questions of fact should be 
decided by contracting officer subject to 
appeal to head of Department whose 
decision shall be final and conclusive, 
decision by the department head that 
escalator clause was applicable to in- 
creased costs incurred during entire 
period of delay is determination of ques- 
tion of law and not of fact and, there- 
fore, may not be accepted as final and 
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Disputes—Continued 
Military Sea Transportation Service char- 
ters—general average and salvage claims 
under Military Sea Transportation 
Service charter contracts which contain 
standard disputes clauses may be settled 
administratively concerning questions of 
fact, but where settlement requires reso- 
lution of legal questions not previously 
decided by Comptroller General, or 
where question of law has not been con- 
clusively settled by courts, payment 
should not be made until question of law 
is referred to GAO for decision or, in 
lieu thereof, claim may be forwarded for 
direct settlement after resolution of dis- 
puted facts under procedure in disputes 
. Clause. B-55025, March 18, 1946, modi- 


Duration—indefinite—city which provided 
free sewage disposal service to Veterans 
Administration hospital facility for more 
than twelve years under agreement which 
did not specify any time limit is not re- 
quired to continue such free service indefi- 
nitely, and, therefore, Veterans Adminis- 
tration may pay from current appropria- 
tions sewer service charge based on quan- 
tity of water used _..........22<2e coos. es 

Excess costs. See Contracts, default, ercess 
costs. 

Federal Supply Schedules—Department of 
Defense orders or contracts—gratuities 
for procurement of Government business— 
“Gratuities” clause prescribed by sec. 626 
of Dept. of Defense Appro. Act of 1954, 
which gives Govt. right to terminate con- 
tract if Sec. of military department 
concerned finds that contractor offered 
gratuity to Federal officer or employee in 
order to obtain contract, need not be in- 
cluded in orders placed by military de- 
partments under Federal Supply Schedule 
contracts and area utility contracts nego- 
tiated by General Services Admin., unless 
use of such contracts is optional with mili- 


Freight charges—changes in freight rates— 
contract price adjustment—under deliv- 
ered price contract for purchase of genera- 
tors which included two escalator clauses— 
one to cover changes in freight rates affect- 
ing delivery and other to cover increases 
in company’s prices up to 20% of price— 
any risk incident to shipping costs was 
eliminated by freight escalation clause 
and, therefore, freight costs should be 
deducted in computing adjustments under 


Increased costs—erxtra work—deferred con- 
struction coste—contract for relocation of 
railway incident to Govt. dam and reser- 
voir project, which contains limitation 
upon amount to be expended and specifi- 
cally provided that Govt. obligation would 
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CONTRACTS—Continued 


end upon completion, final inspection, and 
approval of relocated line, may not be 
amended to provide reimbursement for 
cost of reconstruction work necessitated by 
landslides along new roadbed after line was 
placed in operation.............-..-.-.... 
Inspection, testing, etc.—State-inspection 
fees—fees included in bid but not paid by 
contractor—under lump-sum contract for 
construction of Govt. hospital which 
provides in specifications that contractor 
shall procure all necessary permits licenses 
at own expense, but which contains no 
provision for adjustment in contract price 
in event of subsequent determination that 
permit fees are not payable, Govt. may 
not deduct from contract price building 
permit fee which contractor lawfully 
avoided paying to municipality where 
hospital was constructed__................ 
Labor stipulations: 

Anti-Kickback Act; Ejight-Hour Law, 
Miller Act—lease-purchase agree- 
ments—buildings constructed under 
lease-purchase agreements executed pur- 
suant to Post Office Dept. Property Act 
of 1954 are constructed for public use at 
expense of U. S. even though not pub- 
licly owned or federally financed at time 
of construction and, therefore, are public 
buildings within applicable provisions of 
Davis-Bacon Act, Eight-Hour Law, 
Anti-Kickback, and Miller Acts........ 

Davis-Bacon Act: 

Lease-purchase agreements—buildings 
constructed under lease-purchase agree- 
ments executed pursuant to Post Office 
Dept. Property Act of 1954 are con- 
structed for public use at expense of 
U. 8. even though not publicly owned 
or federally financed at time of con- 
struction and, therefore, are public 
buildings within applicable provisions 
of Davis-Bacon Act, Eight-Hour Law, 
Anti-Kickback, and Miller Acts...... 

Leases. See Leases. 
Modification: 

Additional work or quantities—contract 
for relocation of railway incident to 
Govt. dam and reservoir project, which 
contains limitation upon amount to be 
expended and specifically provided that 
Govt. obligation would end upon com- 
pletion, final inspection, and approval of 
relocated line, may not be amended to 
provide reimbursement for cost of recon- 
struction work necessitated by land- 
slides along new roadbed after line was 
placed in operation..................... 

Applicability of original contract terms to 
supplemental contract—renewal contract 
awarded to star route contractor at his 
request, when both contractor and Govt. 
were aware that original contract had 
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Modification—Continued 
incorrectly stated distance between 
points to be served, may not be reformed 
to provide price increase based on cor- 


Government agents’ authority—public in- 
terest considerations—lump-sum con- 
tract for construction of buildings at 
three Indian school sites, which contains 
provision placing on contractor liability 
for damage or destruction of property 
prior to acceptance, does not give the 
Govt. any right to occupy any of projects 
until all work is completed and accepted; 
however, it would be in public interest 
to modify contract to provide separate 
price for each project so as to permit 
acceptance and occupancy as projects 


Without legal consideration—stenographic 
reporting contracts—increases of prices 
charged public—contract for furnishing 
stenographic reporting services awarded 
pursuant to invitation which required 
bidder to furnish transcripts of hearings 
to Govt. free of charge, and provided for 
evaluation of bids on basis of proposed 
charges to public for ordinary copy and 
daily copy of transcripts, may not be 
reformed to permit contractor to raise 
rate to public to avoid financial losses, 
notwithstanding Govt. would continue 
to receive copy free of charge...........- 

Offer and acceptance—acceptance after 
rejection—low bid for generator sets which 
was rejected along with other bids besause 
procurement was inadvertently canceled 
may be accepted 35 days later when requi- 
sition is reinstated without contravening 
statutes requiring advertisement_......-- 

Payments—final—work required after final 
settlement date—amount recovered from 
surety of contractor because construction 
failed to meet specifications after contrac- 
tor received final payment is in nature of 
reduction in contract price representing 
value of unfinished work, and recovery 
of unauthorized overpayment and, there- 
fore, may be deposited to appropriation 
which was charged with contract and 
expended for completion of work......... 

Price: 

Adjustment: 

Absence of contract provisions: 

Issuance of purchase order in response 
to quotations solicited by telephone 
for drilling of well in drought area 
and letter of credit for purchase of 
cement needed for well will not be 
objected to in view of need for pro- 
viding water to meet emergency 
conditions and fact that quantity of 
cement was not known until depth 
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CONTRACTS—Continued 


Price—Continued 
Adjustment—Continued 
Absence of contract provisions—Con. 

Municipal fees included in bid but 
not paid by contractor—under lump- 
sum contract for construction of 
Govt. hospital which provides in 
specifications that contractor shall 
procure all necessary permits and 
licenses at own expense, but which 
contains no provision for adjustment 
in contract price in event of subse- 
quent determination that permit 
fees are not payable, Govt. may not 
deduct from contract price building 
permit fee which contractor lawfully 
avoided paying to municipality 
where hospital was constructed 

Effect on commencement of discount 
period—under contracts which con- 
tained prompt payment discount offer 
and provided for price redetermination 
after partial performance, and for pay- 
ment of not more than 90 percent of 
original contract price prior to price 
redetermination, period during which 

Govt. could take discount for prompt 

payment on remaining 10 percent did 

not begin until final price had been 

determined in manner expressly pre- 
scribed in contracts. 

Escalator clauses: 

Acceptance of late delivery under con- 
tract containing escalator clause does 
not require Govt. to assume addi- 
tional costs as result of price in- 
creases which occur after final date 
delivery would have been made ex- 
cept for contractor’s fault or negli- 
gence and, therefore, price ircrease 
to which contractor is entitled under 
escalator clause is based on date de- 
livery should have been made 

Exclusion of freight costs in computing 
percentage increase—under deliv- 
ered price contract for purchase of 
generators which included two esca- 
‘lator clauses—one to cover changes 
in freight rates affecting delivery and 
other to cover increases in company’s 
prices up to 20% of price—any risk 
incident to shipping costs was elim- 
inated by freight escalation clause 
and, therefore, freight costs should 
be deducted in computing adjust- 
ments under price escalation clause_ 

Redetermination formula—under con- 
tracts which contained prompt pay- 
ment discount offer and provided for 
price redetermination after partial per- 
formance, and for payment of not more 
than 90 percent of original contract 
price prior to price redetermination, 
period during which Govt. could take 
discount for prompt payment on re- 
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Price—Continued 
Adjustment—Continued 
maining 10 percent did not begin until 
final price had been determined in 
manner expressly prescribed in con- 


Refunds due Government: 
Disposition: 

Refunds accruing to Govt. from con- 
tractor who performed original 
overhaul of aircraft engines and 
when engines failed to function 
performed second overhaul under 
contract which guaranteed per- 
formance of engines and provided 
for refunds or credits computed on 
number of hours engines failed to 
function within guaranty period, 
may be applied as credit on any 
amount due contractor on other 
bills if bills for services would 
otherwise be for credit and charge- 
‘able against same appropriation _- 

Under contract for overhauling air- 
craft engines which guaranteed 
minimum number of flight hours 
for overhauled engines and pro- 
vided for refunds or credits com- 
puted on number of hours engines 
failed to function within guaranty 
period, refunds represent adjust- 
ment in contract price and may be 
deposited to credit of appropria- 
tion current at time received only 
when original payment for work 
was made from such appropria- 


Conformability of articles offered—admin- 
istrative office is not required to with- 
hold procurement of item for purpose of 
testing new devices which have never 
been manufactured, and therefore ad- 
ministrative rejection of bid to furnish 
Stools with particular mechanism which 
was not manufactured or tested, but 
could be evaluated only by drawings, 


Delivery provisions. See Contracts, deliv- 
eries. 

Preparation—bid invitations and specifi- 
cations for equipment which requires 
part having particular functional feature 
over which substantial differences of 
opinion exist as to its merits should be 
carefully drawn to reflect actual needs 
of Govt. and to advise bidders of pactic- 
ular functional requirements to be met. 

Restrictive: 

Proprietary item, process, etc. : 
Invitations for bids and specifications 
which set out minimum needs of 
Govt. in general terms without ref- 
erence to patented device, trade 
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CONTRACTS— Continued 


Specifications— Continued 
Restrictive—Continued 
Proprietary item, process, ete.—Con. 

name, or proprietary article are not 
restrictive of compeition merely be- 
cause they include articles which 
can be manufactured only under 

patented process 
Specifications in invitation for bids to 
supply equipment requisitioned by 
Foreign Operations Adm. which, 
contrary to belief of administrative 
officials at time of advertising, called 
for proprietary items of single manu- 
facturer, but stated absolute mini- 
mum requirements of foreign coun- 
try for which purchase was being 
made, need not be regarded as being 
unduly restrictive so as to render 

invitation illegal 
Samples submitted with bid v. specifica- 
tions—Under invitation for bids which 
requires submission of samples, bid 
which complies with specifications as 
advertised but is accompanied by 
sample which fails to meet such speci- 
fications must be taken as qualified by 
sample and is required to be rejected as 


Waiver of minor deviations: 

Provision in bid instruction requiring 
bidders to cover entire work and to fill 
in all applicable blank spaces was 
solely for benefit of the Govt. so that 
where a low bid failed to include an 
alternate for one item all bids may be 
rejected and the contract readvertised, 
or the omission treated as an infor- 
mality which did not prejudice the 
rights of other bidders, and the bid 
accepted, provided such action would 
be as advantageous to the Govt. as 
read vertising 

Failure to indicate in bid receipt of all 
addenda—failure of low bidder to 
formally acknowledge in his bid re- 
ceipt of addenda to specifications may 
be treated as an informality and 
waived as provided in invitation 
where bidder could not have known 
about item No. 2 on which he bid 
unless he had received first addendum 
and where second addendum could 
have affected cost of work only to 
negligible degree if at all 

Stenographic reporting—rates, payment pro- 
visions, etc.—increase of prices charged 
public—contract for furnishing steno- 
graphic reporting services awarded pur- 
suant to invitation which required bidder 
to furnish transcripts of hearings to Govt. 
free of charge, and provided for evaluation 
of bids on basis of proposed charges to 
public for ordinary copy and daily copy of 
transcripts, may not be reformed to permit 


CONVENTIONS, 
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contractor to raise rate to public to avoid 
financial losses, notwithstanding Govt. 
would continue to receive copy free of 


Termination—reinstatement—contract 
procurement of diamond drills negotiated 
pursuant to special authority applicable 
to purchases by Foreign Operations Adm. 
and subsequently canceled through ad- 
ministrative error may be reinstated upon 
determination that such action is in best 
interests of Govt 


CONFERENCES, 
ASSOCIATIONS, ETC.: 
Attendance, registration, etc., fees: 
Administrative approval requirement: 
Administrative approval requirement in 
sec. 605 of Dept. of Defense Appro. 
Act, 1954, for travel expenses for at- 
tendance at meetings is prerequisite to 
availability of appropriations, and, 
therefore, expenses of attendance at 
scientific meetings of National Bu. of 
Standards personnel, who are engaged 
on research and development projects 
sponsored by Dept. of Defense funds, 
are subject to requirements of sec. 605_ 
Administrative approval requirement in 
sec. 605 of Dept. of Defense Appro. 
Act, 1954, for travel expenses for at- 
tendance at scientific meetings of 
National Bu. of Standards personnel 
who are engaged on research and devel- 
opment projects supported by Dept. of 
Defense funds, may be accomplished 
through contracting order provided 
approving officers are designated and 
it is mutually agreed that projects will 
involve attendance at such meetings. 
Meals not included—in view of authority 
in sec. 105 of Independent Offices Appro. 
Act, 1955, for payment of expenses of 
attendance at meetings from travel ap- 
propriations, the appropriations for Se- 
curities and Exchange Comm. available 
for travel may be charged with cost of 
registration fee paid by member of 
Commission for attendance at conven- 
tion of securities administrators; how- 
ever, if fee includes meals without addi- 
tional cost, deduction of one-fifth should 
be made from member’s per diem for 
each meal furnished 


581 | CORPORATIONS: 


Government: 

Island Trading Company of Micronesia— 
liquidation—provisions in Interior Dept. 
Appro. Acts, 1953 and 1954, which pro- 
vide that Island Trading Co. of Micro- 
nesia shall not have succession after Dec. 
31, 1954, require that unobligated funds 
available to Company on that date as 
well as any recoveries of accounts re- 
ceivable should be deposited in Treasury 
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CORPORATIONS—Continued 


Government—Continued 
as miscellaneous receipts as soon as 
possible; however, in absence of any pro- 
visions of law requiring disposition of 
buildings and equipment, their reten- 
tion and use by Office of the Territories 
is in accordance with sec. 202 (c) of 
Federal Property and Administrative 
Services Act of 1000...........-.--------- 
Property declared surplus—tax liability— 
payment of local taxes or sums in lieu of 
taxes on real property transferred to 
U. 8S. by Govt.-owned corporation after 
it was declared excess pursuant to 
Federal Property and Administrative 
Services Act of 1949, as amended, may 
not be made even though property was 
allegedly conveyed by city to Govt.- 
owned corporation in reliance upon 
waiver of Constitutional immunity from 


Saint Lawrence Seaway Development 
Corporation. See Saint Lawrence Sea- 
way Development Corporation. 


COST-OF-LIVING ALLOWANCES: 
See Allowances and Differentials. 


COURTS: 


Judgments, decrees, etc.—payments—ap- 
propriation availability—Panama Canal 
construction employees’ annuities—in ab- 
sence of specific provision for payment of 
judgments in act of May 29, 1944, relating 
to benefits for Panama Canal construction 
employees, or express authority for pay- 
ment of judgments in appropriations made 
for activities out of which cause of action 
arose, district court judgment rendered 
against U. S. under said act may not be 
paid from appropriations available to 
CSC but must be reported to Congress for 
appropriation and thereafter forwarded to 
GAO for settlement in accordance with 
sec. 2414 of Title 28 U. 8. Code_........... 


CUSTOMS SERVICE: 


Rewards to informers. ‘See Rewards, in- 
formers. 


DAMAGES: 


See Bidders, deposits, forfeiture; Contracts, 
damages; Personal injuries. 


DEATH COMPENSATION: 


Computation basis—additional compensa- 
tion generally called differential which is 
authorized Canal Zone employees ‘under 
sec. 81, title 2 of Canal Zone Code is addi- 
tional pay within meaning of sec. 12 of 
Federal Employees’ Compensation Act 
and, therefore, may not be taken into 
account in determining pay upon which 
disability or death compensation is com- 
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DECEDENTS’ ESTATES: 


Gratuities—Six months’ death. See Gratui- 
ties, siz months’ death. 
Pay: 

Missing, interned or captured persons— 
administrative determinations—errone- 
ous payment recovery right—payment of 
six months’ death gratuities and pay- 
ment of arrears of pay and allowances 
made to beneficiaries or heirs of missing 
members of armed forces pursuant to 
administrative determinations of death 
under Missing Persons Act of 1942 were 
legal and valid when made and, there- 
fore, are not required to be refunded by 
payees when members return to military 
control and death determinations are 


Persons qualifying as heire—decedent’s 
death caused by heir or distributee— 
wife of enlisted man who killed husband 
following quarrel, but who was not in- 
dicted by grand jury which returned 
“no bill,” may not be allowed six 
months’ death gratuity payable under 
act of Dec. 17, 1919, as amended, in 
absence of evidence clearly absolving 
wife of felonious action incident to hus- 
in icenicatiintcntnilninistintiniginictn 

Retirement annuities—unclaimed payment 
accrued prior to death of annuitant—re- 
tired Dist. of Col. policeman who refused 
to accept retirement payments, unless 
checks were issued in name he had as- 
sumed, continued in retirement status 
until time of death when no action was 
taken by Commissioners of Dist. of Col. 
pursuant to 4 D. C. Code 512 to discon- 
tinue pension benefits, and, therefore, 
amounts remaining unpaid became assets 
of decedent’s estate payable to legal rep- 
resentatives from current Dist. of Col. ap- 
propriations available for retirement 


DEFENSE DEPARTMENT: 


Appropriations. See Appropriations, Defense 
Department. 

Disbursement and collection procedure— 
Acctg. Sys. Memo. No. 17, par. 9, June 12, 
1951, 30 Comp. Gen. 631, rescinded __._... 


DELEGATION OF AUTHORITY: 


Administrative officers: 
Further delegation by one delegated: 

Pay and allowance rate-fixing authority 
vested in Sec. of Commerce by sec. 
216, Merchant Marine Act, 1936, may 
not be delegated to Commandant of 
Maritime Service and, while clothing 
allowance payments heretofore made 
and accruing prior to end of current 
fiscal year based on Commandant’s 
instructions will not be questioned by 
GAO, similar payments thereafter 
must be prescribed or approved by 
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DELEGATION OF AU'THORITY— 


Continued 
Administrative officers—Continued 

Further delegation by one delegated—C on. 
Under act of May 24, 1949, which au- 
thorizes Attorney General to promul- 
gate regulations for use of privutely- 
owned automobiles by U. S. Marshals 
on official business, provision may be 
included in U. 8. Marshals Manual 
delegating authority to marshals to 
make determination regarding use +f 
toll roads rather than parallel free 


DEPARTMENTS AND ESTABLISH- 


MENTS: 


Administrative officers—authority—delega- 
tion. See Delegation of Authority, Admin- 
istrative Officers. 

Reorganization—inconsistent provisions in 
reorganization plans—provision in sec. 3 
of Reorganization Plan No. 3 of 1940, 
which limits administration cf Fish and 
Wildlife Service to director and not more 
than two assistant directors, is irreconcil- 
able with and repealed by implication by 
Reorganization Plan No. 3 of 1950, which 
transfers all functions of director and as- 
sistant directors to Sec. of Interior and 
authorizes performance of such functions 
by any officer, agency or employee desig- 
nated by Secretary, and, therefore, Secre- 
tary is not limited to number of officers 
specified in Reorganization Plan No. 3 of 
1940 in administering Service 

Services bet ween: 

Fees for copies of documents and other 
services of Patent Office—nongovern- 
ment interest—Govt. agency which as- 
sumes responsibility for patent fees and 
charges under formal agreement with 
nongovernmental interest in exchange 
for royalty-free license to an invention 
may pay costs of processing patent ap- 
plication. 33 Comp. Gen. 559, modified. 

Panama Canal for other Federal agencies— 
postage for depositing mail in Canal Zone 
post offices—agencies of Federal Govt. 
entitled to free transmission of mail pur- 
suant to sec. 5 of act of Mar. 3, 1877, are 
not required to pay Canal Zone Govt. 
postage on penalty mail deposited in 
Canal Zone post offices 

Payments: 

Accounting, etc., procedure—prepara- 
tion and distribution of Standard Form 
No. 1151—Acctg. Sys. Memo. No. 9— 
Second Rev., Supp. No. 9, May 10, 

Registered mail service furnished by 
Post Office Department—surface 
mail—registry fees on official domestic 
letters and parcels mailed via surface 
mail in Wash. D. C., whether sent 
prepaid or as penalty mail, may not 
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DEPARTMENTS AND _ ESTAB- 


LISHMENTS— Continued 


Services between—Continued 
Payments— Continued 
be paid in absence of specific statutory 
authorization; however, if operating 
difficulties would result from free reg- 
istration of prepaid mail, P. O. Dept. 
may issue regulation which requires 
that all registered surface mail be sent 
under penalty indicia_................ 
Services for other than Federal agencies: 
Scientific, engineering services rendered 
in business and industry: 

Special account established by Sec, of 
Commerce pursuant to act of Sept. 9, 
1950, for deposit of fees charged A meri- 
can business and industry for publica- 
tions and information services may be 
used to reimburse current appropria- 
tions for costs incurred in reproduc- 
tion and furnishing of copies of docu- 
ments prepared under authority of 
act, but not for cost of personal serv- 
ices employed in preparation. _.-._._. 

Under act of Sept. 9, 1950, which places 
responsibility on Dept. of Commerce 
to act as central clearing house for dis- 
semination of scientific, technological 
and engineering information to Amer- 
ican business and industry, Depart- 
ment may undertake studies which re- 
late to economic and market informa- 
tion, even though studies do not fall 
within restricted meaning of technical 
information, in limited sense of ap- 
plied science and mechanical arts as 
might be inferred from terms “‘scien- 
tific, technical, engineering” in act__ 

While act of Sept. 9, 1950, contemplates 
that all costs of publications and in- 
formation services furnished to Ameri- 
can business and industry by Dept. of 
Commerce be recovered, private party 
who requests study as special service 
which also serves public interest 
should be charged only with portion 
of services which is attributable to 


Specific statutory authorization require- 
ment—in absence of specific statutory 
authority, Bu. of Reclamation may not 
execute contract for construction of 
sewerage system in excess of capacity 
required by Govt. to be used jointly by 
Reclamation project camp and general 
public even though cost of larger system 
would be about same__._............-.- 

Status of United States Mission to United 

Nations—assignment of Foreign Service 

officer to U. 8. Mission to United Nations 

may now be regarded as assignment to 

Govt. agency within meaning of sec. 571 

(a) of Foreign Service Act of 1946, which 

provides for assignments of permanent 

nature as distinguished from assignments 
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DEPARTMENTS AND ESTAB- 


LISHMENTS— Continued 


of officers to duty with International con- 
ferences, congresses and gatherings under 
provisions of sec. 574 of act, and therefore 
Foreign Service officers may be assigned 
to U. 8. Mission to United Nations for 
four years and at compensation of assigned 
position as authorized by sec. 571 of act. 
27 Comp. Gen. 208, amplified_............ 


DEPOSITS: 


Bidders. See Bidders, deposits. 


DETAILS: 


Foreign Service personnel—Government 
agency assignments—United States Mie- 
sion te United Natione—assignment of 
Foreign Service officer to U. 8. Mission to 
United Nations may now be regarded as 
assignment to Govt. agency within mean- 
ing of sec. 571 (a) of Foreign Service Act of 
1946, which provides for assignments of 
permanent nature as distinguished from 
assignments of officers to duty with Inter- 
national conferences, congresses and 
gatherings under provisions of sec. 574 of 
act, and therefore Foreign Service officers 
may be assigned to U. 8. Mission to 
United Nations for four years and at 
compensation of assigned position as 
authorized by sec. 571 of act. 27 Comp. 
eS 

Military, naval, etc., personnel—termina- 
tion of detail not separation from service— 
termination of Army officer’s assignment 
with foreign mission established under 
Mutual Security Act of 1951, and imme- 
diate reassignment to duty in U. 8, is not 
separation from service so as to entitle him 
to cash payment for leave accumulated 
while serving in foreign mission_.........-. 


DISBURSING OFFICERS AND 


AGENTS: 


Accounts: 
Checking: 

Discontinuance of funded checking 
accounts—Acctg. Sys. Memo. No. 15, 
Supp. No. 3, May 5, 1955............. 

Discrepancies—Acctg. Sys. Memo. No. 
33-Rev., June 29, 1955_...............- 

Evidence required to support payment 
of checks drawn on foreign banks— 
where payment is made by check on 
foreign depositary in country which 
requires retention of checks and signa- 
ture of payee cannot be obtained on 
original voucher, GAO will accept as 
evidence of payment periodic state- 
ments from foreign depositaries listing 
checks by number and amount, certi- 
fied by an officer of bank and by dis- 
bursing officer. B-79744, Dec. 28, 1948, 
and B-79744, Sept. 27, 1949, amplified. 
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AGENTS— Continued 


Accounts—Continued 
Checking—Continued 
Procedure for reporting—Gen. Reg. No. 
118-Rev., June 29, 1955.............--. 
Disbursing— Audit, reconciliation and ad- 
justment—Gen. Reg. No. 119—Rev., 
Forms—Gen. Reg. No. 122, May 5, 1955_- 
Report of no transactions—revised proce- 
dure—Gen. Reg. 70, Supp. 1, Jan. 18, 
Reporting procedures—Gen. Reg. No. 122, 
Gr RR si tine neil L....i 
Liability—military, naval, etc,, cases—debt 
collection suspension pending relief legis- 
lation enactment—deferment of action on 
exception taken in disbursing officer’s 
account to overpayment to Naval Reserve 
officer, or delay in issuance of notices of 
exceptions in similar cases pending legisla- 
tive relief, could lessen possibility of collec- 
tion, result in relieving disbursing officer’s 
surety of liability and bar further audit 
action, so that administrative request for 
such abatement may not be granted______ 
Payment of doubtful obligation—where there 
is doubt as to propriety of payment of 
claim presented by member of uniformed 
services no longer in active service, matter 
should be submitted to Claims Div. of 
GAO for diréct settlement, rather than 
presented for advance decision 
See, also, Accountable officers. 


DISCHARGES AND DISMISSALS: 


Civilian employees. See Compensation, dis- 
charges and dismissals; Officers and em- 
ployees, separation from service. 

Military, naval, ete,, personne!—Correction 
of records. See Records, military, naval, 
etc., correction. 


DISTRICT OF COLUMBIA: 


Accounts—accounting for funds by officers 
not under jurisdiction of District Commis- 
sioners—Gen. Reg. No. 18, Supp. 1, July 

Appropriations. See Appropriations, District 
of Columbia. 

Funds, Federal aid—availability for rental 
of space in District of Columbia—in the 
absence of specific provision for payment 
of rents in District of Columbia in appro- 
priation for rehabilitation of disabled resi- 
dents of Dist. of Col., and absence of 
similar provision in appropriation for 
grants for rehabilitation services, prohibi- 
tion in the act of March 3, 1887, precludes 
use of funds granted District’s Department 
of Vocational Rehabilitation by Dept. of 
Health, Education and Welfare for rental 
of space in privately owned buildings, re- 
gardless of whether such funds are District 
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: DISTRICT OF COLUMBIA—Con. Page| EXPERTS AND CONSULTANTS— Page 


Police: Continued 
Compensation: Subsistence expenses. See Subsistence, per 
Additional—special duty—additional al- diems, when actually employed, intermittent, 
lowances prescribed for members of etc., employees. 
Metropolitan Police Dept. assigned to Traveling expenses. See Traveling Expenses, 
special duties are part of their basic when actually employed, intermittent etc., 
salaries and, in accordance with sav- employees. 


ings provisions in sec. 102 of act of 
June 20, 1953, are for inclusion, together 
with earned longevity increases, in 
fixing rate of compensation upon pro- 


FEDERAL POWER COMMISSION: 
License fees—payments received by Federal 
Power Comm which are insufficient to 
cover both annual license fees and delin- 


td lancet ciniciasae Acie hates 619 
Sere re quent payment penalties assessed under 
Aowanses Gt use of privately ouncd sec. 17 (b) of Federal Power Act should be 
Ghiat of Police, Esncutive Offcer, and applied first to penalties due and then the 
Deputy Chief in Charge of Traffic, are somsainder, © any, to comet 08... = 
basically inspectors of Dist. of Col. FEES: 
Metropolitan Police Dept., they may Brokerage—procurement of Government 
be paid monthly allowance for use of business—restrictions—gratuities provision 
privately owned automobiles as au- included in Federal Supply Schedule pur- 
thorized by Dist. of Col. Appro. Act chase orders—“Gratuities” clause pre- 
of July 31, 1953, for limited number of scribed by sec. 626 of Dept. of Defense 
inspectors of Police Dept............. 5 Appro. Act of 1954, which gives Govt. 
Promotions—rate in prior position as right to terminate contract if sec. of mili 
basis—additional allowances  pre- tary dept. concerned finds that contractor 
scribed for members of Metropolitan offered gratuity to Federal officer or em- 
Police Dept. assigned to special duties ployee in order to obtain contract, need 
are part of their basic salaries and, in not be included in orders placed by mili- 
accordance with savings provisions in tary departments under Federal Supply 
sec. 102 of the act of June 20, 1953, are Schedule contracts and area utility con- 
for inclusion, together with earned tracts negotiated by General Services 
longevity increases, in fixing rate of Admin., unless use of such contracts is 
compensation upon promotion........ 619 optional with military departments...... 39 
Retirement—annuities—unclaimed _ pay- Inspection, testing, etc.—contracts. See Con- 
ments accrued prior to death of annui- tracts, inspection, testing, etc., state inspec- 
tant—retired Dist. of Col. policeman who tion fees. 
refused to accept retirement payments, Licenses. See Licenses. 
unless checks were issued in name he Parking: 
had assumed, continued in retirement Government vehicles—municipal parking 
status until time of death when no ac- meter fees—in the absence of proper 
tion was taken by Commissioners of judicial determination as to liability of . 
Dist. of Col. pursuant to 4 D. C. Code U. S. for parking meter fees or enactment 
512 to discontinue pension benefits, and, of legislation, public parking meter fees 
therefore, amounts remaining unpaid for parking Govt. vehicles on streets of 
became assets of decedent’s estate pay- cities in the U. 8. may not be paid from 
able to legal representatives from current appropriated funds notwithstanding’ 
Dist. of Col. appropriations available for certain municipal ordinances require 
retirement expenses...........-.....-.-- 372 payment of such fees by operators of 


DIVORCE: 
See Husband and Wife. 


EMPLOYEES: 
See Officers and Employees. 


ESTABLISHMENTS OF GOVERN- 
MENT: 


See Departments and Establishments. 


EXPERTS AND CONSULTANTS: 
Compensation. See Compensation, double, 
concurrent retired and civilian service pay; 
Part-time, intermittent, or when actually 
employed employment; Consultants, ezperts, 
board members, etc. 


vehicles owned or used by the U. 8_.... 


Privately owned vehicles: 


Trave! in vicinity of official station: 
Employee may not be reimbursed fees 
paid for parking personally owned 
automobile on parking lot when used 
in performance of official business, 
even though mileage is not author- 


Employees, who use privately owned 
automobiles for performance of 
official business within posts of duty, 
in lieu of using taxicabs cost of 
which is reimbursable under present 
administrative procedure, may not 
be reimbursed cost of parking on 
privately owned parking lots on 
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FEES—Continued 


Parking—Continued 
Privately owned vehicles—Continued 
Travel in vicinity of official station—Con. 
actual expense basis even though 
cost of Govt. would be less than cost 
Se nteccnscctees 
Sec. 4 of Travel Expense Act of 1949 
authorizes allowance of mileage to 
employees for use of privately owned 
automobiles in performance of offi- 
cial travel on commuted basis and 
precludes any additional allowance 
on actual expense basis, except for 
certain specifically named tolls, so 
that employees who are authorized 
to use personally owned cars, are 
required to assume all other expenses 
of operation, including but not limit- 
ed to parking fees, and irrespective 
of whether or not mileage is author- 
Patents. See Patents, fee, 
Scientific and engineering services rendered 
by Department of Commerce—service 
rendered for private party which also 
benefits public—fee computation—while 
act of Sept. 9, 1950, contemplates that all 
costs of publications and information 
services furnished to American business 
and industry by Dept. of Commerce be 
recovered, private party who requests 
study as special service which also serves 
public interest should be charged only with 
portion of services which is attributable to 
special benefit _- 
Toll charges. See Tolls. 


FOREIGN AREAS: 


Leased bases—applicability of American 
Laws—the Buy American Act which gives 
preference to domestic production in Govt. 
procurement is not for application in 
procurement of supplies for use at bases 
leased from foreign governments where 
the U. 8. does not have complete sovereign 
OOS EBS iain titi nbdscnee 

Purchases—public vouchers for purchases 
and services other than personal—Gen. 
Reg. No. 51, Supp. No. 10—Rev., Mar. 7, 


FOREIGN SERVICE: 


Detail of personnel. See Details, foreign 
service personnel. 


FORMS: 
Accounting: 

Collecting and disbursing—officer’s or 
agent’s report of transactions—revised 
procedure—Gen. Reg. 70, Supp. 1, Jan. 

GAO Form No. 5022—Rev., Proof of De- 
positary Balance—Gen. Reg. No. 119— 
XS =e 
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749 


Accounting—Continued 


GAO Forms Nos. 5052, A, B, C, D, E, and 
F, Request fo. Transfer—Gen. Reg. No. 
119—Rev., June 30, 1955. .............. 

GAO Form No. 5053, Notice of Exception— 
Gen. Reg. No. 119—Rev., June 30, 1955_ 

GAO Form No. 5054, Request for Adjust- 
ment or Information—Gen. Reg. No. 
119—Rev., June 30, 1955... = 

GAO Form Nos. 5055, A, B, c, D. E, and 
F, Depositary and Appropriation Adjust- 
ment—Gen. Reg. No. 119—Rev., June 
30, 1955. aaa ee 

GAO Form No. 5056, "Check Reconcilia- 
tion Statement—Gen. Reg. No. 119—- 
Rev., June 30, 1955. ...............- 

General Services Administration Form No. 
743—Acctg. Sys. Memo. No. $—Second 
Rev., Supp. No. 7—Rev., Nov. 17, 1954. - 

Standard Forms Nos. 1013a—Rev., 1013¢— 
Rev. Payroll for personal services— Cen. 
Reg. No. 34, Supp. No. 12, Nov. 5, 1954. 

Standard Form Nos. 1044, 1159—Rev., 
Elimination—Acctg. Sys. Memo. No. 
31—Rev., June 28, 1955. ............-.- 

Standard Forms Nos. 1072a—Rev., 1072e— - 
Rev., 1074a—Rev., 1074c--Rev., 1074d — 
Rev., 1074e—Rev.— Payroll for personal 
services—Gen. Reg. No. 34, Supp. 12, 
i a att einialint 

Standard Form No. 1080 (b)—Acctg. Sys. 


Memo. No. 9—Second Rev., Supp. No. 
ne CR eT 
Standard Form No. 1081—Revised— 


Acctg. Sys. Memo. No. 9—Second Rev., 
Supp. No. 7—Rev., Nov. 17, 1954....... 
Standard Form No. 1097—Rev., Vouchers 
and Schedule to Effect Correction of 
Errors—Gen. Reg. No. 119—Rev., June 


Standard Form Nos. 1125—Rev., 1125A, 
1126, 1126a, b, c, d, 1127—Rev., 1128— 
Rev., and 1128a—Rev. Payroll Control 
Register Forms and change slips, etc.— 
Gen. Reg. No. 102, Second Rev., Supp. 
a iccennibattichuiieosuniwasecne 

Standard Forms Nos. 1146 and Il46a 
Public voucher for purchases and serv- 
ices other than personal for use in 
foreign countries—Gen. Reg. No. 51, 
Supp. No. 10—Rev., March 7, 1955... .. 


Standard Form No. 1148, Statement of 


Depositary Account and Report of 
Checks—Gen. Reg. No. 118—Rev., 
I cineca 4 


Standard Form No. 1148, Statement of 
Depositary Account and Report of 


Checkes—Gen. Reg. No. 119—Rev., 
EE, i binetdeiateseremnmenenenes 
Standard Form No. 1151, Appropriation 


Withdrawal and Credit Adjustment— 
Acctg. Sys. Memo. No. 9—Second Rev., 
Supp. No. 9, May 10, 1955 
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FORMS—Continued 
Accounting—Continued 


Standard Form No. 1159, Elimination— 
Acctg. Sys. Memo. No. 17—Rev., June 
Tl a cacncmadentinainananainebsnbaeenus 

Standard Form Nos. 1168, a, b, c, Revised 
Savings Bonds—Payroll deductions— 
Gen. Reg. No. 117—Rev., Oct. 4, 1954_. 

Standard Form Nos. 1219 and 1219A 
Statement of Accountability (Account 
Current)—Gen. Reg. No. 122, May 5 

Standard Form No. 1219A, Statement of 
Accountability—Gen. Reg. No. 118— 
OO iO ———————EE 

Standard Form Nos. 1220 and 1220A, 
Statement of Transactions According to 
Appropriations, Funds and Receipt 
Accounte—Gen. Reg. No. 122, May 5, 

Standard Form Nos 2800, 2801, 2802, 2803, 
2804, 2805, 2806, Civil Service Retirement 
System—Gen. Reg. No. 106, Supp. 3, 
Ss Nn 1s nance ncaa nist memaeidih 

Transportation— Passenger service pro- 
cedure—Gen. Reg. No. 123, May 9, 


FUNDS: 


Public— Advance. traveling expenses. 
Traveling Expenses, advance of funds. 

Revolving— Reporting requirements of sec- 
tion 1311, Supplemental Appropriation Act. 
1955—Acctg. Sys. Memo. No. 35, Supp. 
No. 2, Oct. 11. 1954 

War Claims Fund—availability—section 13 
(a) of War Claims Act of 1948, which 
provides that moneys in War Claims Fund 
shall be available for expenditure, con- 
stitutes appropriation of moneys for pay- 
ment of claims arising under act, and, 
therefore, Foreign Claims Settlement 
Commission, without further authoriza 
tion from Congress, may certify for pay- 
ment from fund new claims arising under 
War Claims Act Amendments of 1954___. 

Working capital funds. See Appropriations, 
working capital funds. 


See 





GENERAL ACCOUNTING OFFICE: 
Accounting Systems Memoranda: 
Appropriations, .unds, etc.: 
Section 1311, Supplemental Appropria- 
tion Act, 1955: 
Reporting requirements: 
Acctg. Sys. Memo. No. 35, Sept. 3, 


Acctg. Sys. Memo. No. 35, Supp. 
ON SS eee 
Transfer authorization, preparation and 
Distribution of Standard Form No. 
1151—Acctg. Sys. Memo. No. 9— 
Second Rev., Supp. No. 9, May 10, 
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FICE—Continued 


Accounting Systems Memoranda—Con. 


Check issue discrepancies of one dollar or 
more—Acctg. Sys. Memo. No. 33—Re- 


eS 818 
Checking Accounts—Acctg. Sys. Memo. 

No. 15, Supp. No 3, May 5, 1955_...... 814 
Collection procedures—Acctg. Sys. Memo. 

No. 17—Rev., June 14, 1955............. 816 


Defense Department—Disbursing and 
collection procedure—Acctg. Sys. Memo. 


ce eS 3 =e 826 
Direct deposit of collections—Acctg. Sys. 
Memo. No. 31—Rev., June 28, 1955... 817 


General Services Administration reim- 
bursement—Acctg. Sys. Memo No. 9— 
Second Rev., Supp. No. 7—Rev., Nov. 

i areca adceernstitecetin tioned 812 

Individual Pay Accounts—Unpaid and 
Overpaid Balances in—Acctg. Sys. 
Memo. No. 37, Mar. 23, 1955............ 826 

Public utility invoices, elimination of— 
Certification requirement—Acctg. Sys. 
Memo. No. 38, Mar. 9, 1955............. 827 

Revised, amended or rescinded: 

Acctg. Sys. Memo. No. 8, June 23, 1950, 

29 Comp. Gen. 565, rescinded ......... 757 
Acctg. Sys. Memo. No. 8, Supp. No. 1, 

July 2%, 1950, 30 Comp. Gen. 599, 

A EEE ES ILE ADT SEALER 75 
Acctg. Sys. Memo. No. 8, Supp. No. 2, 

Apr. 23, 1952, 30 Comp. Gen 773, 

I ncsarn ial oceans ean eal 757 
Acctg. Sys. Memo. No. 9—Second Rev., 

Dee 11, 1950, 30 Comp. Gen. 607; 

Supp. 2, 2d Rev. May 4, 1953, 32 Comp. 

Gen. 635; and Supp. 6, June 10, 1952, 

31 Comp. Gen. 775, par. 5, revised... 813 
Acctg. Sys. Memo. No. 9—Second Rev., 

Supp. No. 7, May 19, 1953, 32 Comp. 

Gen. 637, revised. ........ aadsionmuen 812 
Acctg. Sys. Memo. No. 10, par. 5 (A) 

and (B), Oct. 5, 1950, 30 Comp. Gen. 

614, rescinded __......... seaiiaianemenmnenae 757 
Acctg. Sys. Memo. No. 10, par. 5c, 

Oct. 5, 1950, 30 Comp. Gen. 614, re 


= 


ii nosrenstendedhbaaneensanseene 764 
Acctg. Sys. Memo. No. 13, Dee. Il, 

1950, 30 Comp. Gen. 621, rescinded... 764 
Acctg. Sys. Memo. No. 15, Apr. 16, 1951, 

30 Comp. Gen. 623, amended --....... 84 


Accounting Systems Memo. No. 16, 
April 26, 1951, 30 Comp. Gen. 627, 
han merle TT eel 82h 


Acctg. Sys. Memo. No. 16, Supp. 1 
Sept. 6, 1951, 31 Comp. Gen. 777 
Sic ncacenirtataacemedanmnarres 826 


Acctg. Sys. Memo. No. 17, June 12, 1951, 
30 Comp. Gen. 631. Supp. No. 1, 
Sept. 18, 1951, 31 Comp. Gen. 777 
No. 2, Dec. 21. 1951, 31 Comp Gen. 
Tee Th ennsuceenenennenenees 816 
Accounting Systems Memo No. 17. 
par No. 9. June 21, 1951, 30 Comp. 
een 82t5 
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FICE—Continued 
Accounting Systems Memoranda—Con. 


Acctg. Sys. Memo No. 18, July 10, 1951, 
31 Comp. Gen. 778, rescinded in part_- 
Acctg. Sys. Memo. No. 24, June 16, 
1952, 31 Comp. Gen. 790, rescinded_-- 
Acctg. Sys. Memo. No. 24, Supp. 1, 


Acctg. Sys. Memo. No. 25, Oct. 31, 1952, 
32 Comp. Gen. 666, rescinded-__-__..-. 
Acctg. Sys. Memo. No. 27, June 30, 1953, 
32 Comp. Gen. 648, rescinded_--___... 
Acctg. Sys. Memo. 30, Jan. 11, 1954, 33 
Comp. Gen. 673, rescinded - -......... 
Acctg. Sys. Memo. No. 31, Jan. 18, 1954, 
33 Comp. Gen. 675, Revised_........- 
Acctg. Sys. Memo. No. 33, Apr. 29, 
1954, 33 Comp. Gen. 677, rescinded___ 
Acctg. Sys. Memo. No. 35, Sept. 3, 1954, 
34 Comp. Gen. 820, amended_-_......-. 


Circular letters: 


Compensation withholding— Debt liquida- 
tion—Taxes—Circular Letter B-45105, 
AE neencemseeencegioonaaee 

Revised, amended or rescinded: 

Cir. Letter B-45105, Jan. 21, 1955, 34 
Comp. Gen. 827, revised............- 

Tax liability liquidation by payroll deduc- 
tion—Cir. Letter B-45105, April 18, 1955- 

Comptroller General—remission of liqui- 

dated damages—scope of authority—au- 

thority of Comptroller General to remit 
or waive liquidated damages on equitable 
basis under sec. 10 (a) of Federal Property 

and Administrative Services Act of 1949 

requires prior favorable recommendation 

of head of agency concerned and also sub- 
mission of evidence definitely establishing 
equities in favor of contractor_...........- 


Debt collection matters: 


Accountable officers’ indebtedness—col- 
lection suspension pending enactment 
of relief legisiation—deferment of action 
on exception taken in disbursing officer’s 
account to overpayment to Naval officer, 
or delay in issuance of notices of excep- 
tions in similar cases pending legislative 
relief, could lessen possibility of collec- 
tion, result in relieving disbursing offi- 
cer’s surety of liability and bar further 
audit action, so that administrative re- 
quest for such abatement may not be 


Administrative procedure—uncollectible 
judgments—uncollectible debts which 
administrative agencies are authorized 
to remove from their accounting records 
under par. 5 of Gen. Regs. No. 120, Re- 
vised May 18, 1954, include debts which 
were forwarded directly to Dept. of Jus- 
tice for collection pursuant to specific 
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FICE—Continued 


Debt collection matters—Continued 


statutory authority and established 
procedures, and which were reduced to 
judgment by that department but 
which judgments have proved to be 
aaa cctacnsescshcnaaemrtpe annie 


Decisions: 


Hypothetical cases—since question of 
whether claim of aircraft carrier of mail 
for subsidy payments authorized in sec. 
406 (a) of Civil Aeronautics Act would 
constitute valid claim against U. S. in 
absence of appropriations for such pay- 
ments is hypothetical question which 
involves supposition that Congress will 
not appropriate funds, authoritative 
decision would not be proper at this 
em tt EE DE ec ty SA A CA 

Requests—advance decisions—certifying 
and disbursing officers—although there 
is no statutory requirement that ad- 
vance decision of Comptroller General 
be obtained on each claim of member of 
uniformed services for increased basic 
quarters allowance on account of adopt- 
ed children or stepchildren, sec. 304 of 
Budget and Accounting Act, 1921, 
authorizes disbursing officers or heads 
of departments or establishments to 
apply for advance decisions; and, there- 
fore, where there is doubt as to validity 
of such claims, disbursing officers should 
submit them for advance decisions 


Jurisdiction: 
Claims: 


Doubtful—payment by disbursing offi- 
cers v. General Accounting Office 
settlements—where there is doubt as 
to propriety of payment of claim pre- 
sented by member of uniformed serv- 
ices no longer in active service, matter 
should be submitted to Claims Div. 
of GAO for direct settlement, rather 
than presented for advance decision_. 

General average and salvage claims— 
general average and salvage claims 
under Military Sea Transportation 
Service charter contracts which con- 
tain standard disputes clauses may be 
settled administratively concerning 
questions of fact, but where settlement 
requires resolution of legal questions 
not previously decided by Comp- 
troller General, or where question of 
law has not been conclusively settled 
by courts, payment should not be 
made until question of law is referred to 
GAO for decision or. in lieu thereof, 
claim may be forwarded for direct 
settlement after resolution of disputed 
facts under procedure in disputes 
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FICE—Continued 
Jurisdiction—Continued 
Claims—Continued 
clause. B-55025, Mar. 18, 1946, mod- 


Retroactive modification of orders— 
claims for payment of travel expenses 
based on retroactive modification or 
correction of travel orders are consid- 
ered of doubtful validity and may 
not be paid administratively but are 
required to be submitted to GAO for 
GB aa ca boo hsbincnct cect 

Judgments against the United States— 
payment procedure—in absence of spe- 
cific provision for payment of judgments 
in act of May 29, 1944, relating to benefits 
for Panama Canal construction em- 
ployees, or express authority for pay- 
ment of judgments in appropriations 
made for activities out of which cause of 
action arose, district court judgment 
rendered against U. S. under said act 
may not be paid from appropriations 
available to CSC but must be reported 
to Congress for appropriation and there- 
after forwarded to GAO for settlement 

in accordance with sec. 2414 of Title 28 


Regulations: 
Accounting for moneys received—Gen. 
Reg. No. 87, Supp. No. 4, Aug. 12, 1954. 
Bonds—Government—purchase by pay- 
roll deductions—Gen. Reg. 117—Rev., 


Checking account procedure—Gen. Reg. 
No. 118—Rev., June 29, 1955__........-- 
Civil Service Retirement System—Gen. 
Reg. No. 106, Supp. No. 3, Dec. 14, 1954_ 
Claims, doubtful (except claims of common 
carriers incident to rates, fares and 
charges)—Gen. Reg. No. 5SO—Rev., 
Supp. No. 4, June 14, 1955___-...--..-.- 
Collections on account of unofficial use of 
Government facilities—Gen. Reg. 121, 
NG Ss nm bhdbds catinenddineodngmneats 
Depositary account procedure—Gen. Reg. 
No. 118—Rev., June 29, 1955.._......... 
Disbursing officers’ accounts: 
Reconciliation and adjustment—Gen. 
Reg. No. 119—Rev., June 30, 1955_____ 
Reporting procedures—Gen. Reg. No. 
DE OY By eS ectckctscecenstewes 
District of Columbia—accounting for funds 
by officers not under jurisdiction of 
District Commissioners—Gen. Reg. 18, 
Supp. 1, Jaly 28, 1064. .................. 
Payroll Control Register Formsand change 
slips, ete.—Gen. Reg. No. 102—Second 
Rev., Supp. 3, Oct. 26, 1954............ 
Payroll Forms—Gen. Reg. No. 34, Supp. 
Oy Gees ae ee ee 
Public voucher for purchases and services 
other than personal for use in foreign 
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747 


FICE—Continued 
Regulations—Continued 
countries—Gen. Reg. No. 51, Supp. No. 
10—Rev., March 7, 1955. .........--.... 749 
Records, fiscal, retention: 
Gen. Reg. No. 115—Rev., Supp. No. 3, 


3, asa 753 
Gen. Reg. No. 115—Rev., Supp. No. 4, 
Bier. Wy Wisse di ick beck ncoia 753 


Rendition of accounts to General Account- 
ing Office—Gen. Reg. No. 80, Supp. No. 


Ruy SO ikcncanier insta bunsaciies 750 
Revised, amended or rescinded: 

Gen. Reg. No. 18, Feb. 5, 1923, 2. C. G. 

CON oi.55 as kde se 747 
Gen. Reg. No. 34, May 19, 1924, 3 Comp. 

Gen. 1022,and Supps., Rev......-.... 747 
Gen. Reg. 40, Feb. 20, 1925, and supple- 

ments rescinded ...................... 768 
Gen. Reg. No. 50—Rev., Oct. 24, 1949, 

29 Comp. Gen. 539, amended-_-.--_-.--_- 747 
Gen. Reg. No. 51, Supp. 10, Apr. 20, 

1949, 28 Comp. Gen. 735, revised_...... 749 
Gen. Reg. 70, Oct. 12, 1928, 8 Comp. 

Gen. 705, rescinded_.................. 750 
Gen. Reg. 79, Aug. 2, 1934, 14 Comp. 

cg ee 768 
Gen. Reg. No. 8, Aug. 15, 1934, 14 

Comp. Gen. 940, rescinded in part.... 750 
Gen. Reg. No. 80, par. 11 (g), Aug. 15, 

1934, 14 Comp. Gen. 940, rescinded... 750 
Gen. Reg. No. 87, par. 1, June 25, 1936, 

15 Comp. Gen. 1159, revised__-......- 750 


Gen. Reg. No. 88—Second Rev., par. 7, 
Nov. 7, 1950, 30 Comp. Gen. 551, 


a ais cack cahaeeeeagettonetiies 751 
Gen. Reg. No. 91—Second Rev., Jan. 9, 

1947, 26 Comp. Gen. 970, rescinded... 757 
Gen. Reg. No. 102—Second Rev., June 

28, 1946, 25 Comp. Gen. 940, rev__.... 752 
Gen. Reg. No. 106, Oct. 9, 1946, 26 

Comp. Gen. 975, rescinded -__-...-.-- 752 


Gen. Reg. No. 106, Supps. Nos. 1 and 2, 
Nov. 4, 1949, 29 Comp. Gen. 546, 547, 
WE cece aitettcw woes 752 
Gen, Reg. No. 108, Nov. 21, 1946, 26 
Comp. Gen. 978, and all supplements, 


Oe eciiaeens 782 
Gen. Reg. No. 115—Rev., Sept. 18, 1952, 

32 Comp. Gen. 617, revised__........ 753 
Gen. Reg. No. 117, Sept. 9, 1952, 32 

Comp. Gen. 626, rescinded. _........- 754 
Gen. Reg. 117, Supp. 1, Jan. 2, 1953, 

32 Comp. Gen. 633, rescinded__...._. 754 
Gen. Reg. No. 117, Supp. 2, Apr. 22, 

1953, 32 Comp. Gen. 633, rescinded... 754 
Gen. Reg. No. 118, Sept. 9, 1953, 33 

Comp. Gen. 656, rescinded _.........- 757 


Gen. Reg. No. 119, Sept. 28, 1953, 33 
Comp. Gen. 663, and Supp. 1, May 14, 
1954, 33 Comp. Gen. 639, rescinded... 764 
Transportation— Passenger service pro- 
cedures—Gen. Reg. No. 123, May 9, 











874 






GENERAL ACCOUNTING’ OF- Page 
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Travel expenses—advance payment vouch- 
ers—Gen. Reg. No. 88, Second Rev., 
Supp. No. 2, June 10, 1955_............-. 

Settlements—doubtful claims—Gen. Reg. 

No. 30—Rev., Supp. No. 4, June 14, 1955. 


GENERAL AVERAGE: 


Claim settlement jurisdiction— general aver- 
age and salvage claims under Military Sea 
Transportation Service charter contracts 
which contain standard disputes clauses 
may be settled administratively concern- 
ing questions of fact, but where settlement 
requires resolution of legal questions not 
previously decided by Comptroller 
General, or where question of law has 
not been conclusively settled by courts, 
payment should not be made until ques- 
tion of law is referred to GAO for decision 
or, in lien thereof, claim may be forwarded 
for direct settlement after resolution of 
disputed facts under procedure in dispute 
clause. B-55025, March 18, 1946, modified _ 


GENERAL SERVICES ADMINIS- 


TRATION: 


Reimbursement by Agencies—Acct. Sys 
Memo. No. 9—second Rev., Supp. No 
ee 


GRATUITIES: 


Enlistment allowance: 

Inclusion in determining reenlistments— 
reenlistments in uniformed services 
after Oct. 1, 1949, for which members 
received enlistment allowances in lieu 
of reenlistment bonuses under savings 
provision in sec. 207 (d) of Career Com 
pensation Act of 1949 must be included 
in determining number of reenlistments 
for bonus computation purposes under 
Se Pi nenioninnmneson 


Reenlistment, extended enlistment, etc.: 
Member of Navy who, at expiration of 
one-year extension of minority enlist- 
ment was found to be physically unfit 
for reextention for two-year period 
previously agreed to and was trans- 
ferred to Naval hospital and returned 
physically qualified for duty without 
action having been taken to cancel 
such extension agreement or to issue 
discharge is regarded as having ex- 
tended enlistment within purview of 
act of Aug. 22, 1912 and is entitled to 
reenlistment bonus authorized by 
Career Compensation Act of 1949, 
as amended by act of July 16, 1954, 
computed on basis that minority 
enlistment had been extended for 
SE tnteenennstnseneeeneatenee 


Reenlistments in uniformed services 
entered into on or after Oct. 1, 1949, 


676 


812 


483 
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Enlistment allowance—Continued 


Reenlistment, extended enlistment, ete.— 
Continued 


for which member did not receive 
either reenlistment bonus or enlist- 
ment allowance because he was out of 
the service for more than three months 
may be excluded in determining num- 
ber of enlistments for bonus com- 
putation purposes under sec. 208 of 
Career Compensation Act of 1949___. 


Reenlistments in uniformed services on 
or after Oct. 1, 1949, for which members 
received enlistment allowances in lieu 
of reenlistment bonuses must be in- 
cluded in determining number of 
enlistments for bonus computation 
purposes under sec. 208 of the Career 
Compensation Act of 1949__..._.__- 


Mustering-out pay—bad conduct, dishonor- 
able, undesirable, etc., discharges— 
changes—payments based on correction 
of records. See Records, milifary, naval, 
etc., correction, mustering-oul pay. 

Reenlistment bonus: 

Election of section 208 computations: 
Air Force enlisted man who reenlisted 
for unspecified period of time prior to 
effective date of Career Compensation 
Act of 1949 and received anniversary 
enlistment payments under sec. 207 
(a) of act, and who again reenlisted 
after July 16, 1954, date of enactment 
of act providing alternative method for 
computing reenlistment bonuses, may 
elect to receive reenlistment bonus 
computed on basis of “‘first’’ reenlist- 
ment under sec. 208 as added by 
amendatory act............ wuaeerewnes 


Deduction after receiving other bonus— 
subsec. (e) of sec. 207 of Career Com- 
pensation Act of 1949 makes reenlist- 
ment bonus computation of such sec- 
tion inapplicable to any member of 
uniformed services in service on July 
16. 1954, who elects to be paid reenlist- 
ment bonus under sec. 208 of that act, 
and. therefore, where enlisted man 
makes such election after having 
been paid bonus under sec. 207, 
amount of such bonus must be de- 


Reenlistment, extended enlistment, etc.: 
Member of Navy who, at expiration of 
one-year extension of minority enlist- 
ment, was found to be physically unfit 

for reextension for two-year period 
previously agreed to and who was 
transferred to Naval hospital and 
returned physically qualified for duty 
without action having been taken to 
cancel such extension agreement or 

to issue discharge is regarded as hay- 
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Page | GRATUITIES—Continued 


Reenlistment bonus—Continued 
Reenlistment, extended enlistment, etc. 


—Continued 


ing extended enlistment within pur- 
view of act of Aug. 22, 1912, and is 
entitled to reenlistment bonus author- 
ized by Career Compensation Act of 
1949, as amended by act of July 16, 
1954, computed on basis that minority 
enlistment had been extended for 
CT cnectaaberennnsroustas : 

Anniversary payments—section 208 
computations—although anniversary 
payments authorized by sec. 207 (a) 
of Career Compensation Act of 1949 
to be made to members who reenlisted 
for indefinite period prior to effective 
date of act must be included in apply- 
ing $2,000 limitation contained in 
sec. 208 (c) of act on total reenlistment 
bonus payments, they do not con- 
stitute “reenlistments” within mean- 
ing of sec. 208 (e) of act 


Determination of number of reenlist- 
ments: 

Reenlistment entered into prior to 
effective date of Career Compensa- 
tion Act of 1949 when there was no 
statutory authority for payment 
of “reenlistment bonus” must be 
excluded in determining whether 
reenlistment after such date is first, 
second, third or fourth reenlistment 
for purpose of computing reenlist- 
ment bonus payable under sec. 


Reenlistments in uniformed services 
on or after Oct. 1, 1949, for which 
members received enlistment al- 
lowances in lieu of reenlistment 
bonuses must be included in de- 
termining number of enlistments 
for bonus computation purposes 
under sec. 208 of the Career Com- 
pensation Act of 1949 

Reenlistments in uniformed services 
after Oct. 1, 1949, for which members 
received enlistment allowances in 
lieu of reenlistment bonuses under 
Savings provision in sec. 207 (d) of 
Career Compensation Act of 1949 
must be included in determining 
number of reenlistments for bonus 
computation purposes under sec. 
208 of said act 


Reenlistments in uniformed services 
entered into on or after Oct. 1, 1949, 
for which member did not receive 
either reenlistment bonus or enlist- 
ment allowance because he was out 
of the service for more than three 
months may be excluded in deter- 
mining number of enlistments for 
bonus computation purposes under 


—Continued 
section 208 of Career Compensation 


Failure to complete enlistment—refund 
requirement—decision of Comptoller 
General of April 23, 1954, 33 Comp. 
Gen. 513, which holds that under last 
proviso of sec. 207 (a) of Career Com- 
pensation Act of 1949, as amended, 
reenlistment bonus should be recouped 
from members of Armed Forces for 
unexpired part of enlistment rather 
than permitting member to retain one 
year’s reenlistment bonus for each year 
or fraction of year served, may be con- 
sidered for application on and after 
April 23, 1954, and collection of ad- 
ditional amount from enlisted men 
discharged prior thereto is not re- 
eR ecient 

Prior to act of July 16, 1954—member 
of uniformed services who reenlisted 
six days before enactment of act of 
July 16, 1954, which amends reenlist- 
ment bonus provisions of Career Com- 
pensation Act of 1949, is not entitled 
to reenlistment bonus computed on 


Prior to enactment of Career Compensa- 
tion Act of 1949: 


Section 208 computations: 

Air Force enlisted man who reen- 
listed for unspecified period of 
time prior to effective date of 
Career Compensation Act of 1949 
and received anniversary enlist- 
ment payments under sec. 207 (a) 
of act, and who again reenlisted 
after July 16, 1954, date of enact- 
ment of act providing alternative 
method for computing reenlist- 
ment bonuses, may elect to receive 
reenlistment bonus computed on 
basis of “first” reenlistment 
under sec. 208 as added by amend- 
atory act 

Reenlistment entered into prior to 
effective date of Career Compen- 
sation Act of 1949 when there was 
no statutory authority for pay- 
ment of “reenlistment bonus” 
must be excluded in determining 
whether reenlistment after such 
date is first, second, third or 
fourth reenlistment for purpose of 
computing reenlistment bonus 
payable under sec. 208 of act 

Reenlistment after officer service and 
earlier enlisted service—member of 
uniformed services who reenlists im- 
mediately after officer service which 
followed earlier enlisted service may be 
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Reenlistment, extended enlistment, ete.— 
Continued 


considered for bonus computation 
purposes under sec. 208 (D) of Career 
Compensation Act of 1949 as having 
“received a bonus” for earlier reen- 
listment if such reenlistment was 
entered into after Oct. 1, 1949, and was 
rewarded by enlistment allowance___ 
Reenlistment defined—member of Army 
who reenlisted after having volun- 
tarily extended previous enlistment for 
two succeeding one-year periods 
is entitled to reenlistment bonus as 
for first reenlistment under sec. 208 of 
Career Compensation Act of 1949 
which defines term reenlistment as 
including voluntary extension of 
enlistment for two or more years_..__-. 
Service credits—in computing active 
Federal service for determination 
of eligibility to payment of reenlist- 
ment bonus under sec. 208 (B) of 
Career Compensation Act of 1949, all 
periods of active duty should be 


Six months’ death: 


Conflicting claims—mother v. illegitimate 
child—unborn child—right of illegiti- 
mate child to six months’ death gratuity 
authorized by act of June 4, 1920, is not 
defeated by fact that child was unborn 
on date of notification of death of Marine 
Corps enlisted man who had acknow- 
ledged in writing paternity of child 
before his death; therefore, as decedent 
was not survived by widow, child takes 
precedence over any other dependent 
relative previously designated as bene- 


Decedent’s death caused by heir or dis- 
tributee—wife of enlisted man who 
killed husband following quarrel, but 
who was not indicted by grand jury 
which returned “no bill,” may not be 
allowed six months’ death gratuity 
payable under act of Dec. 17, 1919, as 
amended, in absence of evidence clearly 
absolving wife of felonious action in- 
cident to husband’s death.............. 


Designation of beneficiary: 

Administrative designations made in 
absence of named designee; or quali- 
fied designee—while beneficiary desig- 
nation authority vested in Sec. of 
Army by death gratuity laws was 
intended to be exercised only when 
there was no wile, child, or designated 
dependent relative, Secretary may 
designate dependent relative when 
beneficiary designated by serviceman 
fails to qualify as dependent relative. 
22 Comp. Gen. 155, overruled in part... 
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Erroneous payment 


Six months, death—Continued 
Designation of beneficiary—Continued 


Changes in beneficiaries—change in 
beneficiary designations for payment 
of six months’ death gratuity author- 
ized by act of Dec. 17, 1919, must 
comply with formalities prescribed by 
regulation, and any departure from 
established procedure must be entirely 
free from doubt, fraud, or mistake.... 


Foster parent of mother of deceased— 
a foster parent of the mother of a de- 
ceased serviceman who was designated 
as “grandmother” to receive six 
months’ death gratuity, and who 
stood in loco parentis to the deceased, 
does not qualify as a “dependent 
relative” for beneficiary designation 
purposes under the act of June 4, 


Insurable interest or dependency re- 
quirement—designee failing to qualify 
as dependent relative—while bene- 
ficiary designation authority vested 
in Sec. of Army by death gratuity 
laws was intended to be exercised only 
when there was no wife, child, or 
designated dependent relative, Sec- 
retary may designate dependent rela- 
tive when beneficiary designated by 
serviceman fails to qualify as de- 
pendent relative. 22 Comp. Gen. 
155, overruled in part................. 

recovery right— 

payment of six months’ death gratuities 
and payment of arrears of pay and al- 
lowances made to beneficiaries or heirs 
of missing members of armed forces 
pursuant to administrative determina- 
tions of death under Missing Persons 

Act of 1942 were legal and valid when 

made and, therefore, are not required 

to be refunded by payees when mem- 
bers return to military control and 
death determinations are canceled .-.... 


Minor children: 


Legal relationship of parent and child 
severed by adoption—deceased Naval 
officer’s minor child who was legally 
adopted by others prior to officer’s 
death may not be paid six months’ 
death gratuity authorized by the 
I ii ttnieenne 

Legitimacy—unborn child—right of il- 
legitimate child to six months’ deaih 
gratuity authorized by act of June 4, 
1920, is not defeated hy fact that 
child was unborn on date of notifica- 
tion of death of Marine Corps en- 
listed man who had acknowledged in 
writing paternity of child before his 
death; therefore, as decedent was not 
survived by widow, child takes 


Page 
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105 
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Minor children—Continued 


precedence over any other dependent 
relative previously designated as 


Persons in loco parentis—a foster parent 
of the mother of a deceased serviceman 
who was designated as “grandmother” 
to receive six months’ death gratuity, 
and who stood in loco parentis to the 
deceased, does not qualify as a “‘depend- 


415 


built by Interior Dept. on land donated 
by Coachella Valley County Water 
District to house Federal employees 
while working on a now completed 
canal irrigation system are not part of 
project works authorized to be trans- 
ferred to District without charge under 
sec. 5 of act of Aug. 13, 1914, but should 
be disposed of as surplus property under 
sec. 203 of Federal Property and Admin- 


ent relative” for beneficiary designation istrative Services Act of 1949.......... 374 
purposes under the act of June 4, 1920.. 542 HUSBAND AND WIFE: 
GUARDIANS AND WARDS: Divorce: 

Guardians—military, naval, etc., personnel— Quarters, subsistence, etc., allowances: 
administrative designation authority— Children not in actual custody of father— 
where mentally incompetent retired divorced Army officer, who was 
officer is unable to obtain benefit of retired awarded custody over two minor 
pay from court-appointed guardian of his children for nine months of year and 
property because guardian may disburse was required to contribute to their 
funds only to duly appointed guardian of support for remaining months, but 
his person, and no legal appointment of whose wife has disappeared with 
personal guardian is contemplated, trustee children, has not been absolved of 
may be administratively designated responsibility for support of children 
under act of June 21, 1950, to receive and has dependent unmarried children 
retired pay notwithstanding proviso in within meaning of sec. 102 (g) of Career 
sec. 2 of said act which prohibits adminis- Compensation Act of 1949, so as to be 
trative designation of trustee when legal entitled to increased quarters allow- 
guardian has been appointed by court.. 407 ance even though officer does not have 

actual (physical) custody of children.. 101 
HOLIDAYS: Payments subsequent to final divorce— 
Compensation. See Compensation, holidays. increased quarters allowance improp- 
HOSPITALS: erly paid to Navy officer on account 
of dependent wife following final 

Podesal ee ee eee divorce decree may be retained by 
basal which ae inlended tr pu ee age 
health services do not constitute “related oa aaa upon him for main- 
facilities” to hospital within meaning of 

. tenance and support within meaning 
Hospital Survey and Construction Act, of see. 102 (g) of Career Compensation 
and, therefore, costs of such facilities may Act of artes cian a inlmacesecien 378 
not be included in computation of Federal Period pending Gual divesce decres— 
grants for hospital construction under army officer whose wife obtained 
Onmnngemonenger mone apeonpmenanenpnmraren = judgment of divorce in Wisconsin 
HOUSEHOLD EFFECTS: which provided that judgment should 

Packing, crating, hauling, and shipping. not be effective, so far as it determined 

is Sheeanatie, touschold effects. status of parties, until expiration of 
one year from date thereof, and which 
HOUSING: included property settlement between 
Civilian personnel: parties that was in lieu of all alimony, 
Charges—practice of Canal Zone Govt. is entitled to payment of basic allow- 
in furnishing living quarters rent free ance for quarters on account of lawful 
to district judge, district attorney, and wife for period of one year from date 
marshal, whose salaries have been 6 Giventt GAB scntsdtitindiccmeses 16 
fixed without regard to free quarters, Marriage—validity—quarters, subsistence, 
is contrary to laws which prohibit etc., allowance—retroactive divorce de- 
receipt of compensation or perquisites crees—marriage of Marine Corps enlisted 
beyond salaries allowed by statute thus man to woman whose former marriage 
making mandatory application of Budg- was retroactively dissolved by New York 
et Cir. A-45 which establishes rental State Supreme Court judgment nine 
rates for quarters supplied to Federal years after her marriage to enlisted man 
I ccintmneniiiniadatinatitnegisis 445 is of such doubtful validity that payment 
Disposition of units incident to irrigation of family allowance or basic allowance for 
projects—permanent-type housing units quarters is precluded.............-------- 629 








878 


INDIAN AFFAIRS: 


Funds—trust—availability for set-off to pay 
fines—in absence of provision of act of June 
17, 19£4, authorizing per capita distribution 
of Menominee tribal funds, which would 
preclude Govt. from exercising its right 
of set-off from funds held in trust for 
Indians, funds available for payments by 
this act may be applied to unpaid fine 
imposed by U. S. court against certain 
individual Indians 


INSANE AND IMBECILES: 


Payments—guardians and committees— 
military, naval, etc., personnel—adminis- 
trative designation authority—where men- 
tally incompetent retired officer is unable 
to obtain benefit of retired pay from 
court-appointed guardian of his property 
because guardian may disburse funds 
only to duly appointed guardian of his 
person, and no legal appointment of 
personal guardian is contemplated, trustee 
may be administratively designated under 
act of June 21, 1950, to receive retired pay 
notwithstanding proviso in sec. 2 of said 
act which prohibits administrative desig- 
nation of trustee when a legal guardian 
has been appointed by court_............- 


INSURANCE: 


Federal Employees’ Group Life Insurance 
Act of 1954. See Officers and Employces, 
life insurance. 

Mail, parcel post, etc. See Post Office De- 
partment, mails. 

Public funds and property—Government 
losses in Shipment Act—armored car 
shipment of coins—charges for armored 
car service for shipment of coins (valuables) 
at rates which include costs to carrier of 
indemnity insurance may be paid as 
transportation costs without contravening 
Govt. Losses in Shipment Act which pre- 
cludes use of public moneys for insurance 
against losses in shipments of valuables, 
provided carrier’s rates are regularly fixed 
to include such insurance costs and pro- 
vided carrier will not accept Govt. ship- 
ments at rate exclusive thereof__._-......- 

Unemployment—Railroad Unemployment 
insurance. See Railroad Retirement 
Board; Railroad unemployment insurance 
benefits. 


INTERIOR DEPARTMENT: 

Appropriations. See Appropriations, In- 
terior Department. 

Fish and Wildlife Service—administrators— 
provision in sec. 3 of Reorganization Plan 
No. 3 of 1940, which limits administration 
of Fish and Wildlife Service to director 
and not more than two assistant directors, 
is irreconcilable with and repealed by 
implication by Reorganization Plan No. 
No. 3 of 1950, which transfers all functions 
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152 


407 


175 


of director and assistant directors to Sec. 
of Interior and authorizes performance of 
such functions by any officers, agency or 
employee designated by Secretary, and, 
therefore, Secretary is not limited to 
number of officers specified in Reorganiza- 
tion Plan No. 3 of 1940 in administering 
Indian Service—educational program—ad- 
vance payments—authorization to make 
advance payments contained in Interior 
Dept. Appro. Act, 1955, for “Health, 
education and welfare services” has refer- 
ence only to advance payments for bona 
fide need during fiscal year 1955, and, 
therefore, appropriation may not be ob- 
ligated with advance payment to cover 
cost of that portion of services to be 
rendered by State of Oregon in conducting 
educational program for Indians which 
will extend beyond fiscal year 1955 
Reclamation’ Service. 
Service. 


See Reclamation 


JUDGMENTS: 


See Courts, judgments, decrees, etc, 


LEASES: 


Advertising. See Advertising. 

Heat, water, electricity and other building 
services—as being obligation of lessor— 
intention of parties—lease which coutuins 
clause that requires lessor, as part of 
rental consideration, to furnish electricity 
contrary to prior negotiations and under- 
standing of contracting officer and lessor, 
may be modified to relieve lessor of ob- 
ligation to furnish electric current __..___- 


Intention of parties—intention of parties not 
expressed—lease which contains clause 
that requires lessor, as part of rental con- 
sideration, to furnish electricity contrary 
to prior negotiations and understanding of 
contracting officer and lessor, may be 
modified to relieve lessor of obligation to 
furnish electric current..................-- 

Rent: 

Computation—alterations and improve- 
ment costs—interest on property im- 
provement loans, supervisory services, 
etc.—under lease which provides that 
rent will be determined by amount spent 
for alterations and improvements, lessor 
may not include as cost of alterations 
and improvements amounts for mortgage 
interest which has not actually been 
paid and for “supervisory service” 
which was performed by lessor’s repre- 
sentative as part of regular and required 
duties and not in capacity of general 


District of Columbia spaces—prior ap- 
propriation necessity—in the absence of 
specific provision for payment of rents 


Page 
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641 
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Rent—Continued 


in Dist. of Col. in appropriation for 
Rehabilitation of residents of Dist. of 
Col., and absence of similar provision in 
appropriation for grants for rehabilita- 
tion services, prohibition in the act of 
March 3, 1877, precludes use of funds 
granted District’s Department of Voca- 
tional Rehabilitation by the Dept. of 
Health, Education and Welfare for 
rental of space in privately-owned 
buildings, regardless of whether such 
funds are District or Federal...........- 


Termination—concessions—Shasta Dam— 
where concessionaire at Shasta Dam is 
required to pay monthly rental of 5 per- 
cent of gross receipts from operation of 
concession with guaranteed minimum 
rental, the fact that contract has become 
unprofitable furnishes no basis for termina- 
tion of lease and execution of new lease 
without compensating benefit to Govt-.- 
See, also, Public Buildings Purchase Con- 
tract and Post Office Department Property 
Acts. 


LEAVES OF ABSENCE: 
Annual: 


Accrual: 
Leave on leave with pay. 
Absence, leave on leave. 
Suspension or removal from service: 
Although no additional leave accrues 
during periods of removal or sus- 
pension, employee who was ordered 
restored to former agency from which 
he transferred with reemployment 
rights following successful appeal to 
Civil Service Comm. is entitled to 
credit for annual leave which would 
have been transferred on date former 
agency should have honored re- 
employment rights and he begins 
to accrue leave on date of actual 
restoration to duty...............- 
Restoration to duty—temporary dut 
during interim—employee who was 
reemployed under temporary ap- 
pointment in same position from 
which he was separated by reduction 
in force, and who was ordered by 
Civil Service Comm. to be restored 
to former position retroactive to 
date of separation, is considered to 
have rendered service in same 
position as one occupied prior to 
separation and is not precluded by 
back pay act of Aug. 24, 1912, from 
having leave credited for period of 
temporary employment....-........ 
Granting—prior to separation from serv- 
ice—administrative authority to grant 
employee terminal, annusl or vacation 
leave immediately prior to separation 


See Leaves of 
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593 


Annual—Continued 


from service, when it is known in ad- 
vance that employee is to be separated, 
is limited to cases where exigencies of 
service require such action; however, 
agency ordinarily does not have un- 
limited discretion to grant terminal 
leave contrary to rule stated in 24 Comp. 
Gen. 511, to effect that employee must be 
separated and paid lump sum for annual 
leave to his credit as of last date of active 
service. 31 Comp. Gen. 581, amplified _- 

Lump-sum payments. See Leaves of 
Absence, lump-sum payments. 


Overseas employees: 
Travel time: 


Home leave: 

Act of Aug. 31, 1954, which author- 
izes payment of expenses for 
returning employees to U. 8. 
for leave purposes, does not 
liberalize existing leave rights or 
create new ones and, therefore, 
employee who is not eligible for 
travel time without charge to 
leave under sec. 203 (e) of Annual 
and Sick Leave Act of 1951 must 
be charged annual leave for travel 
time from overseas post to place 
of actual residence and return.--. 

Overseas employee who is not eli- 
gible for travel time without charge 
to leave under sec. 203 (e) of 
Annual and Sick Leave Act 
of 1951 and who returns to the U. 
S. for leave purposes and then 
travels to different overseas post 
at conclusion of such leave period 
should be charged with leave until 
date he reports to new post, less 
constructive direct trivel time 
from old to new post._........-.. 

Travel time involved in returning 
overseas employee to U. 8S. for 
separation or for transfer to posi- 
tion in U. S. for convenience of 
Govt. following completion of 
agreed period of service is not 
required by act of Aug. 31, 1954, 
which authorizes payment of 
expenses for returning employees 
for leave purposes, to be charged 


Separation from service—statutory pay- 
ment restrictions—Executive Order is 
effective when signed unless otherwise 
provided and, therefore, employee 
separated on Dec. 14, 1953, whose annual 
leave would have extended through 
Dee. 31, 1953, is entitled in computation 
of her lump-sum leave payment to half 
holidays on Dec. 24 and 31, 1953, au- 
thorized by E. O. No. 10508 which was 
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Annual—Continued 


signed on date of employee’s separation 
but not filed in the National Archives 
until following day-................... 


Transfers—between positions under dif- 
ferent leave systems—Public Health 
Service Commissioned Corps—Com- 
missioned personnel of Public Health 
Service are considered civilian officers 
and employees within purview of 
Annual and Sick Leave Act of 1951 
so that members transferring to and from 
Commissioned Corps to other civilian 
positions are not entitled to lump-sum 
leave payment but may have their 
annual and sick leave transferred on 


Travel time—overseas employees. See 
Leaves of Absence, annual, overseas 
employees, travel time. 

Civilians on military duty—substitution of 
annual for military leave—employee 
who was reemployed under temporary 
appointment in same position from which 
he was separated by reduction in force, 
and who was ordered to be restored to 
former position retroactive to date of 
separation pursuant to Civil Service 
Comm. decision which regarded employee 
as retaining same status as when improp- 
erly removed, may have military leave 
which was denied because of temporary 
appointment substituted for annual leave 
and leave without pay...................- 


Compensatory time—in lieu of overtime 
compensation—postal service employees — 
compensatory time off for work performed 
on Saturdays, Sundays, or holidays by 
all postal employees of Railway Mail 
and Air Mail Services, except those as- 
signed to road duty, is only benefit pro- 
vided by sec. 16 (P) of Postal Service 
pay statute of July 6, 1945, other than 
overtime compensation in lieu of com- 
pensatory time which may be authorized 
administratively for services on Saturdays 
and Sundays in Dec. and on Christmas 


Home leave—overseas employees. Sce 
Leaves of Absence, annual, overseas em- 
ployees, travel time, home leave. 

Leave on leave—leave covered by lump- 
sum payments—administrative authority 
to grant employee terminal, annual or 
vacation leave immediately prior to 
separation from service, when it is known 
in advance that employee is to be sep- 
arated, is limited to cases where exigencies 
of service require such action; however, 
agency ordinarily does not have unlimited 
discretion to grant terminal leave con- 
trary to rule stated in 24 Comp. Gen. 511, 
to effect that employee must be separated 
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513 


and paid lump sum for annual leave to 
his credit as of last date of active service. 
31 Comp. Gen. 581. amplified............ 


Lump-sum payments: 

Fraud, subversive organization member- 
ship, etc —application of statutory com- 
pensation restriction—restrictions in 
sec. 9A of Hatch Act and sec. 301 First 
Independent Offices Appro. Act, 1954, 
against payment of compensation to 
persons who advocate or who are mem- 
bers of organization which advocates 
overthrow of Govt. of U. 8. are applic- 
able to lump-sum payments for leave 
under act of Dec. 21, 1944_.............. 


Refunds upon reemployment: 


Court of Claims employees—since em- 
ployees of Court of Claims are not 
subject to Annual Leave Act of 1951 
or Lump-Sum Leave Act of 1944, 
classified employee who received 
lump-sum payment for annual leave 
upon being separated by reduction in 
force and who, prior to administra- 
tive action which restored him to duty 
retroactively, was reemployed by 
Court of Claims is not required to 
refund any portion of lump-sum leave 
payment made to him..__..........-- 


Income tax _ withholding—employees 
with annual leave to their credit who 
are separated from one agency and re 
employed by another prior to proc- 
essing of lump-sum leave payments 
may be paid that portion of leave 
which expired during interval between 
employments less income tax deduc- 
tion computed on such amount and 
have unexpired leave transferred, 
without income tax deduction, to re- 
employing agency in accordance with 
act of July 2, 1953, which amends 
lump-sum leave act of 194. B- 
59923, Aug. 30, 1946, and B-59278, 
Sept. 19, 1946, modified___...........- 


Installment or immediate refund pay- 
ment—leave forfeiture due to refund 
on installment plan—rule in 25 Comp. 
Gen. 592, which permits partial re- 
funds of lump-sum leave payment 
covering only amount of leave that 
can be recredited to employee who is 
reemployed prior to expiration of 
period covered by such payment is 
limited to cases in which restriction on 
amount of leave recreditable was due 
to enactment of statute between time 
of separation and date of reemploy- 
ment and therefore employee who was 
reemployed after enactment of statute 
and who forfeited leave as result of 
refund of lump-sum leave payment in 
installments is not entitled to partial 
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Lump-sum payments—Continued Lump-sum payments—Continued 
Refunds upon reemployment—Continued separated on Dec. 14, 1953, whose annual 
credit of forfeited leave on basis of leave would have extended through 
ee eg 17 Dec. 31, 1953, is entitled in computation 
Recredit of prior accrued leave : of her lump-sum leave payment to 
Back pay authorized by act of Aug. 24, half holidays on Dec. 24 and 31, 1953, 
1912, as amended by act of June 10, authorized by E. O. No. 10508 which 
1949, for employee who had both was signed on date of employee's separa- 
government and other employment tion but not filed in the National Ar- 
during interim period between re- chives until following day............. 254 
duction-in-force removal and ret- Statutory payment restrictions—doctors, 
roactive restoration is to be com- dentists, and nurses in Dept. of Medi- 
puted at rate received on date of cine and Surgery of Vet. Adm. who are 
removal, less amount earned for all separated from service, other than by 
employment, amounts for retire- death, are limited to lump-sum leave 
ment deduction adjustment, and payments authorized by lump-sum 
for liquidation of lump-sum leave leave act of Dec. 21, 1944, as amended 
payment, and, in event amount by sec. 4 (a) of act of July 2, 1953; and 
due is insufficient to cover required any lump-sum payments due those 
deductions, collection of difference whose services are terminated by death 
should be made from employee are restricted to amounts authorized 
prior to recrediting of leave........ 657 by sec. 501 of act of Sept. 1, 1954, which 
Maximum leave accumulation limita- amended act of Aug. 3, 1950, relating to 
tion—employee who, upon reem- settlement of accounts of deceased 
ployment prior to expiration of employeeS.........-.------------------+ 544 
period covered by lump-sum leave Transfer, separation, reappointment, etc.: 
payment, is permitted to refund Positions under different leave systems: 
payment in installments may be Commissioned personnel of Public 
refused use of such leave until full Health Service are considered 
refund has been made..........-..- 17 civilian officers and employees 
Reemployment after period of erroneous within purview of Annual and Sick 
separation—since employees of Court Leave Act of 1951 so that members 
of Claims are not subject to Annual transferring to and from Commis- 
Leave Act of 1951 or Lump-Sum Leave sioned Corps to other civilian 
Act of 1944, classified employee who positions are not entitled to lump- 
received lump-sum payment for sum leave payment but may have 
annual leave upon being separated annual and sick leave transferred 
by reduction in force and who, prior on adjusted basis...........---..-- 287 
to administrative action which restored Employees retired and immediately 
him to duty retroactively, was re- reemployed in temporary position— 
employed by Court of Claims is not an employee who was retired at the 
required to refund any portion of mandatory retirement age and im- 
lump-sum leave payment made to mediately reemployed pursuant to 
RR iicttienndetiinnttdiinectinendie 478 sec. 2 (b) of the act of February 28, 
Reemployment prior to receipt of lump- 1948, is entitled to a lump-sum 
sum payments—employees with an- leave payment computed on the rate 
nual leave to their credit who are of compensation he was receiving 
separated from one agency and re- at termination of his second employ- 
employed by another prior to process- ment, less deduction for his retire- 
ing of lump-sum leave payments ment annuity, as required by said 
may be paid that portion of leave Se 685 
= expired —_ interval — Military, naval, etc., personnel: 
employments income tax uc- 
tion computed on such amount and a a absences, Uberty periods, 
have unexpired leave transferred, py) 
without income tax deduction, to Leave charging requirement: 
reemploying agency in accordance Decision B-117972, Sept. 9, 1954, 34 
with act of July 2, 1953, which amends Comp. Gen. 117, holding that sub- 
lump-sum leave act of 1944. B-59923, sistence allowance may not be 
Aug. 30, 1946, and B-59278, Sept. 19, paid to Coast Guard enlisted men 
A I  ateniineecniaeiane 290 assigned to lightships and remote 
Regulations governing—Executive Order shore stations during periods of 
is effective when signed unless other- compensatory absences and that 


wise provided and, therefore, employee absences in excess of 48 hours (lib- 
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LEAVES OF ABSENCE—Continued 


Military, naval, etc., personnel—Continued 


Compensatory absences, liberty periods, 
ete.—Continued 


Leave charging requirement—Continued 


erty) are required to be charged to 
regular leave is modified by sus- 
pending effective date until end of 
present session of Congress to afford 
Sec. of Treasury opportunity to 
submit matter for legislative action. 
34 Comp. Gen. 117, modified as 
SEO GNOD.. .. ccnatedbaimneinsios 
Subsistence allowance may not be 
paid to Coast Guard enlisted men 
assigned to lightships and remote 
shore stations during periods of 
compensatory absences; further- 
more, absences in excess of 48 hours 
(liberty) are required to be charged 
to regular leave, in which event 
members will be entitled to sub- 
sistence allowance as authorized by 
E. O. No. 10119 for “periods of 
authorized leave”’.............---.- 
Pay equivalent payments: 

Leave accrued but unused prior to 
reassignment following detail outside 
United States—termination of Army 
officer’s assignment with foreign mis- 
sion established under mutual Secur- 
ity Act of 1951, and immediate reas- 
signment to duty in U. &., is not 
separation from service so as to entitle 
him to cash payment for leave accum- 
ulated while serving with foreign 
II - cnedeauiaieinhbsindtithieimetba 

Leave accrued but unused prior to 
separation, discharge, etc.—payments 
based on corrected records. See 
Records, military, naval, etc., correction; 
leave payments. 


Sick 


Accrual—suspension or removal from 
service—restoration to duty—although 
no additional leave accrues during 
periods of removal or suspension, em 
ployee who was ordered restored to 
former agency from which he trans- 
ferred with reemployment rights fol- 
lowing successful appeal to Civil Service 
Comm. is entitled to credit for annual 
leave which would have been trans- 
ferred on date former agency should 
have honored reemployment rights 
and he begins to accrue leave on date of 
actual restoration to duty............... 

Transfers—between positions under dif- 
ferent leave systems—Public Health 
Service Commissioned Corps—com- 
missioned personne! of Public Health 
Service are considered civilian officers 
and employees within purview of An- 
nual and Sick Leave Act of 1951 so 
that members transferring to and from 
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401 


Sick—Continued 
Commissioned Corps to other civflian 
positions are not entitled to lump-sum 
leave payment but may have annual 
and sick leave transferred on adjusted 


LIBRARY OF CONGRESS: 


Employees—applicability of acts relating to 
executive branch—agencies under legisla- 
tive branch of Govt. are not within scope 
of act of Aug. 26, 1950, relating to national 
security suspensions and separations 
of employees of departments and agencies 
under executive branch of Govt........... 


LICENSES: 


Penalties for fee delinquency—priority of 
application of payments—payments re- 
ceived by Federal Power Comm. which are 
insufficient to cover both annual license 
fees and delinquent payment penalties 
assessed tinder sec. 17 (b) of Federal 
Power Act should be applied first to 
penalties due and then the remainder, if 
any, to annual fees 


LIENS: 


Junior water facilities lien—government 
redemption of property upon prior lien- 
holder’s foreclosure—in view of broad au- 
thority vested in Sec. of Agriculture by 
Water Facilities Act, Secretary may bid 
on property at prior lienholder’s fore- 
closure sale or redeem property under 
State law to protect Govt’s. junior water 
facilities lien if prior lienholder forecloses 
under power of sale, provided Secretary 
determines action is proper to carry out 
Sass ccndsccenincticcctece 


LOANS: 


Government insured: 
Default—uncollectible judgments—uncol- 
lectible debts which administrative 
agencies are authorized to remove from 
their accounting records under par. 5 of 
General Regs. No. 120, Revised May 
18, 1954, include debts which were 
forwarded directly to Dept. of Justice 
for collection pursuant to specific stat- 
utory authority and established pro- 
cedures, and which were reduced to 
judgment by that department but which 
judgments have proved to be uncol 


Vesse reconstruction mortgages—und-r 
ship mortgage insurance provisions of 
act of Sept. 3, 1954, which amends 
Merchant Marine Act, 1936, Govt. 
may insure second mortgage given to 
private lending institution for recon- 
struction of vessel which was acquired 
by purchase from Govt. instead of under 
construct.on contract, and extent of 
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LOANS—Continued 
Government insured—Continued 


such insurance under sec. 1101 (f) of 
said act may include 90% of purchase 
money mortgage remaining unpaid plus 
90% of 75% of reconstruction costs..... 
Water facilities loans—property redemption 
upon prior lienholder’s foreclosure—in 
view of broad authority vested in Sec. of 
Agriculture by Water Facilities Act, 
Secretary may bid on property at prior 
lienholder’s foreclosure sale or redeem 
property under State law to protect 
Govt’s. junior water facilities lien if prior 
lienholder forecloses under power of sale, 
provided Secretary determines action is 
proper to carry out provisions of act...... 


MAILS: 


See Post Office Department, mails; Trans- 
portation, mails. 


MARITIME ADMINISTRATION: 


Appropriations. See Appropriations, Mari- 
time Administration. 


Maritime Service: 


Delegation of authority to commandant— 
psy and allowance rate-fixing authority 
vested in Sec. of Commerce by sec. 216, 
Merchant Marine Act, 1936, may not be 
delegated to Commandant of Maritime 
Service and, while clothing allowance 
payments heretofore made and accruing 
prior to end of current fiscal year based 
on Commandant’s instructions will not 
be questioned by GAO, similar pay- 
ments thereafter must be prescribed 
or approved by Sec. of Commerce...... 

Enrollees: 

Pay and allowances: 
Clothing allowances: 


Authority of Maritime Adm. pur- 
suant to sec. 216 of Merchant 
Marine Act, 1936, to prescribe 
clothing allowances for enrollees 
of Maritime Service is not changed 
by sec. 509 of Career Compensa- 
tion Act of 1949 which granted 
increased pay and allowance 
benefits to such enrollees__......_. 

Maritime training appropriations 
for 1954 and 1955, which are ex- 
pressly available for pay and al- 
lowances for personnel of Maritime 
Service comparable to those of 
Coast Guard, may be used to pay 
for clothing maintenance allow- 
ances for Maritime Service en- 
rollees at rates corresponding to 
clothing allowances prescribed for 
Coast Guard personnel... ......-- 

Pay and allowance rate-fixing au- 
thority vested in Sec. of Com- 
merce by sec. 216, Merchant 
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231 


Continued 


Maritime Service—Continued 
Enrollees— Continued 


Pay and allowances—Continued 
Clothing allowances—Continued 


Marine Act, 1936, may not be 
delegated to Commandant of 
Maritime Service and, while 
clothing allowance payments here- 
tofore made and accruing prior 
to end of current fiscal year based 
on Commandant’s instructions 
will not be questioned by GAO, 
similar payments thereafter must 
be prescribed or approved by Sec. 
of Commerce 


Mortgage insurance: 


Extent of insurance under act of Septem- 
ber 3, 1954—under ship mortgage in- 
surance provisions of act of Sept. 3, 
1954, which amends Merchant Marine 
Act, 1936, Govt. may insure second 
mortgage given to private lending in- 
stitution for reconstruction of vessel 
which was acquired by purchase from 
Govt. instead of under construction 
contract, and extent of such insurance 
under sec. 1101 (f) of said act may in- 
clude 90% of purchase money mortgage 
remaining unpaid plus 90% of 75% of 
reconstruction costs_...........-..---..- 

Regulations— Maritime Administration is 
not precluded by insurance termination 
provisions of sec. 1105 (e) of act of Sept. 
3, 1954, which amends Merchant Marine 
Act, 1936, from promulgating regulations 
governing responsibilities and obliga- 
tions of private lending institutions 
under ship mortgage insurance contracts 


Purchase, requisition, etc., of vessels. See 


Vessels, purchase, requisition, etc. 


Ship sales contracts. See Vessels, sales. 
Subsidies: 


Operating-differential subsidies: 

Federal Maritime Board proposal to 
make operating-differential subsidy 
rates available to subsidized operators 
before close of year in which such rates 
apply based on other than current 
data is within contemplation of sec. 
606 of Merchant Marine Act, 1936, 
which authorizes continued use of 
previous year rates during subsequent 
years, provided Govt. and operator 
concur, and “the final accounting” 
in sec. 603 (c) of said act will be the 
application of such rates to final 
audited costs of operators for year. .... 

Termination—accounting recapture pro- 
vision—under sec. 606 (5) of Merchant 
Marine Act of 1936, as amended, 
which provides for termination of 
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MARITIME ADMINISTRATION— 


Continued 

Subsidies—Continued 

Operating-differential subsidies—Con. 
operating-differential subsidy con- 
tracts and which contains accounting 
recapture provision, Maritime Adm. is 
required to have accounting upon 
termination of existing contract before 
entering into new operating-differen- 
tial subsidy contract.................. 


MARSHALS: 


Transportation of prisoners: 
Use of privately-owned vehicles: 
Expense reimbursement: 

Under act of May 24, 1949, which au- 
thorizes Attorney General to pro- 
mulgate regulations for use of pri- 
vately-owned automobiles by U. 8. 
Marshals on official business, pro- 
vision may be included in U. 8. 
Marshals Manual delegating au- 
thority to marshals to make deter- 
minations regarding use of toll 
roads rather than parallel free high- 


United States Marshals who purchase 
annual toll road permits for per- 
sonally owned automobiles, which 
are used in transporting prisoners, 
may be reimbursed equivalent toll 
charges for official travel on per trip 
basis if reimbursement does not 
exceed cost of annual permits....... 

Traveling expenses—Marshais outside 

United States returned for home leave— 

United States attorneys and marshals 

who are appointed by the President, 

with the advice and consent of the Senate, 
for specified terms of duty outside the 
continental United States are entitled at 
the end of their terms of duty to the 

benefits of the Home Leave Act of Aug. 31, 

1954, provided their appointments expire 

after the date of the act and they are 

reappointed for an additional period...... 


MEDICAL TREATMENT: 


Private—District of Columbia police and 
firemen—diag nostic studies—appropriation 
availability—Dist. of Col. appropriation, 
“Compensation and Retirement Fund 
Expenses,”” which under sec. 12 of act of 
Sept. 1, 1916, may not be used to pay cost 
of private medical treatment of police and 
firemen unless injury or disease for which 
treatment is given was incurred in actual 
discharge of duty may be regarded as 
available to pay costs of private diagnostic 
Studies up to point of definite determina- 
tion that disease or injury was or was not 
incurred in actual discharge of duty....... 
Public—Panama Canal Government—re- 
imbursement by other Federal Agencies— 
under sec. 107 of Civil Functions Appro. 
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Page | MEDICAL TREATMENT—Con. 


Act, 1955, personnel employed in Panama 
Canal Zone who are furnished educa- 
tion, hospital and medical services for 
themselves and dependents by Canal 
Zone Govt. are required to pay only 
charges established by Canal Zone Govt., 
and all unrecovered costs of furnishing 
such services must be borne by employing 
I IEE cnidcinscanoseternntnatcnes 


9 | MEETINGS: 
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See Conventions, Conferences, Associations, 


Etc. 


MILEAGE: 
Military, naval, etc., personnel: 


Reservists—travel to advanced training 
camp—member of Air Force Reserve 
Officers’ Training Corps who, as result 
of injuries sustained while en route from 
home to summer camp for advance 
training, was transferred to military 
hospital and subsequently discharged 
from Corps for medical reasons may be 
paid mileage from home to place of 
accident under secs. 47a and 47c of 
National Defense Act and also mileage 
from hospital to home under authority 
of act of June 15, 1936__................- 

Retirement—last duty station to selected 
home—retired regular Army officer who 
selected foreign city as home without 
requesting permission to reside in 
foreign country as required by Army 
Regs., and who with wife traveled to 
such overseas home by commercial 
means after personal reasons made it 
necessary to decline use of available 
Govt. transportation, is not entitled 
under pars. 1150-3 and 7002-1b of Joint 
Travel Regs. to reimbursement for 
traveling expenses or for transportation 


Routes—circuitous—deductions for trans- 
portation furnished—Army officer who 
on change of station from Japan to 
Camp Kilmer, N. J. travels by circui- 
tous route on Govt. airplane to West- 
over Air Force Base and thence by 
privately owned automobile to Camp 
Kilmer, distance of 177 miles, and who, 
had air travel been by most direct 
usually traveled route, would have 
landed at Washington, D. C., distance 
of 195 miles from Camp Kilmer, is en- 
titled to mileage for automobile travel 
for distance from Washington to Camp 
Kilmer not to exceed distance actually 
traveled from Westover Air Force 
Base to Camp Kilmer.................. 

Travel by privately-owned automobile: 
As being in lieu of all other expenses— 

in absence of statutory authority for 
payment of fares and tolls in addition 
to payment of mileage for travel of 
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MILEAGE—Continued 


Military, naval, etc., personnel—Con. 


members of uniformed services, fare 
paid for transportation of officer and 
automobile across English Channel 
may not be reimbursed in addition to 
mileage allowance... .................. 
Reservists travel to advanced training 
camps—member of Air Force Reserve 
Officers’ Training Corps who, as 
result of injuries sustained while en 
route from home to summer camp for 
advance training, was transferred to 
military hospital and subsequently 
discharged from Corps for medical 
reasons may be paid mileage from 
home to place of accident under secs. 
47a and 47c of National Defense Act 
and also mileage from hospital to 
home under authority of act of June 


Toll charges, See Tolls. 
Travel by privately-owned automobile: 


Administrative approval requirement— 
time consumed by per annum employee 
outside regular 40-hour workweek in 
traveling by privately-owned auto- 
mobile and Govt. vehicle in connection 
with official duties in repairing power 
transmission line may not be regarded 
as work, and payment of overtime com- 
pensation under sec. 201 of Federal 
Employees Pay Act of 1945 is limited 
to actual time spent at work; however, 
payment of mileage for use of employee’s 
ear is authorized if administratively 


As being in lieu of all other expenses— 
sec. 4 of Travel Expense Act of 1949 
authorizes allowance of mileage to 
employees for use of privately owned 
automobiles in performance of official 
travel on commuted basis and precludes 
any additional allowance on actual 
expense basis, except for certain specific- 
ally named tolls, so that employees who 
are authorized to use personally owned 
cars, are required to assume all other 
expenses of operation, including but not 
limited to parking fees, and irrespective 
of whether or not mileage is authorized _. 


Monthly allowances to District of Colum- 
bia police inspectors—inasmuch as 
Deputy Chief of Police, Executive 
Officer, and Deputy Chief in Charge of 
Traffic, are basically inspectors of Dist. 
of Col. Metropolitan Police Dept., 
they may be paid monthly allowance 
for use of privately-owned automobiles 
as authorized by Dist. of Col. Appro. 
Act of July 31, 1953, for limited number 
of inspectors of Police Dept.......... 


Parking fees, See Fees, parking. 
Toll charges, See Tolls. 


Page | MILEAGE—Continued 


248 


139 


Witnesses—reimbursement—mileage allow- 
ance payable under 28 U. S. Code 1821 
for travel performed by witnesses attend- 
ing U. S. courts is required to be computed 
according to transportation facility act- 
ually used on basis of ‘a usually traveled 
CO iis capcntamatninduinceicedliaaeiabiedtentioon 

See, also, Traveling Expenses. 


MISCELLANEOUS RECEIPTS: 


Island Trading Company of Micronesia— 
deposit requirement—provisions in In- 
terior Dept. Appro. Acts, 1953 and 1954, 
which provide that Island Trading Co. of 
Micronesia shall not have succession 
after Dec. 31, 1954, require that unobli- 
gated funds available to Company on 
that date as well as any recoveries of 
accounts receivable should be deposited 
in Treasury as miscellaneous receipts as 
soon as possible; however, in absence of 
any provisions of law requiring disposition 
of buildings and equipment, their reten- 
tion and use by Office of the Territories 
is in accordance with sec. 202 (c) of Federal 
Property and Administrative Services 
DUDE on, ckcikininsenencdentemenciils 


MORTGAGES: 


Government insured. See Loans, Govern- 
ment insured. 


MUNICIPALITIES: 


See States, subdivisions. 


NATIONAL GUARD: 


Drills for field training performed prior to 
Federal recognition—officer in  Ilinois 
National Guard who voluntarily relin- 
quishes his federally recognized commis- 
sion as colonel upon acceptance of com- 
mission as brigadier general is not entitled 
to Federal pay for armory drill and per- 
formance of administrative functions as 
colonel for period subsequent to his pro- 
motion in which no duties were per- 
Sorened 60 GROG cindsicsinmannneceensomes 

Duty in lieu of drills—regularly scheduled 
drill of National Guard officer’s unit which 
takes place while he is attending service 
school may not be regarded as “regularly 
scheduled drill or assembly”’ of his unit for 
appropriate duty pay; and performance 
of appropriate duty in lieu of regularly 
scheduled drill which officer has missed, 
due to attendance at service school for 
which he received basic pay cannot qualify 
officer for appropriate duty pay under 
provisions of subsec. 501 (a) of Career 
Compensation Act of 1949_............-.. 

Members—federal service mustering-in 
qualifications—failure to meet as affecting 
right to pay from Federal funds—member 
of the National Guard who under com- 
petent orders reported for active military 
service of U. 8. at assigned station where 


885 


Page 


307 


412 


273 


679 








NATIONAL GUARD— Continued 


he was on detached service until discharged 
because of physical disqualification for 
Federal service is entitled under sec. 201 
(e), Career Compensation Act of 1949, to 
receive active duty pay for period between 
date of reporting for active duty and date 
of discharge from service. 29 Comp. Gen. 


NEWSPAPERS: 
See Books, Periodicals and Newspapers. 


OFFICERS AND EMPLOYEES: 


Acceptance of foreign presents, emoluments, 
etc. — constitutional prohibition — accept- 
ance of annuity payments made by German 
Govt. to U. S. employee as damages for 
injury inflicted by Nazi regime while he 
was former citizen and public officia! of 
Germany does not violate Art. I, Sec. 9, 
clause 8 of U. S. Constitution prohibiting 
acceptance by Govt. employees of any 
payment, emolument, etc., from foreign 


Compensation. See Compensation. 

Dependente—schools—appropriation avail- 
ability—contracts executed by personnel 
instead of administrative office—military 
personnel in localities without adequate 
schools who personally ordered private 
correspondence courses for education of 
dependents are not entitled to be reim- 
bursed tuition charges under regulations 
issued pursuant to sec. 616 of Dept. of 
Defense Appro. Acts of 1952 and 1953 
which, in providing for private schooling 
of such dependents, required that any 
agreements with private correspondence 
schools be made by appropriate adminis- 
trative officers after proper administrative 
determination that existing facilities were 
WOR BNNs iin kein wen dsb eicnscdin 


Employees status determination for holiday 
compensation — regular employees de- 
fined—definition of term “regular em- 
ployees” contained in Civil Service Comm. 
regs. issued pursuant to act of July 11, 
1954, which amends holiday compensa- 
tion act of June 29, 1938, to authorize 
compensation to employees paid at per 
diem, per hour, or piece-work rates for 
days on which they are excused from duty 
by administrative order, may be uni- 
formly adopted for all types of non-work 
days specified in the 1938 act__...........- 

Fringe benefit act of Sept. 1, 1954: 
“Call-back” overtime—employee who 

returns to his station to perform over- 
time work which is part of regularly 
scheduled duties is not entitled to over- 
time on two-hour minimum basis au- 
thorized for unscheduled overtime by 
sec. 203 of Federal Employees Pay Act 
I intenvasinddiitenanngetiatl Sutuipeeden 
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Continued 


Fringe benefit act of Sept. 1, 1954—Con. 
Conversion of CPC grades: 


Any attempt to promote an employee 
between CPC grades on day of con- 
version to GS grade would violate 
requirements of sec. 106 (a), act of 
Sept. 1, 1954, which fixes GS grades to 
be assigned to those holding specific 
CPC grades on date conversion is 


Effective date of conversion of employee 
from CPC schedule to GS schedule 
under sec. 106 of act of Sept. 1, 1954, 
may be adjusted to date subsequent 
to date employee would have been 
entitled to periodic step-increase so 
long as conversion is made within 
six-month period prescribed by act-.-- 

Employee whose CPC position was 
converted to GS position pursuant to 
sec. 106 (b) of the act of Sept. 1, 1954, 
may have time spent at maximum 
scheduled rate in CPC position com- 
bined with time spent in first longevity 
step in GS position so as to be en- 
titled at end of three years of con- 
tinuous service to next longevity 
step-increase authorized by sec. 102 
ca sseetecetnemgetanetess 


Increases in compensation resulting from 
conversion of positions from CPC 
schedule to GS schedule in accordance 
with sec. 106 of act of Sept. 1, 1954, 
are not equivalent increases in com- 
pensation for periodic step or longevity 
increases and, therefore, service under 
both schedules may be combined and 
counted toward next periodic step or 
longivity increase.................-..- 


Increases in compensation which result 
from conversion of employees from 
CPC schedule to GS schedule, pur- 
suant to sec. 106 of act of Sept. 1, 
1954, are specifically authorized by law 
and are not to be viewed as equivalent 
increase in compensation within 
meaning of sec. 701 of Classification 
Act of 1949 for periodic step-increase 


Rule with respect to administrative dis- 
cretion in fixing salary of employees in 
cases of transfer, promotion, etc., to 
correspond to highest salary rate pre- 
viously attained has reference to 
salary rate rather than salary step 
within grade so that in converting 
employee from CPC schedule to GS 
schedule position under act of Sept. 1, 
1954, there is no authority to fix 
employee’s salary at rate in excess of 
highest previously attained salary 


EMPLOY EES— Page 
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OFFICERS AND EMPLOYEES— Page|; OFFICERS AND EMPLOYEES— Page 
Continued Continued 


Fringe benefit act of Sept. 1, 1954—Con. Fringe benefit act of Sept. 1, 1954—Con. 
Conversions of positions between classi- Conversion of positions between classi- 


fication and prevailing rate schedules: 


Although compensation saving provision 
in sec. 114 of act of Sept. 1, 1954, is 
applicable only to basic comepnsation 
and does not include foreign post 
differential or territorial cost-of-living 
allowances, there is nothing in the act 
which would preclude determination 
by Civil Service Comm., or in absence 
thereof, by administrative agency, 
that it is in public interest to save 
foreign and territorial differentials for 
employees outside U. S. whose posi- 
tions are converted from classified to 


fication and prevailing rate sched- 
ules—Continued 


employee would be entitled to night 
differential at rate prescribed generally 
for employees under prevailing rate 


Where at time of conversion from pre- 
vailing rate to classified position 
compensation of converted (prevailing 
rate) position exceeds basic com- 
pensation of new classified position, 
plus 10% night differential, entire 
night rate may be saved under sec. 
114 of act of Sept. 1, 1954; however, 


prevailing rate schedules_............. 708 night differential may not be paid in 
Although night differential payable to new position if it has been included in 
employees holding classified positions saved compensation..............---- 
is not part of basic compensation Where compensation of overseas position 
which, upon conversion of positions to which is converted from prevailing 
prevailing rate system, may be saved rate system to classified schedule is 
under sec. 114 of act of Sept. 1, 1954, less than basic compensation of new 
there is nothing in the act which would position, plus foreign or territorial 
preclude Civil Service Comm. or ad- differential, saving provision of sec. 
ministrative agency from making 114 of act of Sept. 1, 1954, is inappli- 
determination that public interest cable and employees should be paid at 
requires saving of night differential in classified rate plus differential_.---- 
conversion caseS........-.------------ 708 Where prevailing rate position is con- 
Although saving provision of sec. 114 verted to classified position and com- 
of act of Sept. 1, 1954, is not applicable pensation of converted (prevailing 
to transfer between different positions rate) position exceeds basic compen- 
after conversion action under Title 1 sation of new (classified) position, 
has been effected if transfers are be- plus post differential or cost-of-living 
tween classified positions after con- allowance, sec. 114 of act of Sept. 1, 
version, Civil Service Comm. may 1954, saves basic compensation of 
prescribe basic rate of compensation converted (prevailing rate) position 
under authority of sec. 802 (a) of in its entirety; however, since com- 
Classification Act of 1949; but if pensation of prevailing rate position 
' transfers are between prevailing rate which is saved to overseas employee 
{ positions, compensation may be saved after conversion of his position to 
: only upon administrative determina- classified position is not rate fixed by 
tion that action is in public interest.. 708 statute, no foreign or territorial differ- 
Incumbents of positions which are ential is payable..-....-..---------- 
converted from classification act Longevity step increases: 
schedules to prevailing rate schedules, Employee who has received longevity 
; or vice versa, under present Civil step-increase in grade to which demot- 
i Service Comm. standards rather than ed prior to act of Sept. 1, 1954, which 
under sec. 202 (7) of Classification permits additional step-increases be- 
Act of 1949 as it existed prior to amend- yond maximum scheduled rate of 
{ atory act of Sept. 1, 1954, are entitled grade, may count service earned at 
‘ to compensation saving benefits of maximum or longevity step in higher 
' sec. 114 of 1954 act...........-...--. 708 grade toward next longevity step- 


Saving provision of sec. 114 of act of 
Sept 1, 1954, is complied with if upon 
conversion of classified position to 
prevailing rate schedule employee is 
compensated at night rate equal to 
his previous basic compensation ex- 
clusive of night differential; however, 
if night rate in classified position is 
not saved by special regulation upon 
conversion to prevailing rate schedule, 


increase in grade to which demoted, 
provided that pay recomputations 
incident to longevity increase are not 
made prior to Sept. 12, 1954.......... 


Employees who, prior to demotion 
within grade GS-15 to GS-11 level, 
have had more than three years’ 
comtinuous service at or above max- 
imum scheduled rates of grade im- 
mediately preceding act of Sept. 1, 
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Continued 


Fringe benefit act of Sept. 1, 1954—Con. 


Longevity step increases—Continued 
1954, are entitled under sec. 103 (a) 
to count service in higher grade toward 
one longevity step-increase in lower 
grade; however, employees who are 
demoted below grade 11 may count all 
prior service creditable for longevity 
purposes in determining longevity 
steps in demoted positions.......... 
Under civil service regulations imple- 
menting E. O. No. 9721, leave of 
absence of not more than three years 
during which employee served with 
international organization does not 
constitute break in service so that 
employee whose creditable service 
at maximum salary step of grade 
GS-13 before and after employment 
for twenty months with Food and 
Agricultural Organization of United 
Nations totaled more than three years 
prior to Sept. 12, 1954, effective date of 
act of Sept. 1, 1954, is entitled to 
longevity increase provided in sec. 103 


Under longevity step-increase provisions 
of act of Sept. 1, 1954, an employee who 
was demoted may count continous 
service in higher grade toward longev- 
ity step-increase in lower grade...... 


Hours of work: 


Administrative adjustment of work week : 
Wage board employees whose normal 
work shifts consisting of ten days duty 
and four days off are required to be 
changed periodically, with result that 
last workweek in old schedule and 
first workweek in new schedule over- 
lap, are not precluded by sec. 23 of 
40-hour-week statute of Mar. 28, 1934, 
from receiving additional compensa- 
tion for overtime performed during 
overlapping period which would yield 
higher total compensation for both 


Weekly tour of duty consisting of 20 
hours actual work and 70 hours stand- 
by time at home may be established 
for wage board employees at Govt. 
electric powerplant and compensation 
for work and stand-by time may be 
fixed in accordance with prevailing 
industrial practices so as to entitle 
employees to equvalent of 40 hours 
pay for such workweek.-........ ane 


Ejight-hour law and forty-eight hour stat- 
ute—while period of stand-by time 
during which wage board employee at 
remote Govt. powerplant on call at 
home may not be considered “labor” 
within meaning of 40-hour week statute 
of Mar. 28, 1934, for payment of overtime 
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Continued 
Hours of work—Continued 


compensation, and does not constitute 
“work” within meaning of eight-hour 
law of Aug. 1, 1892, payment of com- 
pensation may be made for such stand- 
by time on pro rata basis of regular 


Overlapping work weeks—wage board em- 
ployees whose normal work shifts con- 
sisting of ten days duty and four days 
off are required to be changed periodi- 
cally, with result that last workweek 
in old schedule and first workweek in 
new schedule overlap, are not pre- 
cluded by sec. 23 of 40-hour-week stat- 
ute of Mar. 28, 1934, from receiving addi- 
tional compensation for overtime per- 
formed during overlapping period which 
would yield higher total compensation 
I 

Overtime—Compensation. See Compen- 
sation, overtime. 

Wage board, etc., employees: 

Wage board employees whose normal 
work shifts consisting of ten days duty 
and four days off are required to be 
changed periodically, with result that 
last workweek in old schedule and first 
workweek in new schedule overlap, 
are not precluded by sec. 23 of 40- 
hour-week statute of Mar. 28, 1934, 
from receiving additional compensa- 
tion for overtime performed during 
overlapping period which would yield 
higher total compensation for both 

Weekly tour of duty sonsisting of 20 
hours actual work and 70 hours stand- 
by time at home may be established 
for wage board employees at Govt. 
electric powerplant and compensa- 
tion for work and stand-by time may 
be fixed in accordance with prevailing 
industrial practices so as to entitle 
employees to equivalent of 40 hours 
pay for such workweek _.............. 


488] Leaves of absence. See Leaves of Absence. 


216 


Life insurance—refund of premiums—em- 
ployee who while in annual leave status 
was automatically covered under Federal 
Employees’ Group Life insurance pro- 
gram for two pay periods and on his return 
waived coverage may not be refunded 
any deductions under CSC regs. which 
permitted refunds only in cases of waivers 
received by employing agency prior to 
end of first pay period of coverage. ....... 

Qualifying for duties: 

Employees taking examinations for other 
positions: 

Departments and agencies may not 
reimburse individual for expenses in- 
cident to travel from one place to 
another for purpose of determining 


216 


216 


257 
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Continued 
Qualifying for duties—Continued 


Employees taking examination for other 
positions—Continued 


qualifications for position with Govt. 
if position is subject to Civil Service 
rules and regulations and Classifica- 
tion Act of 1949 so that Internal rev 
enue Service employee may not be 
reimbursed for travel and subsistence 
expenses incurred for purpose of taking 
Civil Service examination to de- 
termine qualifications for employ- 
ment as Internal Revenue Agent-.-... 
Where travel of Internal Revenue Serv- 
ice employee for purpose of taking 
non-competitive written examination 
for position of agent is shown to have 
been required by Internal Revenue 
Service rather than Civil Service 
Comm., and Internal Revenue Service 
determines time and place, designates 
persons to participate, and thereafter 
determines persons who meet qualifi- 
cations and are eligible for reassign 
ment or promotion, such travel is con- 
sidered to be in interest of Govt. rather 
than for benefit of employee and, 
therefore, expenses may be paid by 
Govt. 34 Comp. Gen. 114, amplified. 
Reduction in rank—preference eligible em- 
ployees—compensation rights after restora- 
tion—demoted employee who is ordered 
retroactively restored to former position 
after successful appeal under sec. 14 of 
Veterans’ Preference Act of 1944 is en- 
titled to compensation for period of un- 
justified demotion pursuant to amendatory 
act of Aug. 4, 1947, computed on basis of 
amount which would have been earned 
for period in grade from which demoted... 
Retirement. See Retirement, civilian. 


Separation from service: 

Compensation for periods between sep- 
aration without cause and reinstatement. 
See Compensation, discharges, and dis- 
missals, compensation for periods be- 
tween separation without cause and 
reinstatement. 


Effective date—there is no requirement 
incident to transfer between Govt. 
agencies that employee be separated 
at close of business on last workday, 
or last day of pay period, and GAO 
may not change effective date of sep 
aration so that service toward within- 
grade salary increase under section 701 
of Classification Act would commence 


Failure of agency to honor employee's 
reemployment righte—refusal of agency 
or department to reemploy person 
who was involuntarily separated from 
agency to which he transferred with 


1l4 
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Continued 
Separation from service—Continued 


reemployment rights is tantamount to 
removal or suspension without pay as 
contemplated by act of Aug. 24, 1912, 
as amended by act of June 10, 1948, and 
subsequent reem ployment of employee— 
directed by Civil Service Comm. on 
grounds of violation of reemployment 
rights—fulfills requirements of 1912 
statute respecting restoration so as to 
entitle employee to back pay for period 
Ge ikcctensdudietecsecetsese< 


Legislative employees—agencies under 


legislative branch of Govt. are not 
within scope of act of Aug. 26, 1950, 
relating to national security suspensions 
and separations of employees of depart- 
ments and agencies under executive 
SE eer thesiccrenniinatcce 


Non-compliance with statutory, etc., 


conditions—procedural defects—em- 
ployees who are restored to duty by order 
of Civil Service Commission because 
employing agency failed to follow 
procedural requirements of sec. 14 of 
Veterans’ Preference Act of 1944 are en- 
titled to back pay benefits of act of Aug. 
24, 1912, as amended, for periods of un- 
justified or unwarranted removals. 2 
C. G. 209; 32 C. G. 210, 356, overruled... 


Reduction in force: 


Failure to immediately reemploy career 
employee to vacant position—ad- 
ministrative failure to immediately 
appoint to vacant position career 
employee who had been separated 
from service by reduction in force, 
and whose name was on reemployment 
priority register, does not constitute 
unjustified or unwarranted removal or 
suspension from service within mean- 
ing of back pay act of Aug. 24, 1912, 


Oral inquiry as constituting appeal— 
employee who, prior to actual sep- 
aration by reduction in force, made 
oral inquiry at personnel office of em- 
ploying agency concerning propriety 
of separation may be regarded as 
having made “an appeal to proper 
authority” within purview of sec. 
6 of act of Aug. 24, 1912, and is en- 
titled to back pay for period during 
which he received no compensation 
based upon administrative finding 
that separation was unjustified and 


Subversive activity prohibition: 
Operation of statutory restriction—In view 


of fact that Dept. of Justice has not 
compiled specific list of organizations 
advocating overthrow or destruc- 
tion of the Govt., that Department 


478 
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Continued 


Subversive activity prohibition—Continued 


Operation of statutory restriction—Con. 
should be consulted on any question 
concerning subversive character of 
particular organization in deter- 
mining violations of sec. 9A of Hatch 
Act or of restrictions similar to that 
in sec. 301 of First Independent Offices 
Appro. Act, 1954, against payment of 
compensation to persons who are 
members of organizations which ad- 
vocate overthrow of the Govt. 34 
Comp. Gen. 297, modified_.-......... 

Prohibitions in sec. 9A of Hatch Act 
and sec. 301 of First Independent 
Offices Appro. Act, 1954, respecting 
membership in organizations ad- 
vocating overthrow of Govt. of U. 8. 
are directed at present membership 
in subversive organization and are not 
for application where membership in 
organization listed by Atty. General 
under authority of E. O. No. 10450 
has been completely severed prior to 
acceptance of Federal employment or 
prior to enactment of statutory re- 
lin sntnateniniwieesinaeaniinn 


Statutory compensation restriction—w here 
employee has been separated from 
service because of membership in organ- 
ization listed by Atty. General pursuant 
to authority in E. O. No. 10450, his 
employment is in contravention of both 
sec. 9A of Hatch Act, which requires 
forfeiture of all compensation due at 
date of removal from service, and re- 
strictions similar to that in sec. 301 of 
First Independent Offices Appro. Act, 
1954, which requires refund of all com- 
pensation previously paid. ............- 


Suspension from duty: 


Compensation for period of unjustified 
suspension. See Compensation, suspen- 
sion from duly, compensation for period 
of unjustified suspension. 

Employee status requirement—non-vet- 
eran employee who held excepted ap- 
pointment of indefinite tenure under 
Schedule A of Civil Service Rules may 
not be considered to have been in classi- 
fied civil service within contemplation 
of act of Aug. 24, 1912, so as to be en- 
titled to salary for interim between sus- 
pension from duty because of disquali- 
fication and subsequent restoration pur- 
suant to successful administrative appeal _ 
Legislative employees—agencies under 
legislative branch of Govt. are not 
within scope of act of Aug. 26, 1950, 
relating to national security suspen- 
sions and separations of employees of 
departments and agencies under execu- 
ee Si icemisenqennnccnna> 
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See Officers and 
Employees, subversive activity prohibition. 


Training: 
Appropriation availability: 


Census employees trained for univac 
operation—expenses of training course 
at private firm for several employees 
of Bureau of Census in operation 
and maintenance of univac equipment 
may be paid from Bureau’s appropria- 
tions for salaries and expenses in view 
of expected future benefit to agency, 
the administrative determination of 
economy and efficiency, and the fact 
that training can be obtained only 
from builders of equipment.._._._.__. 

Civil Service Commission employees— 
in absence of specific statutory au- 
thority, appropriations for Civil 
Service Comm. are not available for 
paying salary, travel expenses and sub- 
sistence of employee selected to attend 
Management course which is not es- 
sential to functions vested by law in 
Commission, even though such at- 
tendance might ultimately result in 
internal management improvement_- 

Interior Department Employees—ex- 
penses of training selected employees 
at universities and nonfedera! facilities 
may be paid from appropriated funds, 
in absence of specific statutory au- 
thority, where particular training is 
(1) special in nature and for limited 
duration, (2) essential to purpose for 
which appropriation is made, and (3) 
is not type which employee would be 
expected to furnish at own expense._-_ 


Personal v. Government expense: 


Department of the Army—civilian func- 
tions—funds appropriated in the Civil 
Functions Appro. Act of 1955 for rivers 
and harbors, flood control, and related 
activities are available for expenses of 
contract training of selected civilian 
employees in specialized courses of 
instruction, if it is administratively 
determined that instruction is es- 
sential to carrying out activities for 
which such appropriations are made 
and is not for personal convenience or 
knowledge of employees__..........-- 

Determinative factors—expenses of train- 
ing selected employees at universities 
and nonfederal facilities may be paid 
from appropriated funds, in absence 
of specific statutory authority, where 
particular training is (1) special in 
nature for limited duration, (2) es- 
sential to purpose for which appro- 
priation is made, an (3) is not type 
which employees would be expected 
to furnish at own expense........ a 
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Suspension from duty—Contiaued 
Subversive activity. 
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Continued 

Training— Continued 
See, also, Colleges, Schools and Universities. 

Transfers—effective date—interagency trans- 
fers—there is no requirement incident to 
transfer between Govt. agencies that 
employee be separated at close of business 
on last workday, or last day of pay period, 
and GAO may not change effective date 
of separation so that service toward with- 
in-grade salary increase under sec. 701 of 
Classification Act would commence in 
an earlier pay period__................ 

ORDERS: 

Military, naval, etc., personnel: 

Travel: 


Amendment—requirement for General 
Accounting Office settlement of 
claims—claims for payment of travel 
expenses based on retroactive modifi- 
cation or correction of travel orders 
are considered of doubtful validity 
and may not be paid administratively 
but are required to be submitted to 
GAO for settloment................... 

Retroactive—requirement for General 
Accounting Office settlement of 
claims—claims for payment of travel 
expenses based on retroactive modifi- 
cation or correction of travel orders 
are considered of doubtful validity 
and may not be paid administratively 
but are required to be submitted to 
GAO for settlement.................. 


PANAMA CANAL: 

Canal Zone Postal Service—postage fee 
charged other Federal agencies—agencies 
of Federal Govt. entitled to free trans- 
mission of mail pursuant to sec. 5 of act of 
Mar. 3, 1877, are not required to pay Canal 
Zone Govt. postage on penalty mail 
deposited in Canal Zone post offices___-. 

Cost-of-living allowances. See Allowances 
and Differentials; Cost-of-living allowances; 
Territorial allowances; Persons employed 
in Panama Canal Zone. 

Employees: 

Injury or death—computation of compen- 
sation for disability benefits—additional 
compensation generally called differ- 
ential which is authorized Canal Zone 
employees under sec. 81, title 2 of Canal 
Zone Code is additional pay within 
meaning of sec. 12 of Federal Employees’ 
Compensation Act and, therefore, may 
not be taken into account in determining 
pay upon which disability or death 
compensation is computed under act-. 

Judges, district attorneys, and marshals— 
compensation and perquisites—practice 
of Canal Zone Govt. in furnishing 
living quarters rent free to district 
judge, district attorney, and marshal, 
whose salaries have been fixed without 
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Employees—Continued 


regard to free quarters, is contrary to 
laws which prohibit receipt of compen- 
sation or perquisites beyond salaries 
allowed by statute, thus making man- 
datory application of Budget Cir. A -45 
which establishes rental rates for quarters 
supplied to Federal employees.___- 


Transportation of dependents and hease- 


hold effects and traveling expenses. 
See Transportation, dependents; Trans- 
portation, household effects; Traveling 
expenses. 


PATENTS: 
Fees—payment by Government agencies— 


patent requested for nongovernmental 
interest—Govt. agency which assumes 
responsibility for patent fees and charges 
under formal agreement with nongovern- 
mental interest in exchange for royalty- 
free license to an invention may pay costs 
of processing patent application. 33 
Comp. Gen. 559, modified__-..........._- 
Government procurement—patented process 
restricting Government compensation— 
invitation for bids and specifications which 
set out minimum needs of Govt. in general 
terms without reference to patented device, 
trade name, or proprietary article are not 
restrictive of competition merely because 
they include articles which can be manu- 
factured only under patented process --.--. 


PAY: 


Active duty: 
Hospitalization, medical treatment, etc.: 


After termination of training duty— 
Army Reserve officer who received 
medical treatment at home for disease 
contracted during short period of 
active duty training which terminated 
during hospitalization, and who was 
subsequently rehospitalized for same 
disease, is not entitled to pay and al- 
lowances for period of home treatment 
under act of June 15, 1936, which pre- 
cludes consideration of periods of 
“home treatment” as periods of hos- 
pitalization for continuation of pay 
after termination of active duty train- 
ing, or under act of June 20, 1949, which 
provides benefits in cases where 
active duty is in excess of 30 days and 
where disability results from injury .. 

Diness or injury of reservists en route to 
training station—member of Air Force 
Reserve Officers’ Training Corps who 
was injured and hospitalized while en 
route to summer camp for advanced 
training is not entitled to pay at 
summer camp rate for period of hos- 
pitalization since act of June 15, 
1936 provides for continuation of pay 
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PAY—Continued 
Active duty—Continued 


Hospitalization, medical treatment, etc.— 
Contiaued 


at rate received by member at time of 


National Guard personnel—National 
Guard enlisted members ordered to 
active duty for training for less than 
thirty days who are injured while 
returning from place of field training 
are entitled under seo. 3 of act of 
June 20, 1949, to pay and allowances 
for period extending beyond ordered 
training period during which they 
were confined to homes under medical 
treatment and were totally  in- 
capacitated and unable to pursue 
civilian occupations.................-- 


National Guard—entitlement as affected 


by failure to meet Federal service 
mustering-in qualifications—member of 
National Guard who under competent 
orders reported for active military serv- 
ice of U. 8S. at assigned station where 
he was on detached service until dis- 
charged because of physical disquali- 
fication for Federal service is entitled 
under sec. 201 (e), Career Compensation 
Act of 1949, to receive active duty pay 
for period between date of reporting for 
active duty and date of discharge from 
service. 29 Comp. Gen. 402, modified _-. 


Retired personnel—advanced in rank— 
retired Navy captain who was ad- 
vanced on retired list pursuant to sec. 
12 (1) of act of June 23, 1938, to the rank 
of rear admiral and recalled to active 
duty as captain and by subsequent 
orders which stated that he would 
“continue to serve on active duty in 
rank of rear admiral’ served in such 
rank, is entitled to active duty pay of 
rear admiral only from date of sub- 
SP a inwcc tei cncdntscteciee 


Travel time on release from active duty: 


Actual travel time—pay and allowances 
for travel time authorized by sec. 201 
(e) of Career Compensation Act of 
1949 for members of reserve com- 
ponents of uniformed services on re- 
lease from extended active duty for 
more than thirty days may not be paid 
prior to actual performance of travel__ 


Time limitations—although sec. 201 (e) 
of Career Compensation Act of 1949 
and E. O. No. 10153 do not prescribe 
any time limitation during which 
travel must be performed by members 
of reserve components of uniformed 
services on release from extended 
active duty, reasonable time is con- 
templated and suggestion is made that 
consideration be given to amending 





INDEX DIGEST 


Page , PAY—Continued 


369 


387 


Active duty—Continued 
Travel time on release from active duty— 


Continued 

administrative regulations to include 
definite time limitation for perform- 
ance of such travel_................... 


Additional: 
Administrative function pay—Naval Re- 


serve—administrative function, ‘‘com- 
mand pay,” authorized at annual rate 
by sec. 501 (c) of Career Compensa- 
tion Act of 1949 may be credited on 
monthly basis and, therefore, Naval 
Reserve officer who was authorized to 
command reserve unit and who exe- 
cuted waiver to Veterans Administra- 
tion for 48 days pension, disability al- 
lowance, etc., while participating in 
reserve duty training is entitled to 
proportionate amount of administra- 
tive function pay for duty during period 
iliac meechatillite 


Aviation duty: 


Flight deficiencies: 

Officer under flying orders who has 
flown only two hours during month 
(Oct.) in which he departed from 
U. S. for assignment to overseas 
station where it was impracticable 
to participate in regular flights, and 
who did not make up flight deficien- 
cies within three-month period 
prescribed by E. O. No. 10152, is 
not entitled under said order to 
flight pay for any part of period 
Oct. 1 to Dec. 31, but is entitled to 
flight pay under sec. 628, Dept. of 
Defense Appro. Act, 1954, for period 
of assignment at station outside 
ci a a tac ate Sa 

Officer under flying orders who is 
assigned to duty outside U. 8. and 
is in travel status for portions of two 
calendar months is entitled to flight 
pay for portion of travel within each 
month provided he has otherwise 
qualified for such pay under E. O. 
No. 10152 for respective month-_-- 

Officer under flying orders, who left 
U. 8. on Nov. 16, 1953 without hav- 
ing performed any flights during 
Oct. and Nov. 1953 and who arrived 
at assigned station outside U. 8. 
on Nov. 28, 1953, where regular 
flights were impractical, and who 
departed from such station on Dec. 
17, 1953, for U. 8., arriving thereat 
on Mar. 27, 1954, would be barred 
by three month grace period of E. O. 
No. 10152 (Dec. 31) from making up 
flight deficiencies_-__.-.............- 

Officer under flying orders who prior 
to departing from U. 8. for duty at 
station outside U. 8. where partici- 
pation in regular flights was im- 
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PAY—Continued Page | PAY—Continued Page 
Additional—Continued Additional—Continued 
Aviation duty—Continued Aviation duty—Continued 
Flight deficiencies—Continued of attending primary flight training 


practical would be entitled to flight 
pay during period of return travel 
from such station to U. 8. if he 
otherwise qualified under E. O. No. 
10152 for flight pay for calendar 
month or months in which travel 


class where he was ordered to partici- 
pate in frequent and regular flights as 
crew member until graduation, is 
not entitled to incentive pay for aerial 
flights for interim period between 
graduation from primary training 


was performed._.................-.. 243 class and date of second course of 
Officer under flying orders who, while instruction, notwithstanding orders 
assigned to station outside U. 8. issued after officer arrived at Army 
where it is impractical to participate Aviation School which purported to 
in regular flights, travels to another authorize flights for period prior 
station outside U. S. where it is thereto.............-.-.-.------------ 636 
likewise impractical to participate Contact with lepers: 
in regular flights is entitled to flight Continuous performance of duty 
pay during period of such travel requirement: 
only if he otherwise qualified under Army officer whose orders contemplat- 
E. O. No. 10152 for such pay for ed performance of clinic duty at 
calendar month in which travel was leprosarium from time to time 
performed -........----------------- 243 over indefinite, but extended period 
Officer who performed no flights of 30 days or more, may be paid one 
_— a re eee who month’s incentive pay for each 
- S. On Nov. 20, ae es calendar month during which he 
signment at station outside U. 8. was under orders to clinic duty at 
eae meee ae leprosarium and during which he 
, — actually performed such duty on 
1953, must make up flight time (12 one or more days; however, any part 
hours) by Dec. 31, 1953 in order to of month when officer was not under 
be entitled to flight pay for period, orders to such duty should be ex- 
0a tes a oe renee = cluded in computing incentive pay _- 55 
m Nov. 0 6 period a b 
outside station). If during period Sec. 204 (a) of Career Compensation 
Dec. 27 to 31, officer makes flights Act of 1949, and E. O. No. 10152, 
ageregating 4 or more but less than contemplate payment of incentive 
12 hours, he would be entitled to pay to members for duty involving 
flight pay for Nov. 28 to 30, under intimate contact with Persons 
sec. 628, Dept. of Defense Appro. afflicted with leprosy during any 
Act, 1954, and from Dee, 1 to 31 month, or part thereof, when mem- 
under E. O. No. 10152 ar ber concerned is ordered to and per- 
Sec. 628 of Dept. of Defense Appro. forms such duty on one or more days 
Act, 1954, which provides for flight of month, provided orders require 
pay to officers assigned to duty out- performance of duty on either full- 
: side U. S. without necessity of time, part-time or intermittent basis 
: meeting minimum requirements of extending over continuous period 
E. O. No. 10152, covers only period of not less than 30 days...... . 55 
between date of reporting for duty Demolition duty —development and testing 
at assigned station where required of demolition techniques and equip- 
flights are excused and date of ment—members of uniformed services 
detachment therefrom and does not who pursuant to competent orders are 
affect in any other way the operation assigned to duties involving research, 
of Executive order and, therefore, development and testing of special 
officer under flying orders assigned explosive ordnance tools and equip- 
to duty outside U. S. where aerial ment may not be considered as per- 
flights are impractical is not entitled forming duty involving demolition of 
| to flight pay without performing explosives within meaning of sec. 9 (b) 
Sle Ws lng wenden of E. O. No, 10152, so as to be entitled to 
wei a ae ee ’ ite. and 36 incentive pay for performance of hazard- 
arrival at new station—Army officer ous duty in absence of showing that such 
who was ordered to Army Aviation duty met stipulated requirements of 
School for course of instruction, with law and regulations regarding demolition 


temporary duty en route for purpose itr ca cen ahi ceenania tae 173 
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PAY —Continued 
Additional—Continued 
Gratuities. See Gratuities. 


igher command—competency of orders 
assigning higher command—higher com- 
mand pay provisions of act of April 26, 
1898, contemplate that officer who ex- 
ercises higher command does so under 
orders issued by President, or at his 
direction and, therefore, officer who 
exercised higher command by au- 
thority of person other than President 
is not entitled to any additional pay-__- 


Sea and foreign duty pay: 


Vessels restricted to inland waters of the 
United States—Great Lakes—Sea duty 
pay authorized by sec. 206 of Career 
Compensation Act of 1949 and E. O. 
No. 10168 for duty on vessels, other 
than those restricted to service in 
inland waters of U. S., may not be 
paid to enlisted personnel serving on 
naval vessels operating or located on 
Great Lakes, except where such 
vessels actually operate outside inland 
waters for period of eight days or more_ 

Vessels restricted to inland waters of 
United States—Potomac River—de- 
termination by head of department 
that duty aboard U. 8S. 8. Sequoia 
operating on Potomac River con- 
stituted sea duty for additional pay 
had no effect after Oct. 1, 1949, date of 
enactment of Career Compensation 
Act of 1949 which authorized sea duty 
pay in accordance with regulations 
issued by the President and, therefore, 
enlisted personnel assigned to U. 8. 8. 
Sequoia after Nov. 1, 1950, effective 
date of E. O. No. 10168, were not on 
sea duty for additional pay purposes 
within definition in secs. 2 (A) and 
(D) of Executive order, which except 
duty on vessels restricted to service 
in inland waters of U.S 


After expiration of enlistment—periods of 
confinement, awaiting trial, etc,—re- 
tention period to make good time lost— 
Marine Corps enlisted man who, while in 


a 


onfinement imposed by a general court- 


martial, made application, pursuant to 
act of May 21, 1928, to make good time 
lost by reason of the conviction, and whose 
application was approved on date his 
enlistment normally would have expired, 


is 
st 


entitled, upon restoration to full duty 
atus after completion of the sentence, 


to pay and allowances from the date of 
SOUS.  sbctkidn tha idctlndtbessiiiés 


Appropriate duty—National Guard—sub- 
stitution for drill attendance—regularly 
scheduled drill of National Guard of- 
ficer’s unit which takes place while he is 
attending service school may not be 
regariled as ‘‘regularly scheduled drill or 
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assembly” of his unit for appropriate 
duty pay; and performance of appropriate 
duty in lieu of regularly scheduled drill 
which officer had missed, due to attend- 
ance at service school for which he re- 
ceived basic pay, cannot qualify officer 
for appropriate duty pay under provisions 
of subsec. 501 (A) of Career Compensa- 
CR EE GE BI. cine ontdtctiocnwnctidtdacs 


Aviation duty. See Pay, additional, aviation 
duty. 


Checkages and forfeitures: 
Court-martial sentences: 


Effective date—forfelture of combat 
duty pay—army enlisted man who was 
honorably discharged from enlistment 
in which he performed service for 
which combat pay subsequently was 
authorized by Combat Duty Pay Act 
of 1952, but who deserted after reen- 
listing and was in desertion status on 
date-of enactment of said act, and who 
upon apprehension was sentenced by 
court-martial to forfeit all pay and 
allowances to become due, does not 
forfeit combat pay for duty per- 
formed in prior enlistment, even 
though statute which authorized 
combat pay was not enacted until 
after member’s desertion............_- 


Retention period to make good time 
lost— Marine Corps enlisted man who, 
while in confinement imposed by a 
general court-martial, made applica- 
tion, pursuant to act of May 21, 1928, to 
make good time lost by reason of the 
conviction, and whose application 
was approved on date his enlistment 
normally would have expired, is 
entitled, upon restoration to full 
duty status after completion of the 
sentence, to pay and allowances from 
the date of restoration. -_..........._. 

See, also, Pay, withholding, debt liquidation. 

De facto status: 

Color of authority requirement—appoint- 
ment orders terminating higher rank 
appointment in reserves—de facto officer 
is one who serves under appointment 
which he was justified in believing was 
competent to invest him with such office 
so that Captain in Reserves who con- 
tinued to receive pay and allowances of 
that grade after he had accepted appoint- 
ment in Regular Army under orders 
expressly providing that acceptance of 
appointment as second lieutenant would 
automatically terminate appointment 
in Reserves may not be considered as 
having served in good faith on active 
duty in grade of Captain and entitled 
to retain such payments_............-.. 
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De facto status—Continued Drill: 
Retention of pay already paid: National Guard: 
Army Reserve captain who accepted an Attendance requirements—appropriate 
appointment in the Regular Army as duty substitution—regularly scheduled 
a second lieutenant under orders which drill of National Guard officer’s unit 
provided in clear and unmistakable which takes place while he is attending 
language that a reserve appointment service school may not be regarded as 
in any component of the Armed Forces “regularly scheduled drill or assem- 
would automatically be terminated on bly” of his unit for appropriate duty 
date of execution of the oath of office, pay; and performance of appropriate 
may not retain pay and allowances duty in lieu of regularly scheduled 
received in grade of captain from date drill which officer has missed, due to 
of acceptance of Commission as second attendance at service school for which 
lieutenant upon basis that orders were he received basic pay cannot qualify 
addressed to him as Captain and af- officer for appropriate duty pay under 
forded justification for assuming that provisions of subsec. 501 (a) of Career 
he had been promoted to such rank... 132 Compensation Act of 1949__..._._____ 679 
Person who subsequent to date of ap- Federal recognition—drills or field train- 
pointment as first lieutenant in Regu- ing performed prior to recognition— 
lar Army received commission which officer in Illinois National Guard who 
indicated appointment as “captain” voluntarily relinquishes his federally 
in Army of U. S. rather than in Offi- recognized commission as colonel upon 
cers’ Reserve Corps as intended and acceptance of commission as brigadier 
who was ordered to active duty as general is not entitled to Federal pay 
captain may be regarded as in de facto for armory drill and performance of 
status and need not refund pay and administrative functions as colonel for 
allowances received for duties per- period subsequent to his promotion in 
formed as captain under color of au- which no duties were performed as 
thority and in good faith. _.....-..... 2665 colonel. -....-.----------------------- 273 
Under orders which provided that ac- Organized Reserve Corps: 
ceptance of commissions in Regular Training assemblies: 
Army would not affect existing com- Attendance requirements—under reg- 
missions in Army of U. 8. without ulations which authorize pay for 
component, except terminal leave pro- officers of unit of Army Corps Or- 
motions, and that acceptance would ganized Reserve for training assem- 
constitute appointment in Army of blies on percentage of enlisted per- 
U. S. of those officers who held com- sonnel attendance during payroll 
missions only in Reserve Corps, an quarter, computation of average en- 
officer who was major in Army of U. listed attendance must be based on 
S. in active status and who was pro- total number of assemblies held, 
moted to lieutenant colonel in Reserve including those at which no enlisted 
Corps while on terminal leave is not personnel are assigned__.._-._.__-_- 250 
de facto officer so as to be entitled to Evidence requirements for payment— 
retain pay and allowances of lieuten- certificates attached to Organized 
ant colonel] received after acceptance Reserve Corps supplemental pay- 
of commission as captain in Regular rolls as to officer’s attendance at 
AIMY...-------------+--------------- 263 certain scheduled assemblies which 
Disability severance pay—pay status require- are dated many months after. periods 
ment—disability incurred while in pay of service involved and which do not 
forfeiture status—member of uniformed show whether they were based upon 
Services who incurred disability while in contemporaneous records of perform- 
pay forfeiture status is not entitled to ance of duty or whether they were 
disability severance pay which is author- based on memory or information 
ized by Career Compensation Act of 1949, obtained from other sources may not 
for members who incur disability while be accepted as sufficient to establish 
entitled to receive basic pay, even though definitely that duty indicated actu- 
Sec. of Department remits unexecuted ally was performed so as to authorize 
portion of sentence including all uncol- payment of inactive duty training 
locked, Ser ONIIRccnidste cnn tncteduacr<<< 65 NTE ceninnisopmeknemes 146 
Discharges and dismissals—bad conduct, Higher command. See Pay, additional, 
dishonorable, undesirable, etc.—changes. higher command. 
See Records, military, naval, etc., correction, Leaves of absence. See Leaves of Absence, 


pay rights. ; Military, Naval, etc., personnel. 
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Promotions—effective date—tretroactive pro- Retired—Continued 
motion effect—temporary promotions of Annuities for dependents—Continued 


Naval Reserve officers on active duty 
during time of war or national emergency 
must be considered to have been made 
under temporary promotion provisions 
of act of July 24, 1941, which superseded 
temporary promotion authority of sec. 312 
of Naval Reserve Act of 1938, so that effec- 
tive date of such temporary promotions 
for pay and allowance purposes under 1941 
act is date on which appointment is made. 
Retired: 
Active duty after retirement: 
Advancement in rank—retired Navy 
captain who was advanced on retired 
list pursuant to sec. 12 (1) of act of 
June 23, 1938, to rank of rear admiral 
and recalled to active duty as captain 
and by subsequent orders which stated 
that he would “continue to serve on 
active duty in rank of rear admiral” 
served in such rank, is entitled to 
active duty pay of rear admiral only 


Combat commendation—Navy captain 
who was advanced on retired list, 
pursuant to sec. 12 (1) of act of June 23, 
1938, to honorary rank of rear admiral 
by reason of having been specifically 
commended for performance of combat 
duty, and who subsequently served 
on active duty as rear admiral, is en- 
titled effective Oct. 1, 1949, under 
Career Compensation Act of 1949, to re- 
tired pay based on rank of rear admiral 
in view of specific determination of 
Sec. of Navy that highest federally 
recognized rank satisfactorily held by 
officer was that of rear admiral 

Advancement in rank on retired list—pay 
computation based on highest appointed 
rank—officers advanced upon retirement 
to rank of admiral or general by reason of 
combat commendation, and who have 
served satisfactorily in such rank, may 
have retired pay adjusted on basis of 
such ranks beginning Oct. 1, 1949, in 
view of decision in Alger v. United 

States, 126 C. Cls. 561, which held that 

“appointment” as used in sec. 511 of 

Career Compensation Act of 1949 in- 

cludes advancement by statute as well 

as formal appointment by President 
with confirmation by Senate. 

Annuities for dependents: 

Pay changes—in case of retired Naval 
Reserve officer who at time he elected 
to receive reduced retired pay under 
survivorship annuity provisions of 
uniformed Services Contingency Op- 
tion Act of 1953, was not in receipt of 
retired pay at rate to which legally 
entitled and subsequently received, 
rate of retired pay to which reduction 


should be applied is rate to which 
officer was legally entitled at time elec- 
tion was made, and 33 Comp. Gen. 491, 
which holds that decrease or increase 
in retired pay after election under act 
does not affect any change in rate of 
reduction, is not for application in such 


Pay deduction election requirement - 
failure to indicate percentage rate — 
retired member of uniformed services 
who exercised election of options under 
sec. 4 of Uniformed Services Con- 
tingency Option Act of 1953, to pro- 
vide annuity for wife upon his death, 
but who failed to indicate whether 
such annuity should be paid at rate of 
one-eighth, one-fourth or one-half of 
reduced retired pay as required by act, 
and who died before rate was desig- 
nated, may be assumed to have in- 
tended to elect minimum rate of one- 
eighth, in absence of evidence sufficient 
to establish that a particular rate was 


Pay reduction election requirements: 
Children—adopted—while Uniformed 
Services Contingency Option Act 
of 1953, which provides that retired 
member of uniformed services may 
elect to receive reduced amount of 
retired pay to provide annuities for 
dependents, authorizes payment of 
annuities to adopted children, a 
child must have been legally adopted 
prior to effective date of act in order 
to be entitled to such payments.__. 


Combined annuities in excess of statu- 
tory limitation—Navy Fleet Reserv- 
ist who executed form for election of 
options under Uniformed Services 
Contingency Option Act of 1953 in 
order to provide survivorship an- 
nuities for wife and children, com- 
bined amounts of which exceeded 
limitation fixed in act, and who died 
before he was able to sign new set of 
election forms may be considered to 
have intended to provide maximum 
annuity authorized to be paid wife 
and children under options selected _ 


Combined options—under Uniformed 
Services Contingency Option Act 
of 1953, election made under Ovtion 
3 to provide separate annuities for 
wife and children, at same time 
election was made under Option 2 
on behalf of children, did not consti- 
tute authorized election, and subse- 
quent selection of Option 3 exclu- 
sively is original election and not 
subject to restriction applicable to 
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Retired—Continued 
Annuities for dependents—Continued 


Pay reduction election requirements— 
Continued 
modification or revocation of prior 


Effective date—where regulations is- 
sued under the Uniformed Services 
Contingency Option Act of 1953 pro- 
vide that the effective date of an 
election made after Nov. 1, 1953, in 
case of a retired member, is the date 
election is postmarked, and that 
effective date of reduction in retired 
pay is first day of month in which 
election is effective, retired member 
of uniformed services in voluntarily 
exercising election option may not 
have effective date of such election 
postponed until later date 

Uniformed Services Contingency Op- 
tion Act of 1953: 

Effective date for retirement pay de- 
ductions under Uniformed Serv- 
ices Contingency Option Act of 
1953, for members whose records 
have been corrected pursuant to 
sec. 207 of Legislative Reorganiza- 
tion Act of 1946, is effective date of 
retirement in case of active mem- 
bers, and first day of month in 
which election is made in case of 


Revocation of election—survivorship 
annuity option election made by 
Naval Reserve officer as an active 
member, in accordance with sec. 3 
(a) of Uniformed Services Con- 
tingency Option Act of 1953, may 
be revoked pursuant to amenda- 
tory act of Aug. 28, 1954, when 
member’s status is changed retro- 
actively as result of correction of 
military records, provided such 
revocation is made within statu- 
tory time limitations 

Resignation or removal from service— 
voluntary deposits—members of uni- 
formed services who have made sur- 
vivorship annuity elections under 
Uniformed Services Contingency Op- 
tion Act of 1953 and who voluntarily 
resign from service, or are removed 
from retired list for cause, may not 
deposit with Treasury amounts which 
would have been deducted from their 
retired pay in order to entitle their 
beneficiaries to benefits of act 

Time for making election—Uniformed 
Services Contingency Option Act of 
1953—former Army officers who sub- 
mitted elections for survivors’ an- 
nuities under Uniformed Services 
Contingency Option Act of 1953 more 
than 60 days after modification of 


award of retroactive retirement pay 
which resulted from correction of their 
military records under sec. 207 of 
Legislative Reorganization Act of 1946, 
did not make valid elections under 
sec. 3 of the 1953 act which requires 
former officers, with less than eighteen 
years of service, to make elections “‘at 
the time” of award of retired pay-___- 


Concurrent civilian compensation. See 


Compensation, double, concurrent retired 
and civilian service pay 


Disability retirement pay: 


Certification of disability to Veterans 
Administration—Secretary’s certifica- 
tion order not executed by War De- 
partment personnel—right to disability 
retirement pay under act of Apr. 3, 
1939, as amended, which accrued to 
officer who was released from active 
duty by reason of physical disability 
when Sec. of War pursuant to ap- 
proved findings of Army retiring 
board directed that he be certified to 
V. A. as entitled thereto may not be 
defeated by fact that clerical act of 
certification was not performed prior 
to Career Compensation Act of 1949, 
which superseded 1939 act, and officer 
may be considered to be individual 


“heretofore granted or entitled to re- 
ceive retirement pay for physical 
disability” under sec. 411 of 1949 act 
so as to be entitled to elect to qualify 
for disability retirement pay there- 


Officer who after release from active 
duty not by reason of physical dis- 
ability became entitled to disability 
retirement pay under sec. 402 of 
Career Compensation Act of 1949, 
after records were corrected to show 
that he had incurred disability while 
serving on active duty and that his 
name had been placed on temporary 
disability retired list of Army in 
accordance with sec. 402 may be 
credited for pay computation pur- 
poses with inactive service between 
date he was released from active 
duty and date his name was placed 
on the temporary disability retired 


Officer who was released from active 
duty not by reason of physical dis- 
ability prior to Career Compensa- 
tion Act of 1949, who was found to 
have incurred disability while serv- 
ing on active duty by Army Disa- 
bility Review Board, which was 
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Continued 


Retired—Continued 
Disability retirement pay—Continued 
Disability determination subsequent to 


active duty release—Continued 

without jurisdiction to review case, 
but whose record was changed pur 
suant to sec 207 of Legislative Re- 
organization Act of 1946, as amended, 
to show that his name had heen 
placed on temporary disability re- 
tired list of Army under sec. 402 of 
1949 act is entitled to receive disa- 
bility retirement pay as computed 
ee A a ee 


Retroactive retirement pay— Nava! Re- 
serve officer released from active 
duty for reasons such as demobili- 
zation and not because of physical 
disability who subsequently, but 
prior to Oct 1, 1949, effective date 
of Career Compensation Act of 1949 
was found by retiring board to be 
incapacitated as result of an incident 
ol service is entitled to retirement 
pay only from date such determina- 
tion is approved by competent 
5 


Election of pay computation method: 


Basic pay determination—term “basic 
pay” in sec. 511 (b) of Career Com- 
pensation Act of 1949, for computa- 
tion of retired pay for members of 
uniformed services retired prior to 
act, must be considered with sec. 
202 (b) which precludes increasing 
retired pay for any service other 
than active after retirement and, 
therefore, officer retired for disability 
receiving retired pay on date of act 
under sec. 511 (b) may not have in- 
cluded period of inactive service 
subsequent to actual! date of retire- 


Five-year limitation period: 


Five-year period prescribed in sec. 
* 411 of Career Compensation Act 
of 1949 during which certain re- 
tired members of uniformed serv- 
ices were authorized to elect pro- 
vision of law under which they 
would receive highest retired pay 
precludes elections made after five- 
year period, notwithstanding such 
elections were made by members 
who had not been previously af- 
forded opportunity to make 


Under sec. 411 of Career Compensa- 
tion Act of 1949, which authorizes 
elections of retired pay to be made 
within five-year period following 
effective date of Title 1V—Oct. 1, 
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Retired— Continued 
Disability retirement pay—Continued 
Election of pay computation method— 


Continued 
Five-year limitation period—Con. 
1949—five-year period began on 
Oct. 2, 1949, and expired at mid- 
night on Oct. 1, 1954, elections 
which were postmarked on Oct 
1, 1954 are valid, and those which 
were not postmarked prior to Oct. 
2, 1954, are not valid except upon 
clear prooi that election was exe- 
cuted and placed in mails or other- 
wise out of elector’s control before 
midnight on Oct 1, 1954____._.._. 


Retroactive change of status— members 
of uniformed services whose status is 
changed by applicable laws so as to 
place them retroactively within pur- 
view of sec. 411 of Career Compen- 
sation Act of 199 are entitled to 
exercise election provided in that 
section regardless of whether change 
in status was made prior or subse- 
quent to Oct. 1, 1954, deadline 
specified therein.................... 


Members who served in higher rank 


then held ai time of retirement—in 
absence of determination by Sec. of 
Navy that member placed on tempo- 
rary disability retired list as commis- 
sioned warrant officer had served satis- 
factorily in higher temporary grade of 
lieutenant, junior grade, which he had 
previously held, second proviso of sec. 
402 (d) of Career Compensation Act 
of 1949, which provides for retired pay 
based on higher rank than one held 
at time of placement on disability re- 
tired list, is inoperative and, therefore. 
retired pay of such member should be 
computed on basis of grade of commis- 
sioned warrant officer, grade held at 
time of retirement.................... 


Qualifying for after approval of Career 


Compensation Act of 1949: 

Officer who after release from active 
duty not by reason of physical dis 
ability became entitled to disability 
retirement pay under sec. 402 of 
Career Compensation Act of 1949, 
after records were corrected to show 
that he had incurred disability while 
serving on active duty and that his 
name had been placed on temporary 
disability retired list of Army in 
accordance with sec. 402 may be 
credited for pay computation pur- 
poses with inactive service between 
date be was released from active 
duty and date his name was placed 
on temporary disability retired list. 
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Retired—Continued Retired—Continued 
Disability retirement pay—Continued Disability retirement pay—Continued 
Qualifying for after approval of Career Ser vice credits—Continued 


Compensation Act of 149—Con 
Officer who was released trom active 
duty not by reason of physica! dis- 
ability prior to Career Compensa- 
tion Act of 1949. who was found to 


credited for pay computation pur- 
poses with active service between 
date he was released from active 
duty and date bis name was piaced 
on the temporary disability retired 


have incmred disability while serv- Nhs aticlacitiep-tecdtnye asin sands 87 
ing on active duty by Army Disa Inactive service subsequent to retire- 
bility Review Board, which was ment—term “basic pay” in see 5ll 
without jurisdiction to review case, (b) of Career Compensation Act of 
but whose record was changed pur- 1949, for computation of retired pay 
suant to sec. 207 of Legislative Reor- for members of uniformed services 
ganization Act of 1946, as amended, retired prior to act. must be con- 
to show that his name had been sidered with sec. 202 (b) which pre- 
placed on temporary disability re- cludes increasing retired pay for any 
tired list of Army under sec. 402 of serviee other than active after retire- 
i 1949 act is entitled to receive disa- ment and, therefore. officer retired 
bility retirement pay as computed for disability receiving retired pay 
eppeiiec ss sk 062k... 87 on date of act under sec. 511 (b) may 
: Retroactive adjustment—acceptance of not have included period of inactive 
settlement under sec. 207 of Legisla- service subsequent to actual! date of 

) tive Reorganization Act of 1946, as IE... ncminatiahhemnirime tun 570 
amended, by former Army officer Inactive time on retired list or in Fleet 
whose military record has been cor- Reserve—Coast Guard Reserve 
i rected to show entitlement to disabil- officer who was released from active 
ity retirement pay constitutes com- duty without pay for physical dis- 
plete release of any claim on account ability and who, as result of ap 
i of such correction and officer is there- proved findings of review board 
i after precluded from recovering further established pursuant to sec. 302 (a) 
retroactive payments for any prior of Servicemen’s Readjustment Act 
entOR ns chi eiccockleste bade 188 of 1944, as amended, was subse- 
Service credits: quently granted disability retire- 
i itty determi halts ment pay retroactive to date of 
i Disab mation release may not be credited with any 
to active duty release—Coast Guard inactive service after date of release 
Reserve officer who was released from active duty in determining 
from active duty without pay for active duty pay from which retire- 

physical disability and who, as ment pay is to be based.........._- 155 
result of approved findings of review Temporary disability retired list—in 
board established pursuant to sec. absence of determination by Sec. of 
302 (a) of Servicemen’s Readjust- Navy that member placed on tem- 
i ment Act of 1944, as amended. was porary disability retired list as com- 
subsequently granted disability re- missioned warrant officer had served 
tirement pay retroactive to date of satisfactorily im higher temporary 
i release may not be credited with grade of lieutenant. junior grade, 
| any active service after date of which he had previously held, second 
i release from active duty in determin- proviso of sec. 402 (d) of Career Com- 
' ing active duty pay upon which pensation Act of 1949, which provides 

retirement pay is to be based_...... 155 


Inactive service between active duty 
release and retirement date—officer 
who after release from active duty 
not by reason of physical disability 
became entitled to disability retire 
ment pay under sec. 402 of Career 
Compensation Act of 1949, after 
records were corrected to show that 
be had incurred disability while 
serving on active duty and that his 
name had been placed on temporary 
disability retired list of Army in 
accordance with sec. 402 may be 


for retired pay based on higher rank 
than one held at time of placement 
on disability retired list, is inoperative 
and, therefore, retired pay of such 
member should be computed on basis 
of grade of commissioned warrant 
officer, grade held at time of retire 


Eligibility date—effective date for retire- 
ment pay deductions under Uniformed 
Services Contingency Option Act of 
1953, for members whose records have 
been corrected pursuant to sec. 207 
of legislative Reorganization Act of 1946, 
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is effective date of retirement in case of 
active members, and first day of month 
in which election is made in case of 
npbinn th MINNIE, cinctinnciccenttensp~-~ 


Officers with combat commendation— 
advancement in rank—active duty recall 
in higher rank—officers advanced upon 
retirement to rank of admiral or general 
by reason of combat commendation, 
and who have served satisfactorily in 
such rank, may have retired pay adjust- 
ed on basis of such ranks beginning Oct. 
1, 1949, in view of decision in Alge: v. 
Uniled States, 126 C. Cls. 561, which held 
that “‘appointment” as used in sec. 511 
of Career Compensation Act of 1949 
includes advancement by statute as well 
as formal appointment by President 
with confirmation by Senate-____-._-_-_- 
Release from active duty not by reason of 
physica! disability—Naval Reserve offi- 
cer released from active duty for reasons 
such as demobilization and not because 
of physical disability who subsequently, 
but prior to Oct. 1, 1949, effective date of 
Career Compensation Act of 1949 was 
found by retiring board to be incapaci- 
tated as result of an incident of service 
is entitled to retirement pay only from 
the date such determination is approved 
by competent authority.....__- 


Reserve personnel: 
Computation basis: 

In computing credit for membership 
for fractions of years in reserve com- 
ponents, under sec. 302 of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, year 
denominator should be based on 365 
days in common years, and 366 days 
in leap years, and when membership 
credit is computed individually each 
year, fractional credit of one-half or 
more shall be considered as one 


In computing Federal service credit 
at rate of 50 points a year for reserv- 
ists prior to July 1, 1949, under sec. 
303 of Army and Air Force Vitaliza- 
tion and Retirement Equalization 
Act of 1948, there must be deducted 
from any year total number of days 
of active service__.... gubdesusdagees 

In computing Federal service credit 
for members of reserve components, 
under sec. 303 of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948, credit may 
be allowed subsequent to June 30, 
1949, for points earned for each drill or 
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520 


Retired—Continued 


Reserve personnel— Continued 
Computation basis—Continued 


period of equivalent instruction up 
to maximum provided by law with- 
out affecting membership credit for 
days on which such drills or equiva- 
lent instruction occurs 


In computing service credit at rate of 
15 points for membership in active 
reserve component after June 30, 
1949, under sec. 303 of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, there 
must be deducted number of days of 
active Federal service in order to 
determine what portion of 15 points 
may be credited in each year__..... 


Phrase “‘on the basis of three hundred 
and sixty days per year” used in sec. 
303 of Army and Air Force Vitaliza- 
tion and Retirement Equalization 
Act of 1948 has reference only to 
conversion of service to terms of 
years for purpose of computing re- 
tired pay of members or former 
members of reserve components of 
armed forces and not to maximum 
points creditable in any one year.. 


Satisfactory service determination— Navy 
captain who was advanced on retired 
list, pursuant to sec. 12 (1) of act of 
June 23, 1938, to honorary rank of rear 
admiral by reason of having been 
specifically commended for perform- 
ance of combat duty, and who subse- 
quently served on active duty as rear 
admiral, is entitled effective Oct. 1, 
1949, under Career Compensation Act 
of 1949, to retired pay based on rank of 
rear admiral in view of specific determi- 
nation of Sec. of Navy that highest 
federally recognized rank satisfactorily 
held by officer was that of rear admiral_ 


Service credits: 


Active duty after transfer to Fleet Re- 
serve—retired pay of a Navy enlisted 
man who, after transfer to Fleet Re- 
serve in 1935, was recalled to active 
duty and advanced to rank of lieuten- 
ant in 1946 and to lieutenant com- 
mander in July 1953, which rank he 
held until transfer to retired list in 
Oct. 1953, is fixed by sec. 511 of Career 
Compensation Act of 1949 which 
authorizes retired pay based on highest 
rank satisfactorily held prior to Oct. 
1949—effective date of said section—so 


that irrespective of sec. 511 of said act 
and advancement in rank subsequent 
to Oct. 1, 1949, member is limited to 
retired pay based on rank of lieutenant. 
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PAY—Continued Page | PAY—Continued Page 
Retired—Continued Training—Continued 
Service credite—Continued Reserviste—Continued 
Reservists: advanced training is not entitled to 
In computing Federal service credit at pay at summer camp rates for period 
rate of 50 points a year for reservists of hospitalization since act of June 15, 
prior to July 1, 1949, under sec. 303 1936 provides for continuation of pay 
of Army and Air Force Vitalization at rate received by member at time of 
and Retirement Equalization Act of Nn sumiakentepienautmecieinatipaiein 348 
1948, there must be deducted from Reservists in receipt of disability com- 
any year total number of days of pensation — Waivers — Administrative 
GE Mec onncctncesenrcasnancccs 520 


function or “command” pay—Admin- 
istrative function, “Command,” pay 
authorized at annual rate by sec. 501 
(c) of Career Compensation Act of 1949 
may be credited on monthly basis and, 
therefore, Naval Reserve officer who 
was authorized to command reserve 
unit and who executed waiver to 


In computing credit for membership 
for fractions of years in reserve com- 
ponents, under sec. 302 of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, year 
denominator should be based on 365 
days in common years, and 366 days 


) in leap years, and when membership Veterans Administration for 48 days 

: : 

i credit is computed individually each pension, disability allowance, etc., 

‘ year, fractional credit of one-half or while participating in reserve duty 

) more shall be considered as one training is entitled to proportionate 
point. ...-..-.-------------------- -- 520 amount of administrative function 

* widen ee service credit pay for duty during period of waiver.. 703 

lor members of reserve components, Seared , aieevees 


under sec. 303 of Army and Air Force ; 
Vitalization and Retirement Equal- oe — — —edirinedvenans 
ization Act of 1948, credit may be aanecpresenepeadmemmmematinnn 
allowed subsequent to June 30, Withholding: 
1949, for points earned for each drill Debt liquidation: 
or period of equivalent instruction 
up to maximum provided by law 
without affecting membership credit 
for days on which such drills or 
equivalent instruction occurs-.-.---.- 52) 
In computing service credit at rate of 
15 points for membership in active 
reserve component after June 30, 
1949, under sec. 303 of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948, there must 
be deducted number of days of active 
Federal service in order to determine 
what portion of 15 points may be 
credited in each year.............-- 520 
Phrase “on basis of three hundred 
and sixty days per year” used in 
sec. 303 of Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948 has reference only 
to conversion of service to terms of 
years for purpose of computing re- 
tired pay of members or former 
members of reserve components of 
; armed forces and not to maximum 
' points creditable in any one year.. 520 


Erreneous payments: 
Allowances available for set-off: 

Amounts due for travel allowances 
of officers and reimbursement of 
cost of transportation of dependents 
and household goods of both offi- 
cers and enlisted men on separa- 
tion or retirement may be set off 
against debts due U. S. as result 
of erroneous payments pursuant to 
act of July 15, 1954, which author- 
izes withholding of pay of military 
personnel to satisfy such debts... 504 

In determining maximum amount 
that may be involuntarily with- 
held from pay of military person- 
nel under act of July 15, 195, 
which relates to collection of debts 
due U. 8. resulting from erroneous 
payments, basic allowance for 
quarters should be used to fullest 
extent to cover Class Q allotment, 
and only balance should be de- 
ducted from basic pay, etc., before 
computing two-thirds pay which 
is available for debt reduction 


ete a 


Six months’ death. See Gratuities, Siz 


months’ death. scsi oocssesoccnensencnce ad 
an personnel: 
a x Enlisted personnel of Army and Air 
Advanced training campe—member of Force remain entitled to benefits 
Air Force Reserve Officers’ Training of act of May 22, 1928, concerning 
Corps who was injured and hospitaliz- administratively ascertained debts 


j 
| 
ed while en route to summer camp for notwithstanding application of 
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PAY —Continued 
Withholding—Continued 
Debt liquidation—Continued 


Erroneous payments—C ontinued 
Enlisted personnel—C ontinued 


uniform procedures under act of 
July 15, 1954, relating to collection 
of erroneous payments__.......--- 
Under act of May 22, 1928, which 
permits remission of debts admin- 
istratively determined to be due 
from enlisted members, only those 
debts due U. S. which are not 
covered by act of July 15, 1954, 
authorizing withholding of pay of 
military personnel to satisfy in- 
debtedness resulting from errone- 
ous payments, may be remitted _- 


Inactive pay available for set-off— 


inactive pay of service member is 
pay within meaning of act of July 
15, 1954, which provides for with- 
holding of pay of members of uni- 
formed services to satisfy any indehbt- 
eciness resulting from erroneous pay- 
ments, and, therefore, inactive duty 
pay of service member is available 
to satisfy any indebtedness arising 
during either active or inactive duty _ 


Items for inclusion or exclusion: 


In computing two-thirds pay of 
military personnel which, pursu- 
ant to act of July 15, 1954, may be 
withheld for liquidation of indebt- 
edness to U. 8. as result of errone- 
ous payments, allotments in sup- 
port of basic allowances for quar- 
ters and withholding taxes should 
first be deducted from member's 
pay even though amount after 
such deductions is insufficient to 
permit full collection - __-___..-- 

Under act of July 15, 195, which 
provides, in case of retirement, 
resignation or termination of ac- 
tive duty of member of military 
services before debt to U. S. has 
been satisfied, that collection be 
made from “subsequent pay- 
ments, of whatever nature due 
such person,” collection may be 
made from amounts due members 
as severance pay and as reimburse- 
ment for transportation of depend- 
ents and household effects; how- 
ever, amounts due as mustering- 
out pay, enlisted men’s deposits 
and lump-sum leave payments 
may not be applied in liquidation 
of such debts 


Lump-sum leave payments available 


for set-off—under act of July 15, 1954, 
which authorizes withholding of pay 
of military personnel to satisfy any 
indebtedness resulting from erro- 


Page | PAY—Continued 


504 


164 


164 


Witholding—Continued 
Debt liquidation—Continued 
Erroneous paymente—C ontinued 


neous payments, only those lump- 
sum leave payments accruing under 
sec. 4 (c) of Armed Forces Leave Act 
of 1946 may be used to liquidate 
military personnel indebtedness re- 
sulting from erroneous payments - -- 


Personnel included in act of July 15, 
1954—inasmuch as act of July 15, 
1954, which authorizes withholding 
of pay to satisfy indebtedness re- 
sulting from erroneous payments, 
contemplates that determinations of 
indebtedness be made while debtor 
is “member”’ either on active list, or 
on retired list, or of reserve compo- 
nent, erroneous payments previ- 
ously made to persons who were not 
members on date of act and who 
subsequently do not become mem- 
bers are not covered by act; however, 
when such determination has been 
made, authority to collect by deduc- 
tions from payments specified in act 
continues even though debtor ceases 
OR eetnasctenacdipeone 


Retired and retainer pay available for 
set-off—two-thirds limitation on 
amounts which, pursuant to act of 
July 15, 1954, may be deducted from 
pay of members of military services 
who are indebted to Govt. as result 
of erroneous payments may be ap- 
plied to retired and retainer pay of 
members to satisfy indebtedness 
which occurred while on active 

Time to effect liquidation—while act 
of July 15, 1954, which authorizes 
withholding of pay of members of 
military personnel] to satisfy indebt- 
edness resulting from erroneous pay- 
ments, provides that collection shall 
be effected over period not greater 
than anticipated period of active 
duty, decision is left to administra- 
tive office whether, and to what ex- 
tent, amount in excess of two-thirds 
of such pay shall be withheld in par- 


Time to effect liquidation—while act of 
July 15, 1954, which authorizes with- 
holding of pay to satisfy indebtedness 
resulting from erroneous payments, 
leaves to administrative discretion 
how much of two-thirds pay of mili- 
tary personnel should be withheld, 
such discretion is limited by require- 
ment in sec. 1 of act that collection 


shall be effected over period not greater 
than anticipated period of active duty. 
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PAYMENTS: 


Absence or unenforceability of contracte— 
service not provided by contract— issuance 
of purchase order in response to quotations 
solicited by telephone for drilling of well 
in drought area and letter of credit for 
purchase of cement needed for well will 
not be objected to in view of need for pro- 
viding water to meet emergency condi- 
tions and fact that quantity of cement was 
not known until depth of well was ascer- 


Advance: 

As extending appropriation availability 
beyond fiscal year—authorization to 
make advance payments contained in 
Interior Dept. Appro. Act, 1955, for 
“Health, education and welfare serv- 
ices” has reference only to advance pay- 
ments for bona fide need during fiscal 
year 1955, and, therefore, appropriation 
may not be obligated with advance pay- 
ment to cover cost of that portion of 
services to be rendered by State of Ore- 
gon in conducting educational program 
for Indians which will extend beyond 


Real estate purchases—earnest money pay- 
ments—payments of earnest money for 
real estate purchase agreements which 
are executed by Postmaster General pur- 
suant to Post Office Dept. Property Act 
of 1954, and under which Govt. obtains 
protected interest in land, are not in con- 
travention of advance payment prohibi- 
COO OE a Bis Benen cece eanannecs~ 


In lieu of tasres—payment of local taxes or 
sums in lieu of taxes on real property trans- 
ferred to U. S. by Govt.-owned corpora- 
tion after it was declared excess pursuant 
to Federal Property and Administrative 
Services Act of 1949, as amended, may not 
be made even though property was al- 
legedly conveyed by city to Govt.-owned 
corporation in reliance upon waiver of 
Constitutional immunity from taxes 


PAYROLLS: 


Deductions: 

Income tax indebtedness liquidation. 
Circular letter, B-45105, Jan. 21, 1955__ 
Cir. Letter B-45105, April 18, 1955. 

Forms: 

Gen. Reg. No. 34, Supp. No. 12, Nov. 5, 
Tinddsmenaambertinnedbacitnnetasiness om 

Gen. Reg. No. 102, Second Rev., Supp. 3, 


PERSONAL INJURIES: 


Claims based on equitable or moral obliga- 
tions—in absence of legislation imposing 
upon U. 8. legal obligation to defend Govt. 
employees who are sued civilly as result of 
negligence in performance of official duties 


Page| PERSONAL INJURLES—Continued 


368 


432 


659 


319 


or in absence of assumption by U. 8. of 
liability for legal fees and judgments invi- 
dent to such suits, claim of employee for 
reimbursement of expenses incurred in 
out-of-court settlement plus attorney’s 
fees, incident to suit for injuries sustained 
by fellow employee in automobile acci- 
dent, does not contain elements of legal 
liability or equity which would require 
Comptroller General to report claim to 
Congress as meritorious claim under act 
of April 10, 1928. 


POST OFFICE DEPARTMENT: 


Erroneous or excessive collections—advising 
patrons of right to file claim for—authority 
in 39 U. 8. C. 300 for refunding postage 
overcharges does not preclude Postmaster 
General from advising patrons of entitle- 
ment to payment of specified amounts 
which were fraudulently collected as ex- 
cess postage and which have been remitted 
by former employees, and such action by 
Postmaster General would not be in viola- 
tion of 18 U. 8. C. 283 which prohibits 
officers from aiding or assisting in prosecu- 
tion of claims against U. 8 

Mails: 

Insured—indemnity payments—amount 
of indemnity payable by Govt. for loss 
in mails of insured parcel post packages 
is limited under sec. 8 of act of Oct. 30, 
1951, to amount for which fees are ac- 
tually paid, and therefore additional 
fees may not be collected after loss of 
packages for express purpose of increas- 
ing amount of indemnity to be paid, 
even though senders actually requested 
insurance in larger amounts and postal 
employees admit that it was only 
through their errors that fees for smaller 
amounts were paid. .._._.........__.._. 


Penalty mail—postage fee imposed by 
Canal Zone Government—agencies of 
Federal Govt. entitled to free transmis- 
sion of mail pursuant to sec. 5 of act of 
Mar. 3, 1877, are not required to pay 
Canal Zone Govt. postage on penalty 
mail deposited in Canal Zone post 


Registered mail fees—payment basis— 
registry fees on official domestic letters 
and parcels mailed via surface mail in 
Wash., D. C., whether sent prepaid or 
as penalty mail, may not be paid in 
absence of specific statutory authoriza- 
tion; however, if operating difficulties 
would result from free registration of 
prepaid mail, P. O. Dept. may issue 
regulation which requires that all regis- 
tered surface mail be sent under penalty 
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Mailse—Continued 

Star route contracts: 
Mileage error: 

Renewal contract awarded to star 
route contractor at his request, when 
both contractor and Govt. were 
aware that original contract had 
incorrectly stated distance between 
points to be served, may not be re- 
formed to provide price increase 
based on correct distance_.......... 

Star route contractor who carried mail 
for full term of one-year contract 
which correctly identified points 
between which mail was to be 
carried, but incorrectly stated dis- 
tance involved, may not be paid 
increase based on actual distance__- 

Rene wals— Errors in original contract— 
renewal contract awarded to star route 
contractor at his request, when both 
contractor and Govt. were aware that 
original contract had incorrectly stated 
distance between points to be served, 
may not be reformed to provide price 
increase based on correct distance. __-- 

See, also, Transportation, mails. 

Money orders—confiscation—Foreign gov- 
ernments—Central Bank of Philippines 
which, as result of confiscation proceedings, 
holds numerous U. 8. postal money orders 
issued to residents of Philippines, which 
orders were not endorsed in accordance 
with U. 8. Postal Laws and Regs., is not 
entitled to proceeds of such money orders 
in absence of showing of exact terms of 
Philippine laws with regard to confisca- 
tion of money orders which are to be 
recognized by U. 8. in derogation of its 

Post Offices— Box rents—surrender prior to 
expiration of rental period—refunds— 
under post office regs. which provide for 
renting of post office boxes, Govt. agency 
which rents box prior to beginning of fiscal 
quarter is required to rent box for not less 
than full quarter and pay full rental! in 
event box is surrendered prior to expiration 
Pe eee . 

Postal Service—Compensation. See Com- 
pensation, Postal Service. 


PRESIDENT OF UNITED STATES: 


Executive Orders—time oi taking effect— 
Executive Order is effective when signed 
unless otherwise provided and, therefore, 
employee separated on Dec. 14, 1953, whose 
annual leave would have extended through 
Dee. 31, 1953, is entitled in computation of 
her lump-sum leave payment to half holi- 
days on Dec. 24 and 31, 1953, authorized by 
E. O. No. 10508 which was signed on date 
of employee’s separation but not filed in 
National Archives until following day-... 
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Irrigation and reclamation projects—Coach- 
elia Valley County Water District—dis- 
position of housing units—permanent-type 
housing units built by Interior Dept. on 
land donated by Coachella Valley County 
Water District to house Federal employees 
while working on now completed canal 
irrigation system are not part of project 
works authorized to be transferred to 
District without charge under sec. 5 of 
act of Aug. 13, 1914, but should be disposed 
of as surplus property under sec. 203 of 
Federal Property and Administrative 
Services Act of 1060... ........4....-..-.-s 

Land acquisition by state for flood control 
program—Government liability—under sec. 
2 of Flood Control Act of 1938, which pro- 
vides that local agencies shall be reim- 
bursed without regard to any restric- 
tions, limitations or prior consent provided 
by other acts, Los Angeles County Flood 
Control District may be reimbursed for rea- 
sonable expenditures incurred in acquiring 
title to lands, easements and rights-of-way 
for improvement of Los Angeles River 
authorized by Flood Control Act of 1936, 
notwithstanding assurances made by 
District that title would be provided 
without cost to U. 8 


PROPERTY: 


Private: 

Taking for Government use: 

Judgments obtained in condemnation 
proceedings—judgments payable from 
appropriation charged with condemna- 
tion proceedings—appropriation for 
land acquisition becomes obligated 
at time Attorney General is requested 
to institute condemnation proceedings 
rather than by actual institution of 
such proceedings so that Declaration 
of Taking filed on June 14, 1935, pur- 
suant to request of Attorney General 
on March 27, 1935, obligated Emer- 
gency Conservation Fund which 
authorized acquisition of land even 
though fund was not available for 
obligation after March 31, 1935, and 
judgments rendered in suit brought 
by landholders contesting condemna- 
tion proceedings is merely final adju- 
dication of rights of parties and does 
not create new obligation. _...._..___. 

Vessels. See Vessels, purchase, requisi- 
tion, etc. 

Public: 

Interagency, etc.. transfers—provisions in 
Interior Dept. Appro. Acts, 1953 and 
1954, which provide that Island Trading 
Co. of Micronesia shall not have succes. 
sion after Dec. 31, 1954, require that 
unobligated funds available to Company 
on that date as well as any recoveries of 
accounts receivable should be deposited 
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PROPERTY —Continued 


Publie—C ontinued 


in Treasury as miscellaneous receipts as 
soon as possible; however, in absence of 
any provisions of law requiring disposi- 
tion of buildings and equipment, their 
retention and use by Office of the Terri- 
tories is in accordance with sec. 202 (c) 
of Federal Property and Administrative 
EY) ee 
Surplus—dispositions under Federal 
Property and Administrative Services 
Act of 1949—permanent-type housing 
units built by Interior Dept. on land 
donated by Coachella Valley County 
Water District to house Federal em- 
ployees while working on now completed 
canal irrigation system are not part of 
project works authorized to be trans- 
ferred to District without charge under 
sec. 5 of act of Aug. 13, 1914, but should 
be disposed of as surplus property under 
sec. 203 of Federal Property and Admin- 
istrative Services Act of 1949_........... 


PUBLIC BUILDINGS: 


Construction: 

Acceptance and occupancy—lump-sum 
contract for construction of buildings at 
three Indian school sites, which contains 
8 provision placing on contractor lia- 
bility for damage or destruction of 
property prior to acceptance, does not 
give Govt. any right to occupy any of 
projects until all work is completed and 
accepted; however, it would be in public 
interest to modify contract to provide 
separate price for each project so as to 
permit acceptance and occupancy as 
projects are completed_--.....-...-.-.-- 

See, also, Public Buildings Purchase Con- 
tract and Post Office Department Prop- 
erty Acts. 

Repairs and improvements—appropriation 
chargeable—guard facilities—appropria- 
tions of Dept. of Health, Education 
and Welfare are not available to reimburse 
General Services Adm. for cost of provid- 
ing new guard locker room to be used in 
place of present guard room which has 
been fitted as an emergency operations 
room for use of Department, in view of 
sec. 3678, Revised Statutes, which limits 
expenditure of appropriations to purposes 
Or AN nib do cakdegcgiicdeckscy 

Security guard service—General Services 
Administration appropriation reimburse- 
ment—under provisions of Federal Prop- 
erty and Administrative Services Act of 
1949, specific appropriation is made to 
General Services Admin., Public Build- 
ings Service, for carrying out function of 
protecting public buildings and property, 
and therefore, appropriations of Dept. of 
Agri., not specifically made available 
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PUBLIC BUILDINGS—Continued 


therefor, may not be used to reimburse 
General Services Admin. for special guard 
service furnished Dept. of Agri. in con- 
nection with issuance of crop reports... 


PUBLIC BUILDINGS PURCHASE 


CONTRACT AND POST OF- 
FICE DEPARTMENT PROP- 
ERTY ACTS: 


Earnest money payments—applicability of 
advance payment prohibition—payments 
of earnest money for real estate purchase 
agreements which are executed by Post- 
master General pursuant to Post Office 
Dept. Property Act of 1954, and under 
which Govt. obtains protected interest in 
land, are not in contravention of advance 
payment prohibition of sec. 3648, R. 8... 


PUBLIC HEALTH SERVICE: 


Commissioned personnel-—transfer of leave 
on transfer to civilian position—commis- 
sioned personnel of Public Health Service 
are considered civilian officers and em- 
ployees within purview of Annual and 
Sick Leave Act of 1951 so that members 
transferring to and from Commissioned 
Corps to other civilian positions are not 
entitled to lump-sum leave payment but 
may have annual and sick leave trans- 
ferred on adjusted basis................- 


PUBLIC LANDS: 


Royalties—submerged lands. See Su/- 
merged lands, royalties. 


PUBLIC UTILITIES: 


Vouchers—certification elimination—Acctg. 
Sys. Memo. No. 38, Mar. 9, 1955.........-. 


219| PURCHASES: 


Foreign products—Buy American Act re- 
strictions—applicability to supplies for use 
outside U. S. A.—Buy American Act 
which gives preference to domestic pro- 
duction in Govt. procurement is not for 
application in procurement of supplies for 
use at bases leased from foreign govern- 
ments where the U. S. does not have com- 
plete sovereign control__..........-.-.-.-- 

Open market: 

Issuance of purchase order in response to 
quotations solicited by telephone for 
drilling of well in drought area and letter 
of credit for purchase of cement needed 
for well will not be objected to in view 
of need for providing water to meet 
emergency conditions and fact that 
quantity of cement was not known until 
depth of well was ascertained __......... 

During period of contract with another ven- 
dor—Federal Supply schedule items— 
purchase of water cooler in open market 
at price in excess of that for identical 
unit stocked by General Services Adm. 
is beyond scope of purchasing officer’s 
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PURCHASES—Continued 
Open market—Continued 


authority, and payment may not be 
made in amount in excess of price stip- 
ulated in the General Services Stores’ 


See, also, Advertising, necessity or non- 
necessity. 


QUARTERS: 
See Housing. 


QUARTERS ALLOWANCE: 


Assignment of quarters—reservists without 
dependents—place where Reserve officers 
perform active training duty is their per- 
manent station for quarters allowance 
purposes under regulations issued pursu- 
ant to sec. 302 of Career Compensation 
Act of 1949 and, therefore, Reserve officers 
without dependents who occupy free Govt. 
quarters during active training periods are 
not entitled to quarters allowance --_...... 

Dependents: 

Availability of quarters—dependents pro- 
hibited from overseas station—Army 
officer who is prevented, by orders of 
competent authority, from having two 
of his dependent children reside with 
family at overseas station may not be 
denied basic allowance for quarters 
under sec. 302 (d) of Career Compensa- 
tion Act of 1949 for same period that 
Govt. quarters are furnished to officer, 
wife and two other children. -.......... 

Children: 

Adopted: 

Increased quarters allowance improp- 
erly paid to Navy officer on account 
of dependent wife following final 
divorce decree may be retained by 
officer on account of dependents— 
adopted minor children—who are in 
fact dependent upon him for main- 
tenance and support within meaning 
of sec. 102 (g) of Career Compensa- 
SD SE ET Sinieneecmekiibemansee 

Naval officer who, in accordance with 
separation agreement, contributes 
$100 a month for care, maintenance, 
and education of adopted minor 
child, who has no other income and 
resides with her mother, is entitled 
to increased basic allowance for 
quarters as for officer with depend- 
ent within meaning of sec. 102 (g) of 
Career Compensation Act of 1949__. 

Stepchildren—child who had _ been 
adopted by wife of officer prior to their 
marriage and who resided in officer’s 
household after death of wife may be 
considered dependent “stepchild” so 
as to entitle officer to quarters allow- 


Divorce. See Husband and Wife, divorce, 
quarters, subsistence, etc., allowance, 
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Dependents—Continued 


Erroneous payments—substitution of pay- 
ments on behalf of adopted minor chil- 
dren in lieu of lawful wife—increased 
quarters allowance improperly paid to 
Navy officer on account of dependent 
wife following final divorce decree may 
be retained by officer on account of de- 
pendents—adopted minor chilrden— 
who are in fact dependent upon him for 
maintenance and support within mean- 
ing of sec. 102 (g) of Career Compensa- 
SME as cocnk tecerieneceeces 

Husband—actual dependency require- 
ment—husband with temporary dis- 
ability—female officer of uniformed 
services whose husband incurred tem- 
porary disability which prevents him 
from being gainfully employed for only 
limited period of time may not be con- 
sidered to have husband “‘in fact depen- 
dent” upon her for over half of his 
support within contemplation of sec. 
102 (g) of Career Compensation Act of 
1949, so as to entitle officer to increased 
basic quarters allowance_._............. 

Husband and wife in uniformed services: 
Joint occupancy of Government quarters: 

Officer who with wife, also member of 
uniformed services, jointly occupy 
public quarters designated as de- 
pendent or family-type quarters is 
precluded from receiving basic allow- 
ance for quarters on account of hus- 
band’s dependent children who are 
in the custody of officer's former 


When husband and wife are both 
members of uniformed services and 
either member is assigned family- 
type Govt. quarters which both 
members occupy, such quarters 
should be considered as assigned to 
them jointly and severally and as 
adequate for themselves and depen- 
dents within contemplation of sec. 
302 (b) of Career Compensation Act 
of 1949, so as to preclude payment of 
basic allowance for quarters on ac- 
count of any dependent of either or 
both members. B-84300, April 5, 
BOT i R ooctecicnacsedcccccs sity 

Proof of dependency: 
Income-death gratuity, insurance, etc.: 

Depreciation reserves and sale of cap- 

ital assets: 

In absence of court ruling under 
dependency allowance statutes 
concerning allowance for deprecia- 
tion reserves to be deducted from 
income derived from rental of 
property or operation of business, 
such depreciation reserves received 
by parents of serviceman who is 
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QUARTERS ALLOWANCE—Con. Page | RAILROAD RETIREMENT BOARD— 
Dependents—Continued Continued Page 
Proof of dependency—Continued under act, was effective July 1, 1954, it 


Income-death gratuity, insurance, ete.— 
Continued 
Depreciation reserves and sale of cap- 
ital assete—C ontinued 
claiming basic allowance for quar- 


cannot affect rights vested and, therefore, 
no recovery action is required with respect 
to benefit payments made prior to Aug. 
31, 1954, to individual who had base-year 
compensation of as much as $300 but less 


ters on account of dependent par- an ee 149 
ents must be regarded as available 
for their living expenses so that REAL ESTATE: 
member’s contribution has to be Acquisition: 
in excess of all other income, in- Land: 
Guding depreciation reserves, is Appropriation availability—appropriation 
order to be entitled to basic allow- for land acquisition becomes obligated 
ance for quarters.......----------- ws at time Attorney General is requested 
In determining dependency of par- to institute condemnation p lings 
ents of members of uniformed rather than by actual institution of 
services under dependency allow- oath Jings so that iiien 
ee ee, phase . of Taking filed June 14, 1935, pursuant 
cintdintien.to parent's com to request of Attorney General on 
ste tin Geet; them-enebal of March 27, 1935, obligated Emergency 
parent's living expenses, and al- Conservation Fund which authorized 
though precesds iodine tie acquisition of land even though fund 
liquidated capital assets are not was not available for obligation after 
cetthes face euaiiehie ter March 31, 1935, and judgments ren- 
} parent’s support, where income dered in suit brought by landholders 
| oan anal geesseds plus parent’s contesting condemnation proceedings 
Seeeenn teeth Guaseen ater then is merely final adjudication of rights 
contribution of member exceed ¢ periep end dows not create new a 
one-half of parent’s living ex- obligation... ................---------- & 
penses, and member’s contribu- Earnest money payments—payments of 
) tion is less than one-half of such earnest money for real estate purchase 
expenses, no allowance for quarters — —_ ee 
a ea 672 
Office Dept. Property Act of 1954, and 
| oe of q pcg a ce under which Govt. obtains protected 
pancy fer personal convenience—tempo- interest in land, are not in contraven- 
: rary occupancy of overseas station guest tents payment prohibition 650 


house by Air Force officer and his depen- 
dent during processing incident to occupa- RECLAMATION SERVICE: 
tion of off-base housing at personal expense Sosttiltieis mention sore . 


is not considered occupancy as for “‘social 
— Concessions— lease termination — where 


visit” contemplated by E. O. No. 10204, ; 
so as to entitle officer to basic allowance for concessionaire at Shasta Dam is required 
to pay monthly rental of 5 percent of 


quarters with dependents for such period. 515 sidataia toes 4 Fai 
Trai he gross peration of conces- 
ming duty periods of conervisio—place sion with guaranteed minimum rental, 


whee “4 omens gectorm rand the fact that contract has become un- 
training duty is their permanent station 
for quarters allowance pur eae profitable furnishes no basis for termina- 
: ' tion of lease and execution of new lease 
regulations issued pursuant to sec. 302 of 
Cc Compensation Act of 1949 and, without compensating benefits to Govt. 207 
therefore, Reserve officers without depen- Contracts with water districts—disposition 
: dents who occupy free Govt. quarters of housing unite—permanent-type hous- 
during active duty training periods are ing units built by Interior Dept. on land 
donated by Coachella Valley County 


| Aare eee i nt el 


not entitled to quarters allowance...... 426 
Water District to house Federa] employ- 
RAILROAD RETIREMENT BOARD: ees while working on now completed 
Railroad unemployment insurance bene- canal irrigation system are not part of 
: fite—collection o) overpayments—while sec. projects works authorized to be trans- 
: 303 of act of Aug. 31, 1954, which amended ferred to District without charge under 
Railroad Unemployment Insurance Act sec. 5 of act of Aug. 13, 1914, but should 
by raising from $300 to $400 amount of be disposed of as surplus property under 
base-year compensation individual must sec, 203 of Federal Property and Admin- 


have had in order to qualify for benefits istrative Services Act of 1949_........... 374 





908 


INDEX DIGEST 


RECLAMATION SERVICE—Con. 
Irrigation and reclamation project—Con. 


Sewer construction for joint use of project 
and public—in absence of specific statu- 
tory authority, Bu. of Reclamation may 
not execute contract for construction of 
sewerage system in excess of capacity re- 
quired by Govt. to be used jointly by 
Reclamation project camp and general 
public even though cost of larger system 
would be about same-__...... sononeseue ° 


RECORDS: 


Fiscal: 


Retention and disposition of instructions: 
Gen. Reg. 115-Rev., Supp. No. 3, Feb. 


Gen. Reg. No. 115-Rev., Supp. No. 4, 


Dianels BB, 2088. ..cccocccnwcisvcscoscce 


Military, naval, etc,: 
Correction: 
Leave payments—dishonorably  dis- 


charged enlisted man whose military 
records were corrected to show honor- 
able discharge, but not corrected to 
delete pay forfeiture provisions of 
court-martial sentence, is entitled to 
travel allowance and mustering-out 
pay which are incident to honorable 
discharge; however, payment may not 
be made for unused leave which is 
part of member’s compensation for 
active military service. B-116526, 
Sept. 8, 1953, overruled in part_._._-- 


Mustering-out pay—dishonorably dis- 


charged enlisted man whose military 
records were corrected to show honor- 
able discharge, but not corrected to 
delete pay forfeiture provisions of 
court-martial sentence, is entitled to 
travel allowance and mustering-out 
pay which are incident to honorable 
discharge; however, payment may not 
be made for unused leave which is part 
of member’s compensation for active 
military service. B-116526, Sept. 8, 
1953, overruled at aden tateamanns 


Pay rights: 


Former Army enlisted man whose 
military records were corrected pur- 
suant to sec. 207 of Legislative Reor- 
ganization Act of 1946, as amended, 
to show medical discharge in lieu of 
dishonorable discharge with direc- 
tion to pay forfeited pay and allow- 
ances, but not corrected to delete or 
modify pay forfeiture provisions of 
court-martial sentences, is not en- 
titled to such forfeited pay and al- 
lowances; however, member is 
entitled to travel allowance which 
is incident to honorable discharge -- 

Officer who after release from active 
duty not by reason of physical dis- 


Page | RECORDS—Continued 


753 


753 


95 


95 


Military, naval, ete.—Continued 
Correetion—Continued 
Pay righte—Continued 


ability became entitled to disability 
retirement pay under sec. 402 of 
Career Compensation Act of 1949, 
after records were corrected to show 
that he had incurred disability while 
serving on active duty and that his 
name had been placed on temporary 
disability retired list of Army in 
accordance with sec. 402 may be 
credited for pay computation pur- 
poses with inactive service between 
date he was released from active 
duty and date his name was placed 
on the temporary disability retired 


Officer who was released from active 
duty not by reason of physical dis- 
ability prior to Career Compensa- 
tion Act of 1949, who was found to 
have incurred disability while 
serving on active duty by Army 
Disability Review Board, which 
was without jurisdiction to review 
case, but whose record was changed 
pursuant to sec. 207 of Legislative 
Reorganization Act of 1946, as 
amended, to show that his name had 
been placed on temporary disability 
retired list of Army under sec. 402 
of 1949 act is entitled to receive dis- 
ability retirement pay as computed 
ae ee 

Secretaties of Army, Navy, Air Force 
and Treasury are not vested with 
any discretionary power to make 
determinations of specific amounts 
to be paid as result of correction of 
military or naval records pursuant 
to sec. 207 of Legislative Reorganiza- 
tion Act of 1946, as amended, and 
therefore amounts authorized to be 
paid under sec. 207 (b) of act depend 
solely upon proper application of 
statutes to facts as shown by cor- 
rected record in each particular 


Release of Government from addi- 
tional! claims: 

Acceptance by former Army Re 
serve officer of settlement of claim 
for retroactive retired pay based 
on correction of military record, 
which claim was received, exe- 
cuted and returned to adminis- 
trative office concurrently with 
claim for active-duty pay arising 
out of same record correction 


Page 


87 


8? 





| 
| 
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RECORDS— Continued 
Military, naval, ete. —Continued 


Correction—Continued 
Pay rights—Continued 


Page| REGULATIONS: Page 
Traveling expenses: 
Military, naval, etc., personnel: 
Joint Travel Regulations: 


Release of Government from addi- 
tional claims—C ontinued 

action, does not constitute ‘‘com- 
plete release” of all claims as 
contemplated by sec. 207 (c) of 
Legislative Reorganization Act of 
1946 so as to preclude payment of 
his claim for active-duty pay- ---- 
Acceptance of settlement under 
sec. 207 of Legislative Reorganiza- 
tion Act of 1946, as amended, by 
former Army Officer whose mili- 
tary record has been corrected to 
show entitlement to disability 
retirement pay constitutes com- 
plete release of any claim on ac- 
count of such correction and officer 


Training or service school assign- 
ments: 
Less than 20 weeks duration: 

A regulation which enlarges term 
“permanent station’’ to include 
stations to which member of 
uniformed services is ordered for 
course of instruction for as little 
as four weeks duration is depar- 
ture from long accepted concept 
that permanent station is place 
to which assigned for regular 
duties for indefinite period, 
and while it may be within prov- 
ince of Secretaries concerned to 
define “permanent station” 
without regard to duration of 


is thereafter precluded from re- 
covering further retroactive pay- 
ments fo: any prior period........ 188 
Survivorship annuity deductions— 
effective date for retirement pay to report resulting disburse- 
deductions under Uniformed Serv- ments to Congress as improvi- 
ices Contingency Option Act of dent expenditure of public 
1953, for members whose records Ric sse-cbsedsiesinchieecne 260 
have been corrected pursuant to Orders assigning military person- 
sec. 207 of Legislative Reorganiza- nel to schools for less than 20 
tion Act of 1946, is effective date of weeks at any one place are tem- 
retirement in case of active mem- porary duty orders and where 
bers, and first day of month in transportation of dependents 
which election is made in case of and household effects has been 
rethed members................---- 646 paid incident to such orders 
Travel allowance: amount should be collected, not- 
Dishonorably discharged enlisted man withstanding Joint Travel Regs. 
whose military records were cor- include under permanent change 
rected to show honorable discharge, of station orders assignments to 
but not corrected to delete pay for- successive schools for total of 20 
feiture provisions of court-martial weeks instruction but only four 


sentence, is entitled to travel allow- weeks or moreatanyoneschool. 260 
ance and mustering-out pay which 


are incident to honorable discharge; 

however, payment may not be made 

for unused leave which: is part of 

member’s compensation for active 

military service. B-116526, Sept. 8, 

1953, overruled in part_._......._.-- 95 
Former Army enlisted man whose 

military records were corrected pur- 

suant to sec. 207 of Legislative Re- 

organization Act of 1946, as amended, 

to show medical discharge in lieu of 

dishonorable discharge with direc- 

tion to pay forfeited pay and allow- 

ances, but not corrected to delete or 

modify pay forfeiture provisions of 

court-martial sentences, is not en- 

titled to such forfeited pay and 

allowances; however, member is 

entitled to travel allowance which 

is incident to honorable discharge.. 93 


service at station to which trans- 
portatioa is furnished for mem- 
ber’s dependents and household 
effects, GAO would be required 


RETIREMENT: 
Civilian: 


Annuities—Panama Canal employees—in 
the absence of specific provision for pay- 
ment of judgments in act of May 29, 
1944, relating to benefits for Panama 
Canal construction employees, or ex- 
press authority for payment of judg- 
ments in appropriations made for activ- 
ities out of which cause of action arose, 
district court judgment rendered against 
U. 8. under said act may not be paid 
from appropriations available to CSO 
but must be reported to Congress for 
appropriation and thereafter forwarded 
to GAO for settlement in accordance 
with sec. 2414 of Title 28 U. 8. Code.... 221 
Civil Service Retirement and Disability 
Fund—accounting for Payroll Deduc- 
tions and case collections—Gen. Reg. 
No. 106, Supp. 3, Dec. 14, 1954.......... 752 
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RETIREMENT— Continued 
Civilian— Continued 
District of Columbia employees. See 


District of Columbia. 


Unclaimed payments accrued prior to 
death of annuitant—retired Dist. of Col. 
policeman who refused to accept retire- 
ment payments, unless checks were is- 
sued in name he had assumed, continued 


in retirement status until time of death 
when no action was taken by Commis- 


sioners of Dist. of Col. pursuant to 4 


D. C. Code 512 to discontinue pension 


benefits, and, therefore, amounts re- 


maining unpaid became assets of dece- 


dent’s estate payable to legal represent- 
atives from current Dist. of Col. appro- 
priations available for retirement ex- 


penses__-.__- 


Military, naval, etc.: 
Annuities for dependents: 


Uniformed Services Contingency Option 


Act of 1953: 


Combined annuities in excess of stat- 


utory limitation—Navy Fleet Re- 
servist who executed form for elec- 
tion of options under Uniformed 
Services Contingency Option Act of 
1953 in order to provide survivorship 
annuities for wife and children, com- 
bined amounts of which exceeded 
limitation fixed in act, and who died 
before he was able to sign new set of 
election forms may be considered to 
have intended to provide maximum 
annuity authorized to be paid wife 
and children under options selected - 


Combined options—under Uniformed 


Services Contingency Option Act of 
1953, election made under Option 3 
to provide separate annuities for wife 
and children, at same time election 
was made under Option 2 on behalf 
of children, did not constitute au- 
thorized election, and subsequent 
selection of Option 3 exclusively is 
original election and not subject to 
restfiction applicable to modifica- 
tion or revocation of prior elections. 


Effective date—where regulations is- 


sued under the Uniformed Services 
Contingency Option Act of 1953 pro- 
vide that the effective date of an 
election made after Nov. 1, 1953, in 
case of a retired member, is the date 
election is postmarked, and that 
effective date of reduction in retired 
pay is first day of month in which 
election is effective, retired member 
of uniformed services in voluntarily 
exercising election option may not 
have effective date of such election 
postponed until later date... _____. 


Failure to complete election form— 


retired member of uniformed serv- 


Page | RETIREMENT— Continued 


35 


497 


Military, naval, ete.—Continued 
Annuities for dependents —C ontinued 
Uniformed Services Contingency Option 


Act of 1953—Continued 


ices who exercised election of options 
under sec. 4 of Uniformed Services 
Contingency Option Aet of 1953, to 
provide annuity for wife upon his 
death, but who failed to indicate 
whether such annuity should be 
paid at rate of one-eighth, one-fourth 
or one-half of reduced retired pay as 
required by act, and who died before 
rate was designated, may be as- 
sumed to have intended to elect 
minimum rate of one-eighth in ab- 
sence of evidence sufficient to estab- 
lish that a particular rate was in- 
thesia nciligddansndicwndemewee 


Pay changes—in case of retired Naval 


Reserve officer who at time he 
elected to receive reduced retired 
pay under survivorship anauity pro- 
visions of Uniformed Services Con- 
tingency Option Act of 1953, was not 
in receipt of retired pay at rate to 
which legally entitled and subse- 
quently received, rate of retired pay 
to which reduction should be ap- 
plied is rate to which officer was 
legally entitled at time election was 
made, and 33 Comp. Gen. 491, which 
holds that decrease or increase in 
retired pay after election under act 
does not affect any change in rate 
of reduction, is not for application 


Reserves eligibility—except for mem- 


bers of reserve components of uni- 
formed services who were in inactive 
status and who had completed 
twenty years of satisfactory service 
on Nov. 1, 1953, effective date of 
Uniformed Services Contingency 
Option Act of 1953, all other reserve 
members who are in active as <is- 
tinguished from inactive status are 
within scope of term ‘‘active mem- 
ber” as defined and used in said act 
and are eligible for benefits thereof. 


Resignation or removal from service— 


voluntary deposits—members of uni- 
formed services who have made 
survivorship annuity elections un- 
der Uniformed Services Contingency 
Option Act of 1953 and who volun- 
tarily resign from service, or are 
removed from retired list for cause, 
may not deposit with Treasury 
amounts which would have been 
deducted from their retired pay in 
order to entitle their beneficiaries to 
een 
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RETIREMENT— Continued 


Military, naval, ete.—Continued 
Annuities for dependents—C ontinued 


Uniformed Services Contingency Option 
Act of 1953—Continued 


Retroactive change of status—effective 
date for deductions—effective date 
for retirement pay deductions under 
Uniformed Services Contingency 
Option Act of 1953, for members 
whose records have been corrected 
pursuant to sec. 207 of Legislative 
Reorganization Act of 1946, is effec- 
tive date of retirement in case of 
active members, and first day of 
month in which election is made in 
case of retired members............- 

Revocation of election to receive re- 
duced retired pay—survivorship 
annuity option election made by 
Naval Reserve officer as an active 
member, in accordance with sec. 3 
(a) of Uniformed Services Contin- 
gency Option Act of 1953, may be 
revoked pursuant to amendatory 
act of Aug. 28, 1954, when member’s 
status is changed retroactively as 
result of correction of military rec- 
ords, provided such revocation is 
made within statutory time limita- 


Time for making election—former 
Army officers who submitted elec- 
tions for survivors’ annuities under 
Uniformed Services Contingency 
Option Act of 1953 more than 60 days 
after notification of award of retro- 
active retirement pay which resulted 
from the correction of military rec- 
ords under sec. 207 of Legislative 
Reorganization Act of 1946, did not 
make valid elections under sec. 3 
of 1953 act which requires former 
officers, with less than eighteen 
years of service, to make elections 
“at the time” of award of retired 


Disability retirement—disability certifica- 
tion under act of April 3, 1939, as amend- 
ed—certification order not executed by 
War Department personnel—right to 
disability retirement pay under act of 
Apr. 3, 1939, as amended, which accrued 
to officer who was released from active 
duty by reason of physical disability 
when Sec. of War pursuant to approved 
findings of Army retiring board directed 
that he be certified to V. A. as entitled 
thereto may not be defeated by fact that 
clerical act of certification was not per- 
formed prior to Career Compensation 
Act of 1949, which superseded 1939 act, 
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Military, naval, ete.—Continued 
and officer may be considered to be 
individual “heretofore granted or en- 
titled to receive retirement pay for 
physical disability” under sec. 411 of 
1949 act so as to be entitled to elect to 
qualify for disability retirement pay 


Reemployment—retired officer serving 
without compensation—sec. 5 of Admin- 
istrative Expenses Act of 1946, which 
authorizes payment of not to exceed $10 
per diem in lieu of subsistence to persons 
employed in advisory capacity “without 
compensation” refers to compensation 
for services performed rather than to 
compensation received in some other 
capacity, and therefore retired military 
officer who renders services under invi- 
tational orders as consultant or expert 
without compensation is considered to 
be “serving without compensation” 
and may be paid per diem authorized by 
said section while away from home or 
I  ircistatrenemontaeinnnn 


Retired pay. See Pay, retired. 


REWARDS: 


Informers—customs and navigation law 
violations—a ward computed on net amount 
recovered—liquidated damages recovered 
under customs entry bonds constituting 
recovery—under sec. 619 of Tariff Act of 
1930, as amended, which authorizes pay- 
ment of awards to informers based on net 
amount recovered, liquidated damages 
which are recovered under customs entry 
bonds for failure to return to appropriate 
collector on demand merchandise subject 
to such returns may be considered recovery 
WIRE Biss ccctitnicasmetononsicisiesitionse 


582| SAINT LAWRENCE SEAWAY DE- 


VELOPMENT CORPORATION: 
Appropriations—availability—construction of 
facilities in Canada—sec. 3 (a) of act o! 
May 13, 1954, which authorizes St. Law- 
rence Seaway Development Corp. to con- 
struct in U. 8. territory certain deep-water 
navigation works in International Rapids 
section of St. Lawrence River, contem- 
plates that funds available to corporation 
may be used for minor dredging operations 
and relocation of railroad trackage on 
Canadian side of International Boundary 
provided they are ancillary to major works 
required to be constructed in U. 8. terri- 
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SALES: 


Bids—Delays—Mailed on time—surplus 
property bid which arrives at administra- 
tive office after time fixed for opening bids 
due to unanticipated mail delay, but be- 
fore contract award, is legitimately delayed 
bid which may be considered and, there- 
fore, bidder who defaults after acceptance 
of delayed bid is not entitled to refund of 
REE ctcndcndabhnnctneseteneine 

Old and used equipment, etc., sold in pur- 

chasing new—application of proceeds to 

removal, modification, installation, assem- 
bly, ete., coste—proceeds from sale of motor 
generator that is part of an assembled 
melting unit used by Mint may be applied 
toward purchase of new parts for unit in 
accordance with sec. 201 (c) of Federal 

Property and Administrative Services Act 

of 1949, and regulations promulgated there- 

under; however, proceeds may not be used 
for removal, modification, installation, or 
assembly costs of melting units........... 

Refunds: 

Default of vendee—surplus property bid 
which arrives at administrative office 
after time fixed for opening bids due to 
unanticipated mail delay, but before 
contract award, is legitimately delayed 
bid which may be considered and, there- 
fore, bidder who defaults after accept- 
ance of delayed bid is not entitled to 
refund of bid deposit. .................. 


Misdescription of articles. See Sales, type, 
quantity, etc., statements. 
Type, quantity, etc., statements—disclaimer 
of warranty—“as is” “where is” sales— 
bidder who made percentage deposit on 
total amount bid for several surplus items 
offered for sale on ‘‘as is—where is” basis 
with express disclaimer of warranty and 
who refused to accept delivery of one item 
awarded to him because its weight had 
been incorrectly described in invitation 
may not be released from contract obliga- 
tion and, inasmuch as invitation provided 
for vesting of title upon acceptance of bid 
and application of deposit to purchase 
price, bidder is required to remove prop- 
erty and may receive refund of that portion 
of deposit in excess of price of property... 


Vendees’ deposits. See Bidders, deposits. 


SALVAGE: 


Claim settlement jurisdiction—general aver- 
age and salvage claims under Military Sea 
Transportation Service charter contracts 
which contain standard disputes clauses 
may be settled administratively concern- 
ing questions of fact, but where settlement 
requires resolution of legal questions not 
previously decided by Comptroller Gen- 
eral, or where question of law has not been 
conclusively settled by courts, payment 
should not be made until question of law 
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is referred to GAO for decision or, in lieu 
thereof, claim may be forwarded for direct 
settlement after resolution of disputed 
facts under procedure in disputes clause. 
B-55025, March 18, 1946, modified 


SCHOOLS: 
See Colleges, Schools, and Universities. 


650| SERVICES BETWEEN DEPART- 


452 


650 


MENTS AND ESTABLISH- 
MENTS: 


See Departments and Establishments, services 


between. 


SET-OFF: 
Compensation—liquidation of employee in- 


debtedness, See Compensation, withhold- 
ing, debt liquidation. 


Indian tribal funds—availability for pay- 


ment of fines—in absence of provision in 
act of June 17, 1954, authorizing per capita 
distribution of Menominee tribal funds, 
which would preclude Govt. from exercis- 
ing its right of set-off from funds held in 
trust for Indians, funds available for pay- 
ments by this act may be applied to unpaid 
fine imposed by U. 8. court against certain 
individual Indians 


Pay—liquidation of military personnel in- 


debtedness, 
liquidation. 


See Pay, withholding, debt 


SEWERS: 
Construction—capacity in excess of Govern- 


ment needs—in absence of specific statu- 
tory authority, Bu. of Reclamation may 
not execute contract for construction of 
sewerage system in excess of capacity re- 
quired by Govt. to be used jointly by 
Reclamation project camp and general 
public even though cost of larger system 
would be about same—- 


Sewer service charge—Government lia- 


bility—city which provided free sewage 
disposal service to Veterans Administra- 
tion hospital facility for more than twelve 
years under agreement which did not 
specify any time limit is not required to 
continue such free service indefinitely, 
and, therefore, Veterans Administration 
may pay from current appropriations 
sewer service charge based on quantity of 


SICK LEAVE: 

See Leaves of Absence, sick. 
SIGNATURES: 

Vouchers—Signing requirements—payment 


made by checks on foreign depositaries— 
where payment is made by check on 
foreign depositary in country which re- 
quires retention of checks and signature of 
payee cannot be obtained on original 
voucher, GAO will accept as evidence of 
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SIGNATURES— Continued 


payment periodic statements from foreign 
depositaries listing checks by number and 
amount, certified by an officer of bank and 
by disbursing officer. B-79744, Dec. 28, 
1948, and B-79744, Sept. 27, 1949, amplified. 


SIX MONTHS’ DEATH GRATU- 


ITy: 
See Gratuities, sir months’ death. 


STATES: 


Federal aid, loans, grants, etc,—Health, 
education, and welfare grants—availability 
for rent in District of Columbia—in absence 
of specific provision for payment of rents 
in Dist. of Col. in appropriation for rehabil- 
itation of established residents of Dist. of 
Col., and absence of similar provision in 
appropriation for grants for rehabilitation 
services, prohibition in the act of March 3, 
1877, precludes use of funds granted Dis- 
trict’s Department of Vocational Rehabili- 
tation by Dept. of Health, Education and 
Welfare for rental of space in privately- 
owned buildings, regardless of whether 
such funds are District or Federal 


Subdivisions: 

Fire protection service—purchase of sub- 
scriptions or memberships in voluntary 
fire fighting organizations necessary for 
protection of Indian schools located out- 
side community limits may be made 
from appropriations of Bu. of Indian 
Affairs available for protection of facili- 
iat <csasietaieneliaaiilitailaiaieiainibiainaniieiiaiiiatih 


Land Acquisition for flood control pro- 
gram—Government liability—c | a im 
which by statute is not payable until its 
validity is determined by designated 
agency does not accrue until determina- 
tion has been made and, therefore, 
claims for costs of acquiring title to lands, 
easements and rights-of-way for improve- 
ment of Los Angeles River authorized 
by Flood Control Act of 1938, or prior 
legislation, may be presented under act 
of Oct. 9, 1940, within 10 years after they 
are deemed reasonable by Sec. of War 
and Chief of Engineers pursuant to sec. 2 
of Flood Control Act...............--.- 


Municipal services rendered Government: 
Sewer service. See Sewers. 


Soverign immunity status—in absence 
of proper judicial determination as to 
liability of U. 8. for parking meter 
fees or enactment of legislation, public 
parking meter fees for parking Govt. 
vehicles on streets of cities in U. 8S. 
may not be paid from appropriated 
funds notwithstanding certain muni- 
cipal ordinances require payment of 
such fees by operators of vehicles 
owned or used by the U. 8............ 


Submerged Lands, See Submerged Lands, 


Page| STATUTES OF LIMITATIONS: 


342 


195 


605 


Claims—General Accounting Office ten- 
year filing period—commencement— 
claim which by statute is not payable 
until its validity is determined by desig- 
nated agency does not accrue until deter- 
mination has been made and, therefore 
claims for costs of acquiring title to lands, 
easements and rights-of-way for improve- 
ment of Los Angeles River authorized by 
Flood Control Act of 1938, or prior legisla- 
tion, may be presented under act of Oct. 9, 
1940, within 10 years after they are deemed 
reasonable by Sec. of War and Chief of 
Engineers pursuant to sec. 2 of Flood 
Control Act 


STATUTORY CONSTRUCTION: 


Amendments—effect on vested rights—rail- 
road Unemployment Insurance Act, as 
amended—while sec. 303 of act of Aug. 31, 
1954, which amended Railroad Unemploy- 
ment Insurance Act by raising from $300 
to $400 amount of base-year compensation 
individual must have had in order to 
qualify for benefits under act, was effective 
July 1, 1954, it cannot affect rights vested 
and, therefore, no recovery action is re- 
quired with respect to benefit payments 
made prior to Aug. 31, 1954, to individual 
who had base-year compensation of as 
much as $300 but less than $400........... 


Appropriations: 
Budget estimate consideration: 


Construction rider in 1955 Atomic En- 
ergy Comm. appropriation act pro- 
hibits use of funds for any project not 
included in 1955 budget estimates so 
that unobligated balance of plant and 
equipment funds in 1955 act, which is 
available until expended, may not be 
used for new construction projects 
programmed for fisea] year 1956 which 
were not included in 1955 estimates __ 

Term “budget for the current fiscal 
year” used in construction rider in 
1955 Atomic Energy Comm. appro- 
priation act prohibiting use of appro- 
priations for new construction projects 
unless estimate therefor has been in- 
cluded in budget for current fiscal year 
has reference to budget and fiscal year 
for which appropriations are being 


Reorganization plan inconsistent with earlier 
plan—provision in sec. 3 of Reorganiza- 
tion Plan No. 3 of 1940, which limits ad- 
ministration of Fish and Wildlife Service 
to director and not more than two assistant 
directors, is irreconcilable with and re- 
pealed by implication by Reorganization 
Plan No. 3 of 1950, which transfers all 
functions of director and assistant directors 
to Sec. of Interior and authorizes perform- 
ance of such functions by any officer, 
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STATUTORY CONSTRUCTION— Page | SUBSIDIES: 


Continued 


agency or employee designated by Secre- 
tary, and, therefore, Secretary is not lim- 
ited to number of officers specified in 
Reorganization Plan No. 3 of 1940 in 
administering Service..................... 


Repeals: 


Inchoate, vested, statutory, etc., rights— 
Railroad Unemployment Insurance Act, 
as amended—while sec. 303 of act of 
Aug. 31, 1954, which amended Railroad 
Unemployment Insurance Act by rais- 
ing from $300 to $400 amount of base-year 
compensation individual must have had 
in order to qualify for benefits under act, 
was effective July 1, 1954, it cannot af- 
fect rights vested and, therefore, no 
recovery action is required with respect 
to benefit payments made prior to Aug. 
31, 1954, to individual who had base- 
year compensation of as much as $300 
ey GN ee ores kcc den cccs- 


Special statute as affected by later statute— 
act of July 15, 1954, which provides for 
collection of indebtedness of employee 
resulting from erroneous payment made 
by department, agency or independent 
establishment. does not repeal act of 
Aug. 3, 1950, which provides for deduc- 
tions from current salary of employee 
for reimbursement of indebtedness to 
U. S. where charge has been raised in 
account of disbursing or certifying 


STORAGE: 


Household effects— military, naval, etc., per- 
sonne!—failure to ship effects to new sta- 
tion—there is no authority in sec. 303 (c) 
of Career Compensation Act of 1949, or in 
regulations promulgated thereunder, to 
obligate Govt. funds for temporary com- 
mercial storage of household effects of 
members of uniformed services where sole 
movement of effects incident to ordered 
change of station is from residence to local 
storage ard exceptions taken to payments 
for such storage will be continued, not- 
withstanding shipping officers and indi- 
viduals who procured commercial storage 
acted in good faith and in compliance with 
administrative interpretation of the 


SUBMERGED LANDS: 


Royalties—refunds to States—instrument of 
consent requirement—royalties paid to U. 
8S. on oil and gas rights to submerged lands 
by holder of State lease should be paid to 
State issuing lease where holder of lease 
has allowed it to expire and has not filed 
instrument of consent as required by sec. 
3 (c) of Submerged Lands Act 


410 


149 


INDEX DIGEST 


Aircraft—mails—since question of whether 
claim of aircraft carrier of mail for subsidy 
payments authorized in sec. 406 (a) of 
Civil Aeronautics Act would constitute 
valid claim against U. S. in absence of 
appropriations for such payments is hypo- 
thetical question which involves supposi- 
tion that Congress will not appropriate 
funds, authoritative decision would not be 
EES iin newicnsinnctncitncsas 

Vessels. See Maritime Administration, sub- 
sidies. 


SUBSISTENCE: 


Per diems: 
Employees appointed or assigned to duty 
overseas—concurrent territorial allow- 
ance—temporary employees who are ap- 
pointed in Seattle for seasonal itinerant 
duty in Alaska and who are in contin- 
uous travel status may not receive ter- 
ritorial cost-of-living allowance author- 
ized by sec. 207 of Independent Offices 
Appro. Act, 1949, concurrently with per 
diem allowances in lieu of subsistence... 
Employees and prospective employees: 
Interviews, qualification determination, 
ete.: 
Travel to take examination: 

Departments and agencies may not 
reimburse individual for expenses 
incident to travel from one place 

to another for purpose of deter- 
mining qualifications for position 

with Govt. if position is subject 

to Civil Service rules and regula- 

tions and Classification Act of 1949 

so that Internal Revenue Service 
employee may not be reimbursed 

for travel and subsistence expenses 
incurred for purpose of taking 

Civil Service examination to de- 
termine qualifications for employ- 

ment as Internal Revenue Agent 
Where travel of Internal Revenue 
Service employee for purpose of 
taking non-competitive written 
examination for position of agent 

is shown to have been required by 
Internal Revenue Service rather 

than Civil Service Comm., and 
Internal Revenue Service deter- 
mines time and place, designates 
persons to participate, and there- 

after determines persons who meet 
qualifications and are eligible for 
reassignment or promotion, such 
travel is considered to be in inter- 

est of Govt. rather than for benefit 

of employee and, therefore, ex- 
penses may be paid by Govt. 34 
Comp. Gen. 114, amplified 


First duty station—temporary duty en 
route—newly appointed employee di- 
rected to stop en route to first official 


Page 
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SUBSISTENCE—Continued 
Per diems— Continued 


Page | SUBSISTENCE—Continued Page 
Per diema—Continued 


duty station for period of indoctrination Military, naval, ete., personnel—Con, 


and orientation may be paid subsistence 


allowance for period of such temporary 
duty and for additional transportation 


Temporary duty—Continued 
to short trips in vicinity of duty 


expenses caused by stopover but not for GEO cncncenscsnesqeusetanevecce 597 
travel from temporary duty post to Temporary duty with unit of own detach- 
official duty station..................... 346 a acieree officer, ro under orders 
Military, naval, etc.. nnel: formed temporary duty away from 
Saieuinen doit designated post of duty with unit of 
Home away from headquarters—officer own bag ragr : poe as — 
who commutes daily from home, “away from esi post o' 
which is outside limits of permanent ots within meaning eae term as 
duty station, to temporary dut in sec. 303 (a) of Career Com- 
seta 29 miles away, and ae pensation Act of 1949, which author- 
tour of duty is nine hours a day, izes payment of per diem allowances 
may be considered to be absent from for periods of travel away from desig- 
designated post of duty in excess of nated posts of duty, and is entitled to 
ten hours a day and, therefore, is per diem allowances for time served in 
entitled to temporary duty per diem ncn cnccanpcenecapeee 284 
allowance provided in par. 4205-2 of Travel status—travel incident to mem- 
Joint Travel Regs. prescribed under ber’s primary duty—under Joint 
sec. 303 of Career Compensation Act Travel Regs. member of uniformed 
BMD. qeeceeecncneccecewenn--ceccccce 519 services may not be regarded as being 
Temporary duty at headquarters— in travel status when travel is not for 
Naval officer who was ordered to purpose of moving from place to place, 
report for permanent duty at one but is incident to member's primary 
Washington, D. C., installation and duty so that member whose primary 
| to perform prior “temporary duty” duty was to act as train commander 
at another Washington installation necessitating travel is not entitled to 
i may not be considered to have been per diem for periods of such travel_... 23 
traveling away from designated post Reducti Sef eneaio att incited 
; of duty within meaning of sec. 303 i. isteation fre—in view of. en- 
. (a) of Career Compensation Act of thority in sec. 105 of Independent 
: 1949 so as to be entitled to per diem Offices Appro. Act, 1955, for payment 
' for “temporary duty” or uty of expenses of attendance at meetings 
period, even though at time he wes from travel appropriations, the appro- 
performing such “temporary duty priations for Securities and Exchange 
amendatory orders were issued Comm. available for travel may be 
: which directed him to proceed to , 4 with cost of registration fee paid 
; another permanent duty station..... 427 by member of Commission for attend- 
{ Temporary duty: ance at convention of securities admin- 
Dally setura to home near hendquer- istrators; however, if fee includes meals 
pend mnieadllirirwrapnmarwaginmend without additional cost, deduction of 
from home, which is outside limits one fith should be meds fren member's 
of permanent duty station, to tempo- per diem for each meal furnished... 321 
rary duty station 29 miles away, and When actually employed, intermittent, 
whose tour of duty is nine hours a ete., employees: 
day, may be considered to be 
absent from designated post of duty in Reduction for excess travel costs—con- 
: excess of ten hours a day and, there- sultant employed on a when-actually- 
fore, is entitled to temporary duty employed basis who used transportation 
per diem allowance provided in par. request for travel from place other than 
i 4205-2 of Joint Travel Regs. pre- residence to attend official business 
scribed under sec. 303 of Career meeting, and to return to home, is not 
Compensation Act of 1949_........- 549 tee oe Sodan don 
Within metropolitan area of home—  esdeertan ? 
Naval Reserve officer ordered to trip travel from home deducted from 
temporary duty in vicinity of home per diem -..........-...-------------- 628 


where Govt. quarters and messing 
facilities are available is not entitled 
to per diem inasmuch as such duty 
comes within purview of par. 6450, 
Joint Travel Regs., which pre- 
cludes payment of expenses incident 


Retired military personnel serving with- 
out compensation—sec. 5 of Adminis- 
trative Expenses Act of 1946, which 
authorizes payment of not to exceed 
$10 per diem in lieu of subsistence to 
persons employed in advisory capacity 
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SUBSISTENCE—Continued 
Per diems—Continued 
When actually employed, intermittent, 


etc., employees— Continued 
“without compensation” refers to 
compensation for services performed 
rather than to compensation received 
in some other capacity, and therefore 
retired militery officer who renders 
services under invitational orders as 
consultant or expert without compen- 
sation is considered to be “serving 
without compensation” and may be 
paid per diem authorized by said 
section while away from home or place 


See also, related heading: Traveling Expenses. 
SUBSISTENCE ALLOWANCE: 
Leave periods: 
Compensatory leave: 


Decision B-117972, Sept. 9, 1954, 34 


Comp. Gen. 117, holding that sub- 
sistence allowance may not be paid to 
Coast Guard enlisted men assigned to 
lightships and remote shore stations 
during periods of compensatory 
absences and that absences in excess 
of 48 hours (liberty) are required to 
be charged to regular leave is modified 
by suspending effective date until end 
of present session of Congress to afford 
Sec. of Treasury opportunity to sub- 
mit matter for legislative action. 34 
Comp. Gen. 117, modified as to effec- 
vO UN 6 nbc SSUES i.e 


Subsistance allowance may not be paid 


to Coast Guard enlisted men assigned 
to lightships and remote shore stations 
during periods of compensatory ab- 
sences; furthermore, absences in excess 
of 48 hours (liberty) are required to be 
charged to regular leave, in which 
event members will be entitled tosub- 
sistence allowance as authorized by 
E. O. No. 10119 for “‘ periods of author- 
RINE” 0. Bass distaaihssenislsci.. 


Reserve Officers’ Training Corps: 
Hospitalization periods—subsistence al- 
lowance authorized by sec. 47c of Na- 


tional “Defense Act for members of 
Reserve Officers’ Training Corps while 
in advance training status may be paid 


to member for period of hospitalization 
resulting from injuries sustained while 
en route to summer camp for advance 


Training duty periods—minimum service 
period requirement—member of Air 


Force Reserve Officers’ Training Corps 


who was discharged for medical reasons 
prior to completion of two-year advanced 
training course is not precluded from 
receiving subsistence allowance author- 
ized by sec. 47c of National Defense Act 
to be paid members while attending 
advanced training courses.............- 


Page | SUITS: 


135 


401 


117 


348 


348 


Against employees and servicemen—defense 
by Government—in absence of legislation 
imposing upon U. 8S. legal obligation to 
defend Govt. employees who are sued 
civilly as result of negligence in perform- 
ance of official duties or in absence of as- 
sumption by U. S. of liability for legal fees 
and judgments incident to such suits, 
claim of employee for reimbursement of 
expenses incurred in out-of-court settle- 
ment plus attorney’s fees, incident to suit 
for injuries sustained by fellow employee 
in automobile accident, does not contain 
elements of legal liability or equity which 
would require Comptroller General to 
report claim to Congress as meritorious 
claim under act of April 10, 1928.......... 


SUNDAYS AND HOLIDAYS: 

See Compensation, holidays; Compensation, 
overtime. 

Observance by employees with irregular 
workweeks—Navy Dept. practice of re- 
garding as holiday, for holiday benefit 
purposes, 12-hour shifts for fire-fighters 
which begin at 8 p. m. of holiday eve and 
8 a. m. of holiday carries out objectives of 
E. O. No. 10358 and is not in contraven- 
tion of law and therefore need not be 
objected to even though sec. 6 of Executive 
order provides that shift which begins on 
calendar holiday shall be considered work- 
day on which employee shall be excused 
for holiday purposes. 33 Comp. Gen. 418, 
is cthdnntenitenteecencenttattbeese 


SURPLUS PROPERTY: 
Sales. See Sales. 


TAXES: 
Federal: 
Debt liquidation: 


Circular letter B-45105, Jan. 21, 1955_.-- 
Cir. Letter B-45105, April 18, 1955... 


Salary deductions: 


Income tax withholding. See Tazes, 
Federal, debt liquidation. 


Lump-sum leave payment matiers—em- 
ployees with annual leave to their 
credit who are separated from one 
agency and reemployed by another 
prior to processing of lump-sum leave 
payments may be paid that portion 
of leave which expired during interval 
between employments less income tax 
deduction computed on such amount 
and have unexpired leave transferred, 
without income tax deduction, to re- 
employing agency in accordance with 
act of July 2, 1953, which amends lump- 
sum leave act of 1944. B-59923, Aug. 
30, 1946, and B-59278, Sept. 19, 1946, 
SE vnacetuccsacsessccsisccecones 
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TAXES—Continued 
Federal—Continued 


Page | TOLLS—Continued Page 
High way—Continued 


Transportation tax—payment, reimburse- Usually traveled route or necessity for use 


ment, etc., as to government travelers— 
employee who purchased substitute air- 
line ticket with personal funds because 
ticket previously issued on transporta- 
tion request was unavailable by reason 
of negligence may not be reimbursed for 
excess costs which included Federal 


determination—under act of May 24, 
1949, which authorizes Attorney General 
to promulgate regulations for use of 
privately-owned automobiles by U. 8. 
Marshals on official business, provision 
may be included in U. S. Marshals 
Manual delegating authority to mar- 


transportation taz......................- 639 
States, subdivisions, etc. 


shals to make determinations regarding 
use of toll roads rather than parallel free 


Federal payments in lieu of taxes. See MIE on cnswacacusscsciernsoanedpen 556 
Payments, in lieu of tares. 
Government immunity—surplus prop- TRANSPORTATION: 


erty—payment of local taxes or sums in Air carriers—tariffs—provisions inserted in 


lieu of taxes on real property transferred 
to U. S. by Govt.-owned corporation 
after it was declared excess pursuant to 
Federal property and Administrative 
Services Act of 1949, as amended, may 
not be made even though property was 
allegedly conveyed by city to Govt.- 
owned corporation in reliance upon 


air tariff which prescribe claims procedure 
and establish two-year limitation on claims 
are not authorized under Civil Aeronau- 
tics Board Regulations which provide 
that air tariffs include only matters af- 
fecting rates or services under rates, and, 
therefore, Govt. and public are not charge- 
able with notice of any provisions not 


| waiver of Constitutional immunity from SAM ce oe eran a 634 
Bc carapwndentinetedeeeduceesrmiyes 319 seeamnmaa is 
) TELEPHONES: Charges for armored car service for ship- 
; Service—fiscal year overlapping payment ment of coins (valuables) at rates which 
| procedure—teletypewriter services may be include costs to carrier of indemnity 
: considered to be within meaning of act of insurance may be paid as transporta- 
! April 26, 1939, which provides that where tion costs without contravening Govt. 
| period covered by charge for metered com- Losses in Shipment Act which precludes 
modities or services, and for telephone use of public moneys for insurance 
| services, begins in one fiscal year and ends against losses in shipments of valuables, 
in another, the payment may be made provided carrier’s rates are regularly 
from appropriation current at end of such fixed to include such insurance costs 
period. 18 Comp. Gen. 937, overruled..... 414 and provided carrier will not accept 
TOLLS: Govt. shipments at rate exclusive 
i Ferry—English Channel—in absence of PO renee ned—so-sereeirtoneran> - 
statutory authority for payment of fares Solicitation of bids for contracts to trans- 
) and tolls in addition to payment of mileage port Govt. property between different 
i for travel of members of uniformed serv- states by snmeted enater: veliele may 
ices, fare paid for transportation of officer properly be limited to those carriers 
and automobile across English Channel which have obtained Interstate Com- 
may not be reimbursed in addition to merce Comm. permits to engage in such 
mileage allowance.......--..------------- 530 business and, while it would be proper 
Highway: in areas where there are no permit 
Annual permits purchased for privately- holders to solicit bids conditioned upon 
owned vehicles— United States Marshals bidders obtaining necessary permit 
who purchase annual toll road permits prior to award, no contract should be 
: for personally-owned automobiles, which awarded to any such bidder until permit 
i are used in transporting prisoners, may is obtained . .............--+-----+------ 176 
; be reimbursed equivalent toll charges Automobiles—military, naval, etc., per- 
for official travel on per trip basis if reim- sonnel—English Channel crossing—in 
bursement does not exceed cost of annual absence of statutory authority for payment 
permits......----------------+---------- 556 of fares and tolls in addition to payment of 
Military, Naval, Btc., personnel and equip- mileage for travel of members of uniformed 
ment—reimbursement for turnpike tolls z 
paid by Army officer who was author- services, fare paid for transportation of 
ized to travel by privately-owned auto- officer and automobile across English 
mobile may not be made in addition to Channel may not be reimbursed in addi- 
payment of mileage authorized by sec. tion to mileage allowance. ....-........... 530 
303 (a) of Career Compensation Act of Billing—forms and procedure—Gen. Reg. 
1949 “‘in lieu of transportation’”’......... 531 No. 128, May. 9, I086...nccccaccogacnqecocse 782 
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TRANSPORTATION —Continued 


Dependents: 
Employees appointed or assigned to duty 


Circuitous routes—payment basis—over- 


seas employee who, incident to re- 
turning to U. 8. for home leave pur- 
poses, deviates from direct route to 
leave one son at location enroute may 
be allowed transportation of son from 
official station to such location and 
return provided cost of such trans- 
portation is not more than cost would 
be had son accompanied employee to 
U. 8.; however, any additional costs 
incurred by employee and other 
members of family by reason of such 
deviation are personal obligations_.... 


Reimbursement rights under original 


contract—overseas employee whose de- 
pendent mother remained in U. 8S. 
and did not proceed to his overseas 
station within two-year eligibility 
period for dependent travel in E. O. 
No. 9805 may not be allowed trans- 
portation for mother to return with 
employee to his overseas station 
following period of home leave__.....- 


Return to United States: 


Home leave—overseas employee who, 


incident to returning to U. 8. for 
home leave purposes, deviates 
from direct route to leave one son at 
location enroute may be allowed 
transportation expenses of son from 
official station to such location and 
return provided cost of such trans- 
portation is not more than cost 
would be had son accompanied 
employee to U. 8.; however, any 
additional costs incurred by em- 
ployee and other members of family 
by reason of such deviation are 


personal obligations................. 


Leaves of absence: 


Employee whose legal residence was 
overseas at time of transfer be- 
tween overseas agencies has over- 
seas place of “actual residence at 
time of appointment or transfer” 
within meaning of sec. 7 of Ad- 
ministrative Expenses Act of 1946, 
and, therefore, employee is not 
entitled to expenses of round-trip 
travel for himself and family 
to U. 8. for purposes of leave prior 
to serving another tour of duty, 
even though employee was legal 
resident of U. S. at time of original 


Death of employee while in United 
States—under leave travel pro- 
visions of sec. 7 of Administrative 
Expenses Act of 1946, round-trip 
travel and return to Panama 


Page | TRANSPORTATION —Continued 
Dependents—Continued 
Employees appointed or assigned to duty 


overseas— Continued 
Return to United States—Continued 
Leaves of absence—C ontinued 


Canal Zone are authorized at 
Govt. expense for dependents of 
Canal Zone Govt. employee who 
died while on leave in U. 8; 
following dependents’ return to 
Canal Zone they are entitled to 
subsequent repatriation at Govt. 
expense under act of July 8, 1940, 
and E. O. No. 8557, which au- 
thorize payment of expenses of 
return transportation of de- 
pendents and household effects of 
employees who die during period 
of assignment outside U. 8........ 
United States attorneys and mar- 
shals—United States attorneys 
and marshals who are appointed 
by the President, with the advice 
and consent of the Senate, for 
specified terms of duty outside 
the continental United States 
are entitled at the end of their 
terms of duty to the benefits of 
the Home Leave Act of Aug. 31, 
1954, provided their appoint- 
ments expire after the date of the 
act and they are reappointed for 
an additional period 


Locally hired employees—employee 


whose actual residence at time of 
employment in Honolulu was in 
U. S., and who is willing to sign 
employment agreement to serve 
another tour 0’ duty in Pacific area, 
may be allowed direct round-trip 
travel and transportation expenses 
for himself and immediate family 
for purpose of taking leave in U. S., 
pursuant to Home Leave Act of 
Aug. 31, 1954, if actual residence in 
U. 8S. is established.............. 


Military, naval, etc., personnel: 
Availability of Government transporta- 


tion: 


Army officer who, with wife, remained 


overseas following release from 
active duty until shortly before 
expiration of period of entitlement of 
dependent to transportation at 
Govt. expense under sec. 12 of Pay 
Readjustment Act of 1942, and who, 
with wife, returned to U. 8. by com- 
mercial air at personal expense is 
not entitled to reimbursement for 
portion of officer’s claim relating to 
voluntary delayed travel or for 
ocean transportation of wife when 
suitable Govt. transportation was 


Page 


610 


asthe sli att 
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Military, naval, etc., personnel—Con. 


Retired regular Army officer who 
selected foreign city as home with- 
out requesting permission to reside 
in foreign country as required by 
Army Regs., and who with wife 
traveled to such overseas home by 


Stepchildren—Continued 


Career Compensation Act of 
1949, so as to be entitled to reim- 
bursement for cost of stepchild’s 
transportation, even though offi- 
cer’s wife receives contributions 
for support of child from natural 


TRANSPORTATION—Continued Page | TRANSPORTATION—Continued Page 
Dependents—C ontinued Dependents—Continued 
Availability of Government transporta- Miliary, naval, etc., personnel—Con. 
tion—Continued Children—Continued 


commercial means after personal Toi nciainiihaatenienennilataaettinced 193 
reasons made it necessary to decline Minor stepsons of a Marine Corps 
use of available Govt. transporta- officer, whose wife is receiving 
tion, is not entitled under Pars. Social Security and Veterans 
1150-3 and 7002-1b of Joint Travel Adm. payments, as result of death 
Regs. to reimbursement for travel- of children’s natural father while 
ing expenses or for transportation of in Armed Forces, in amount 
RS ni on, 5 cient ea tian 130 sufficient to cover their actual 
Change of station—dependents at tem- monthly living expenses, are not 
porary duty station—Army officer in fact dependent upon officer 
whose wife traveled at personal ex- within meaning of sec. 102 (g) of 
pense from their home to his tempor- the Career Compensation Act of 
ary duty station where she was resid- 1949, so as to entitle officer to 
ing when he received orders which reimbursement for cost of trans- 
detached him from old permanent portation incident to change of 
station and assigned him to new Si ashe identical a maibembiiis 625 
permanent station near temporary Location at place other than old station 
: duty location may be reimbursed for at time of transfer—army officer whose 
i dependent’s travel under sec. 303 (c) wife traveled at personal expense from 
| of Career Compensation Act and their home to his temporary duty 
par. 7000—2 of Joint Travel Regs not station where she was residing when 
: to exceed distance from home to old he received orders which detached 
i permanent station and from temporary him from old permanent station and 
; duty station to new permanent assigned him to new permanent 
alert ote ote eee nore 467 station near temporary duty location 
Children: may be reimbursed for dependent’s 
! Stepchildren: travel under sec. 303 (c) of Career 
i Although provision in Career Com- Compensation Act and par. 7000-2 of 
} pensation Act of 1949 authorizing Joint Travel Regs., not to exceed 
| reimbursement for transportation distance from home to old permanent 
\ of dependents of members of uni- station and from temporary duty 
formed services does not specify station to new permanent station... 467 
chief support, or require particular On release from active duty—army 
degree of dependency in case oi officer who, with wife, remained 
stepchildren or adopted children, overseas following release from active 
substantial dependency is con- duty until shortly before expiration 
! templated, so that a Marine Corps of period of entitlement of dependent 
; officer’s stepchild who receives to transportation at Govt. expense 
| monthly pension, only part of under sec. 12 of Pay Readjustment 
which is used for her support, Act of 1942, and who, with wife, 
and who receives substantial returned to U. S. by commercial air 
contribution from officer for her at personal expense is not entitled 
support is in fact dependent to reimbursement for portion of offi- 
for purposes of dependents’ trans- cer’s claim relating to voluntary de- 
iG soccer chicasesesee cece. 694 layed travel or for ocean transporta- 
Marine Corps officer who regularly tion of wife when suitable Govt. 
makes substantial contributions transportation was available.......-. 352 


to support, maintenance, and 
education of minor stepchild, 
member of household without 
independent means, may be 
considered to have stepchild in 
fact dependent upon him within 
contemplation of sec. 102 (g) of 


Prior to issuance of orders—reimburse- 
ment for travel of dependent wife of 
member of uniformed services from 
last station to home two months before 
issuance of orders which released 
member from active duty is not auth- 
orized under Joint Travel Regs. which 
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TRANSPORTATION —Continued 
Dependents—C ontinued 


Military, naval, etc., personnel—Con. 
contemplate departure of dependents 
during short periods of time between 
determination to order change of 
station and date of issuance of orders_-. 

Retirement—retired regular Army of- 
ficer who selected foreign city as home 
without requesting permission to 
reside in foreign country as required 
by Army Regs., and who with wife 
traveled to such overseas home by 
commercial means after personal 
reasons made it necessary to decline 
use of available Govt. transportation, 
is not entitled under pars. 1150-3 and 
7002-1b of Joint Travel Regs. to reim- 
bursement for traveling expenses or 
for transportation of wife_...........- 

Training or service school assignments: 
Less than 20 weeks duration: 

A regulation which enlarges term 
“‘permanent station” to include 
stations to which member of uni- 
formed services is ordered for 
course of instruction for as little 
as four weeks duration is depar- 
ture from long accepted concept 
that permanent station is place 
to which assigned for regular duties 
for indefinite period, and while 
it may be within province of 
Secretaries concerned to define 
“permanent station’? without re- 
gard to duration of service at sta- 
tion to which transportation is 
furnished for member’s dependents 
and household effects, GAO 
would be required to report re- 
sulting disbursements to Congress 
as improvident expenditure of 
RR idionantnetanerasacs 

Orders assigning military personnel 
to schools for less than 20 weeks 
at any one place are temporary 
duty orders and where trans- 
portation of dependents and house- 
hold effects has been paid in- 
cident to such orders amount 
should be collected, notwithstand- 
ing Joint Travel Regs. include 
under permanent change of sta- 
tion orders assignments to suc- 
cessive schools for total of 20 weeks 
instruction but only four weeks 
or more at any one school......... 

Transfers—between different branches 

of the Federal Government—employee 

of Judicial Branch of Govt. who travels 
to new permanent duty station upon 
acceptance of Presidentéal appointment 
in Executive Branch of Govt. may be 
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Dependents—C ontinued 


considered to have performed travel 
incident to transfer from one department 
to another within contemplation of sec. 
1 of Administrative Expenses Act of 
1946, as amended, so as to be entitled 
to reimbursement for travel and trans- 
portation of dependents and household 


Household effects: 
Commutation: 


Over-water shipments—employee who, 
incident to transfer to wildlife refuge 
located in Miss. Delta and accessible 
only by water transportation, ships 
his household effects on private barge 
is not entitled to additional allowance 
prescribed by E. O. No. 9805, as 
amended by E. O. No. 10507, for 
island shipments by common carrier. 

Routes—mileage guide—under E. O. 
No. 9805, which provides for com- 
mutation of expenses for transporta- 
tion of household effects on permanent 
change of station, mileage is required to 
be determined on short-line highway 
distance in accordance with “‘ House- 
hold Goods Carriers’ Bureau Mileage 
Guide No. 4, Motor Freight Inter- 
state Commerce Commission No. 27 
or successive reissues.”’..............-- 

Shipment by rented trailer—trailer 
drawn by car owned and driven by 
employee—employee who on _per- 
manent change of station transported 
household effects in rented trailer 
which was towed by his personally 
owned and driven automobile is 
entitled, under E. O. No. 9805, as 
amended, to reimbursement at cem- 
muted rate for movement of horse- 
hold effects, notwithstanding payment 
has been made on mileage basis for 
employee’s travel by privately owned 
automobile on same trip_....._.. i 


Employees appointed or assigned to duty 


overseas: 
Return to United States: 
Home leave: 

Provision in act of Aug. 31, 1954, 
which excludes payment of ex- 
penses for transportation of house 
hold effects incident to returning 
overseas employees and their 
families to place of actual residence 
in U. S. for leave purposes, does 
not preclude payment by Govt. 
for shipment of employee’s effects 
incident to transfer between over- 
seas stations for convenience of 
Govt. under sec. 1 of Adm. Ex- 
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TRANSPORTATION — Continued 
Household effects—Continued 


Employees appointed or assigned to duty 
overseas— Continued 


Return to United States—Continued 
Home leave—Continued 


penses Act of 1946, notwithstand- 

ing that employee may be granted 
home leave under 1954 act before 
reporting to new overseas station _ 
Death of employee while in United 
States—under leave travel pro- 
visions of sec. 7 of Administrative 
Expenses Act of 1946, round-trip 
travel and return to Panama 
Canal Zone are authorized at 
Govt. expense for dependents of 
Canal Zone Govt. employee who 

died while on leave in U. S.; fol- 
lowing dependents’ return to 
Canal Zone they are entitled to 
subsequent repatriation at Govt. 
expense under act of July 8, 1940, 

and E. O. No. 8557, which authorize 
payment of expenses of return 
transportation of dependents and 
household effects of employees 

who die during period of assign- 
ment outside U. 8................ 
Island shipments—additional allowance— 
employee who, incident to transfer to 
wildlife refuge located in Miss. Delta 
and accessible only by water transporta- 
tion, ships household effects on private 
barge is not entitled to additional allow- 
ance prescribed by E. O. No. 9805, as 
amended by E. O. No. 10507, for island 
shipments by common carrier. -._.-.....- 
Mileage guide—under E. O. No. 9805, 
which provides for commutation of 
expenses for transportation of house- 
hold effects on permanent change of 
station, mileage is required to be de- 
termined on short-line highway dis- 
tance in accordance with “‘ Household 
Goods Carriers’ Bureau Mileage Guide 
No. 4, Motor Freight Interstate Com- 
merce Commission No. 27 or successive 
GET cn cintiiteniibowieaciouse eens 


Military, naval, etc., personnel: 


Training or service school assignment: 
Less than 20 weeks duration: 

A regulation which enlarges term 
“permanent station” to include 
stations to which member of 
uniformed services is ordered for 
course of instruction for as little 
as four weeks duration is de- 
parture from long accepted con- 
cept that permanent station is 
place to which assigned for regular 
duties for indefinite period, and 
while it may be within province 
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Transfers—separation 


Household effecte—Continued 


Military, naval, etc., personnel—Con. 


Training or service school assignment— 
Continued 


Less than 20 weeks duration—Con. 


of Secretaries concerned to define 
“permanent station” without re- 
gard to duration of service at 
station to which transportation is 
furnished for member’s. de- 
pendents and household effects, 
GAO would be required to report 
resulting disbursements to Con- 
gress as improvident expenditure 
OF PENENE FE cocedecnucencess-- 
Orders assigning military personnel 
to schools for less than 20 weeks 
at any one place are temporary 
duty orders and where transporta- 
tion of dependents and household 
effects has been paid incident to 
such orders amount should be 
collected, notwithstanding Joint 
Travel Regs. include under per- 
permanent change of station orders 
assignments to successive schools 
for total of 20 weeks instruction 
but only four weeks or more at 
SF ORD FI ncccncnctscones ite 
and reappoint- 
ment—employee of Judicial Branch of 
Govt. who travels to new permanent 
duty station upon acceptance of Presi- 
dential appointment in Executive 
Branch of Govt. may be considered to 
have performed travel incident to trans- 
fer from one department to another 
within contemplation of sec. 1 of Ad- 
ministrative Expenses Act of 1946, as 
amended, so as to be entitled to reim- 
bursement for travel and transporta- 
tion of dependents and household 


Land-grant deductions—property for mili- 
tary, etc., use—leased equipment—road 


construction equipment, which was 
leased to U. 8. Govt. for use in construc- 
tion of military project and transported 
under bills of lading which described 
equipment as “‘U. 8. Government Prop- 
erty” for military purposes, is property of 
U. 8. within meaning of sec. 321 (a) of 
Transportation Act of 1940, and trans- 
portation charges are subject to land- 
i ceestacinccsdcdctasconese 


Rates: 

Authority vested in Civil Aeronautics 
Board by sec. 406 (a) of Civil Aero- 
nautics Act to fix and determine 
rates of compensation for transporta- 
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TRANSPORTATION —Continued 


Maile— Continued 
Air— Continued 
Rates— Continued 


tion of mail by aircraft is inde- 
pendent of direction contained in 
said section that rates so fixed be 
paid by Postmaster General from 
appropriations for transportation 
of mail by aircraft, and, therefore, 
existence or nonexistence of approp- 
riations does not in any way restrict 
or interfere with rate-making duties 
III Loa licriorinteetnineenienenaniemniibiatrons 
Reorganization Plan No. 10 of 1953, 
which separated airmail transporta- 
tion compensation into two ele- 
ments—service and subsidy—and 
transierred payment function in- 
cident to latter element from Post- 
master General to Civil Aero- 
nautics Board, did not alter sta- 
tutory requirement that Board de- 
termine overall “fair and reason- 
able” rate as provided in Civil 
Aeronautics Act or change require- 
ment that payment be based on 
quantities of airmail transported... 

See, also, Post Office Department, mails. 

Rates: 

Higher than norma! tariff—contention of 
water carrier that Govt. made special 
arrangements concerning rates for 
cargo transportation is not established 
by administrative report and, therefore, 
company may not be paid at rates in 
excess of those stated in its published 
tariffs in absence of evidence which 
establishes such special arrangements__ 

Inclusive of indemnity insurance cost— 
shipment of Government valuables— 
charges for armored car service for ship- 
ment of coins (valuables) at rates which 
include costs to carrier of indemnity 
insurance may be paid as transporta- 
tion costs without contravening Govt. 
Losses in Shipment Act which pre- 
cludes use of public moneys for insur- 
ance against losses in shipments of 
valuables, provided carrier's rates are 
regularly fixed to include such insurance 
costs and provided carrier will not 
accept Govt. shipments at rate ex- 
IO i ckbcccckadtiiiteceaonsese 

Tariffs—items not required to be included 
in air tariffe—provisions inserted in air 
tariff which prescribe claims procedure 
and establish two-year limitation on 
claims are not authorized under Civil 
Aeronautics Board Regs. which provide 
that air tariffs include only matters 

- @ffecting rates or services under rates, 
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Ratee— Continued 


and, therefore, Govt. and public are 
not chargeaboe with notice of any 
provisions not required 


Water—contention of water carrier that 
Govt. made special arrangements con- 
cerning rates for cargo transportation 
is not established by administrative 
report and, therefore, company may not 
be paid at rates in excess of those stated 
in its published tariffs in absence of 
evidence which establishes such special 
arrangements 


Requests: 


Forms and procedures passenger service 
procedure—Gen. Reg. No 123, May 9, 


Non-use—reimbursement for personal 
expenditure—employee who purchased 
substitute airline ticket with personal 
funds because ticket previously issued 
on transportation request was unavail- 
able by reason of negligence may not 
be reimbursed for excess costs which 
included Federal transportation tax_. 


Taxicabs. See Trareling Expenses, fares, 


taricabs. 


Vessels—Foreign—Iinternational Educational 


Exchange Program—while travel on 
foreign vessels by either American or 
foreign citizens awarded grants under 
Title Il of the U. 8S. Information and 
Educational Exchange Act of 1948 is not 
subject to sec. 901 of Merchant Marine 
Act, 1936, which requires use of American 
vessels for overseas travel by officers 
and employees on official business, Amer- 
iean vessels should be used whenever 
Se a en hobs bitscuedeud’ 


TRAVEL ALLOWANCE: 
Military, naval, etc., personnel: 


Bad conduct, dishonorable, etc., dis- 
charges—changes—payments based on 
correction of records. See Records, 
military, naval, etc., correction, travel 
allowance. 

Retired personne! serving without com- 
pensation—while retired members of 
uniformed services are included in 
definition “members” in sec. 102 (b) of 
Career Compensation Act of 1949, 
travel allowances are not specifically 
authorized for retired members, so 
that retired members who are called 
upon by invitational orders to render 
services in advisory capacity without 
compensation, may not be paid travel 
allowances authorized by Joint Travel 
Regs. for members traveling under 
GOIINIEE GORNE..n co cccnccensccsnseses 


Page 


64 








a eee 
a a 








INDEX DIGEST 923 


TRAVELING EXPENSES: Page| TRAVELING EXPENSES—Continued Page 
Administrative responsibility respecting Employees and prospective employees: 
compliance with spirit as well as letter of Interviews, qualification determination, 
regulations—while travel on foreign ves- ete.: 
sels by either American or foreign citizens Travel to take examination: 


awarded grants under Title II of the 
U. 8. Information and Educational Ex- 
change Act of 1948 is not subject to sec. 
901 of Merchant Marine Act, 1936, which 
requires use of American vessels for over- 
seas travel by officers and employees 
on official business, American vessels 
should be used whenever feasible... ____- 


Advance of funds—vouchering—Gen. Reg. 
No. 88—Second Rev., Supp. No. 2, June 


Appropriation availability—attendance at 
meetings. See Traveling erpenses, conren- 
ventions, conferences, etc.; Conventions, 
Conferences, Associations, etc. 

Conventions, conference, etc.: 
Administrative approval requirement: 

Administrative approval requirement 
in sec. 605 of Dept. of Defense Appro. 
Act, 1954, for travel expenses for at- 
tendance at scientific meetings of 
National Bu. of Standards personnel 
who are engaged on research and 
development projects supported by 
Department of Defense funds, may 
be accomplished through contracting 
order provided approving officers are 
designated and it is mutually agreed 
that projects will involve attendance 
at such meoetings...................... 

Administrative approval requirement 
in sec. 605 of Dept. of Defense Appro 
Act, 1954, for travel expenses for at- 
tendance at meetings is prerequisite 
to availability of appropriations, and, 
therefore, expenses of attendance at 
scientific meetings of National Bu. 
of Standards personnel, who are en- 
gaged on research and development 
projects sponsored by Dept. of De- 
fense funds, are subject to require- 
ES ES 

Attendance fees—in view of authority in 
sec. 105 of Independent Offices Appro. 

Act, 1955, for payment of expenses of 

attendance at meetings from travel 
appropriations, the appropriations for 

Securities and Exchange Comm. avail- 

able for travel may be charged with cost 
of registration fee paid by member of Com- 
mission for attendance at convention of 
securities administrators; however, if fee 
includes meals without additional cost, 
deduction of one-fifth should be made 
from member’s per diem for each meal 


Dependents. See Transportation, dependents. 
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321 


Departments and agencies may not 
reimburse individual for expenses 
incident to travel from one place 
to another for purpose of determin- 
ing qualifications for position with 
Govt. if position is subject to Civil 
Service rules and regulations and 
Classification Act of 1949 so that 
Internal Revenue Service employee 
may not be reimbursed for travel 
and subsistence expenses incurred 
for purpose of taking Civil Service 
examination to determine qualifica- 
tions for employment as Internal 
Revenue Agent....................- 

Where travel of an Internal Revenue 
Service employee for purpose of 
taking non-competitive written ex- 
amination for position of agent is 
shown to have been required by 
Internal Revenue Service rather 
than Civil Service Comm., and 
Internal Revenue Service deter- 
mines time and place, designates 
the persons to participate, and 
thereafter determines persons who 
meet qualifications and are eligible 
for reassignment or promotion, 
such travel is considered to be in 
interest of Govt. rather than for 
benefit of employee and, therefore, 
expenses may be paid by Govt. 34 
Comp. Gen. 114, amplified____-_---- 


Employees appointed or assigned to duty 


overseas: 

Cireuitous route return to United States— 
government reimbursement liability— 
overseas employee who, incident to 
returning to the U. 8S. for home leave 
purposes, deviates from direct route to 
leave one son at location enroute may 
be allowed transportation expenses of 
son from official station to such location 
and return provided cost of such trans- 
portation is not more than cost would 
be had son accompanied employee to 
U. S.; however, any additional cost 
incurred by employee and other mem- 
bers of family by reason of such devia- 
tion are personal obligations. _--.........- 

Return to United States on leave. See 
Traveling expenses, leaves of absence, 
return to United States. 


Fares: 


Lowest first-class limitation—staterooms, 
bedrooms, roomettes, etc.—performance 
of work en route—par. 13 of Standard- 
ized Govt. Travel Regs. limits reim- 
bursement for night traveling expenses 
to cost of standard lower berth, except 
when unavailable or when superior 


114 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 
Fares—Continued 
Special conveyance—C ontinued 





Fares— Continued 


accommodations are necessary for 
security reasons, and therefore em 
ployee who obtains private, superior 
accommodations while traveling to as- 
signment which requires preparatory 
work en route, may not be reimbursed 
excess costs, even though privacy is 
essential to proper performance of 


Round trip: 

Delay at station for sole purpose of 
utilizing return ticket—under pro- 
visions of par. 16 of Standardized 
Govt. Travel Regs., which require 
use of round-trip tickets whenever 
practical and economical, employee 
does not have to remain additional day 
after completion of duty at temporary 
station in order to use return portion 
of round trip ticket when return by 
different route will result in only 
nominal increase in net travel cost to 

Different route on going and return 
trips—under provisions of par. 16 of 
Standardized Govt. Travel Regs., 
which require use of round-trip 
tickets whenever practical and eco- 
nomical, employee does not have to 
remain additional day after comple- 
tion of duty at temporary station in 
order to use return portion of round- 
trip ticket when return by different 
route will result in nominal increase 
in net travel cost to Govt...........-- 

Different transportation modes used on 
going and return tripe—under pro- 
visions of par. 16 of Standardized 
Govt. Travel Regs., which require 
the use of round-trip tickets whenever 
practical and economical, employee 
does not have to remain additional 
day after completion of duty at tem- 
porary station in order to use return 
portion of round-trip ticket when 
return by different route will result 
in only nominal increase in net travel 
NE Oo id ictetiiedteinrinecocns 

Special conveyance: 

Government interest determination re- 
quirement—employee who used taxi- 
cabs from place of lodging to tem 
porary duty stations because of un 
familiarity with local transportation 
facilities which were available may 
not be reimbursed for cost of daily 
travel by taxicab as item of trans- 
portation not incidental to subsist- 
ence; also, while use of taxicabs for 
such travel may fall within purview 
of special conveyance provisions of 
par. 11 of Standardized Govt. Travel 





INDEX DIGEST 


Regs., payment may not be allowed 
unless administrative authorization 
and travel receipts requirements of 
pars. 11 and 80e are satisfied ...__...-. 
Taxicab travel bet ween places of lodging 
and temporary duty station—employee 
who used taxicabs from place of lodg- 
ing to temporary duty stations be- 
cause of unfamiliarity with local 
transportation facilities which were 
available may not be reimbursed for 
cost of daily travel by taxicab as item 
of transportation not incidental to 
subsistence; also, while use of taxi- 
cabs for such travel may fall within 
purview of special conveyance pro- 
visions of par. 11 of Standardized 
Govt. Travel Regs., payment may 
not be allowed unless administrative 
authorization and travel receipts 
requirements of pars. 11 and 80e are 


Taxicabs: 


Between places of lodging and tem- 
porary duty station: 

Employee who alleges that no trans- 
portation other than taxicabs was 
available for travel between hotel 
and temporary duty station is not 
entitled, under provisions of par. 
8 of Standardized Govt. Travel 
Regs., to reimbursement of daily 
taxicab fares for travel between 
such places in absence of factual 
evidence that suitable lodgings 
could not have been procured at or 
near place of temporary duty--_--._.- 

Employee who used taxicabs from 
place of lodging to temporary duty 
stations because of unfamiliarity 
with local transportation facilities 
which were available may not be 
reimbursed for cost of daily travel 
by taxicab as item of transporta- 
tion not incidental to subsistence; 
also, while use of taxicabs for such 
travel may fall within purview of 
special conveyance provisions of 
par. 11 of Standardized Govt. 
Travel Regs.. payment may not be 
allowed unless administrative au- 
thorization and travel receipts re- 
quirements of pars. 11 and 80e are 


Foreign trainees: 


Fares paid by project manager: 
Inasmuch as taxicab fares may be 
paid to foreign trainees for taxi- 
cabs utilized in connection with 
training programs administered 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 


Fares—Continued Leaves of absence: 
Taxicabe—C ontinued Anticipating transfer—employee who while 
Foreign trainees—Continued on leave following reduction in force 


Fares paid by project manager—Con notice traveled at own expense from old 


by the Foreign Operations Adm. 
under Act for International De- 
velopment, in addition to per 
diem allowance in lieu of sub- 
sistence, project manager who paid 
taxicab fares from personal funds 
for group of foreign trainees may 
be reimbursed amount of such 


duty station to Washington for purpose 
of seeking reassignment or transfer and 
who accepted position in Washington 
which had become vacant while en 
route may be considered to have per- 
formed travel incident to transfer for 
convenience of Govt. within meaning 
of sec. 1 of Adm. Expenses Act of 1946 
and E. O. 9805 so as to be entitled to 


Giiiaisnttinanectbamaninenmantes 57 . 5 
Special account established by reimbursement for travel expenses.... 312 
Sec. of Commerce pursuant to Return to United States from overseas: 
act of Sept. 9, 1950, for deposit Employees to be returned to overseas 
of fees charged American busi- station for additional term of service: 
ness and industry for publications Home leave: 
and information services may be Employee whose actual residence 
used to reimburse current ap- at time of employment in Hono- 
propriations for costs incurred in lulu was in U. 8., and who is 
reproduction and furnishing of willing to sign employment agree- 
copies of documents prepared ment to serve another tour of 
under authority of act, but not duty in Pacific area, may be 
for cost of personal services em- allowed direct rount-trip travel 
ployed in preparation............. 58 and transportation expenses for 
Under act of Sept. 9, 1950, which himself and immediate family 
places responsibility on Dept. of for purpose of taking leave in 
Commerce to act as central clear- U. S., pursuant to home leave 
ing house for dissemination of act of Aug. 31, 1954, if actual 
} scientific, technological and en- residence in U. 8. is established.. 540 
; gineering information to Amer- Employee whose legal residence 
ican business and industry, De- was overseas at time of transfer 
partment may undertake studies between overseas agencies had 
} which relate to economic and overseas place of “actual residence 
} market information, even though at time of appointment or trans- 
) studies do not fall within re- fer” within meaning of sec. 7 of 
' stricted meaning of technical in- Administrative Expenses Act of 
formation, in limited sense of 1946, and, therefore, employee is 
applied science and mechanical not entitled to expenses of round- 
| arts as might be inferred from trip travel for himself and family 
: terms “scientific, technical, en- to U. S. for purposes of leave 
: gineering” in act_................ 58 prior to serving another tour of 
; While act of Sept. 9, 1950, contem- duty, even though employee was 
: plates that all costs of publications legal resident of U. S. at time of 
j and information services furnished original overseas assignment.... 546 
; to American business and industry United States attorneys and mar- 
: by Dept. of Commerce be re- shak:;— United States attorneys and 
i covered, private party who re marshals who are appointed by 
quests study as special service the President, with the advice 
d which also serves public interest and consent of the Senate, for 
; should be charged only with por- specified terms of duty outside 
tion of services which is attribut- the continental United States are 
able to special benefit.......... 58 entitled at the end of their terms 
First duty station—temporary duty en route— of duty to the benefits of the 
newly appointed employee directed to Home Leave Act of Aug. 31, 1954, 
stop en route to first official duty station provided their appointments ex- 
for period of indoctrination and orienta- pire after the date of the act 
tion may be paid subsistence allowance and they are reappointed for an 
for period of such temporary duty and for additional period -.--------.--.--- 610 
additional transportation expenses caused Locally hired employees—employee 
by a stopover but not for travel from whose actual residence at time of 
temporary duty post to official duty sta- employment in Honolulu was in 


I icitnietincicuddinimamnnetntietiinieiin 346 U. 8., and who is willing to sign 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 
Military, naval, ete., personnel —Continued 





Leaves of absence—C ontinued 


Return to United States from overseas— 
Continued 


employment agreement to _ serve 
another tour of duty in Pacific area, 
may be allowed direct round-trip 
travel and transportation expenses 
for himself and immediate family for 
purpose of taking leave in U. &., 
pursuant to Home Leave Act of Aug. 
31, 1954, if actual residence in U8. 
NU cadivnuketcadccnecccers= 


Transit time. See Leaves of Absence, 
annual, overseas employees, travel 
time. 

Military, naval. ete., personnel: 

Air travel—by commercial aircraft—de- 
layed voluntary travel after release from 
active duty—army officer who, with 
wife, remained overseas following re- 
lease from active duty until shortly 
before expiration of period of entitle- 
ment of dependent to transportation at 
Govt. expense under sec. 12 of Pay 
Readjustment Act of 1942, and who, 
with wife, returned to U. 8. by com- 
mercial air at personal expense is not 
entitled to reimbursement for portion 
of officer’s claim relating to voluntary 
delayed travel or for ocean transporta- 
tion of wife when suitable Govt. trans- 
portation was available._.............. 


By commercial carrier—availability of 


Government transportation—retired reg- 
ular Army officer who selected foreign 
city as home without requesting per- 
mission to reside in foreign country as 
required by Army Regs., and who 
with wife traveled to such overseas 
bome by commercial means after per- 
sonal reasons made it necessary to decline 
use of available Govt. transportation, is 
not entitled under pars. 1150-3, and 
7002-Ib of Joint Travel Regs. to reim- 
bursement for traveling expenses or 
for transportation of wife............ 
Fares—taricabs—between home and de- 
pot—air force officer stationed in Wash- 
ington who is ordered to travel by 
military air may be reimbursed taxi- 
cab fares for travel between his quarters 
in North Arlington, Virginia, and 
Andrews Air Force Base, Maryland, 
and return, under par. 4400-2 of Joint 
Travel Regs.. which authorizes reim- 
bursement for taxicab fares between 
places of abode and local terminus of 
transportation used_.................... 
Headquarters—nearby duty stations—na- 
val reserve officer ordered to temporary 
duty in vicinity of home where Govt. 
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quarters and messing facilities are avail- 
able is not entitled to per diem inasmuch 
as such duty comes within purview of 
par. 6450, Joint Travel Regs., which 
preciudes payment of expenses incident 
to short trips in vicinity of duty sta- 


Personal funds expended in official travel— 


reimbursement—employee who purchased 
substitute airline ticket with personal 
funds because ticket previously issued on 
transportation request was unavailable 
by reason of negligence may not be reim- 
bursed for excess costs which included 
Federal Transportation tax 


Presidential appointees— United States at- 


torneys and marshals appointed for 
duty outside United States—return for 
leave purposes—United States attorneys 
and marshals who are appointed by the 
President, with the advice and consent 
of the Senate, for specified terms of duty 
outside the continental United States are 
entitled at the end of their terms of duty 
to the benefits of the Home Leave Act of 
Aug. 31, 1954, provided their appoint- 
ments expire after the date of the act and 
they are reappointed .or an additional 
DUE sc lattnciiiactitnntiitaincyunwes 


Taxicabs See Traveling Expenses, fares, 


taricabs. 


Temporary duty—government onterest vy, 


employees’ benefit—resignation upon ar- 
rival at station—employee who traveled 
to temporary duty station under orders 
for on-the-job training and who resigned 
day following arrival did not perform 
travel essential to assigned officia) duties 
as required by Standardized Govt. Travel 
Regs. so as to be entitled to reimburse- 
ee 


Transfers: 


Approval after performance of travel— 
employee who while on leave following 
reduction in force notice traveled at 
own expense from old duty station to 
Washington for purpose of seeking re- 
assignment or transfer and who accepted 
position in Washington which had be- 
come vacant while en route may be 
considered to have performed travel 
incident to transfer for convenience of 
Govt. within meaning of sec. 1 of Adm, 
Expenses Act of 1946 and E. O. No 
9805 so as to be entitled to reimburse 
ment for travel expenses.__._... Gee ibhds 

Between different branches of the Federal 
Government—employee of Judicial 


Branch of Govt. who travels to new 
permanent duty station upon accept 
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Transfers—C ontinued 


ance of Presidential appointment in 
Executive Branch of Govt. may be 
considered to have performed travel 
incident to transfer from one depart- 
ment to another within contemplation 
of sec. 1 of Administrative Expenses 
Act of 1946, as amended, so as to be 
entitled to reimbursement for travel 
and transportation of dependents and 
household effects. ....................-- 


Government interest ¥. employees’ bene- 
fit: 

Reduction in force actions—employee 
who while on leave following reduction 
in force notice traveled at own expense 
form old duty station to Washington 
for purpose of seeking reassignment or 
transfer and who accepted position in 
Washington which had become vacant 
while en route may be considered to 
have performed travel incident to 
transfer for convenience of Govt. 
within meaning of sec. 1 of Adm. 
Expenses Act of 1946 and E. O. No 
9805 so as to be entitled to reimburse- 
ment for travel expenses_.........-- a 


Resignation upon arrival at temporary 
duty station—employee who traveled 
to temporary duty station under 
orders for on-the-job training and 
who resigned day following arrival 
did not perform travel essential to 
assigned official duties as required by 
Standardized Govt. Travel Regs. 
so as to be entitled to reimbrusement 
Pp GD SANOTE. .ccccnteneiecsernsee? 

Vehicles: 
Use of privately owned: 


Monthly allowances to District of Co- 
lumbia police inspectors—inasmuch as 
Deputy Chief of Police, Executive 
Officer, and Deputy Chief in Charge 
of Traffic, are basically inspectors of 
Dist. of Col. Metropolitan Police 
Dept., they may be paid monthly 
allowance for use of privately-owned 
automobiles as authorized by Dist. 
of Col. Appro. Act of July 31, 1953, 
for limited number of inspectors of 
Police Dept. -.-.-.---- 


Toll charges. See Tolls. 
See, also, Mileage, travel by privately- 
owned automobile. 

Vessels. See Transportation, vessels. 

When actually employed, intermittent, etc., 
employees—travel from place other than 
residence to meeting—consultant em- 
ployed on a  when-actually-employed 
basis who used transportation request for 


travel from place other than residence to 
attend official business meeting, and to 
return to home, is not required to have 
excess cost of transportation based on 
estimated round-trip travel from home 
deducted from per diem. ...............-. 


Witnesses—administrative hearings—secu- 
rity and loyalty programs—in absence of 
specific statutory authority traveling 
expenses may not be paid to Govt. wit- 
nesses, and witnesses who are called by 
defendants, in connection with adminis- 
trative hearings pursuant to personnel 
security programs established under act of 


See also, related headings: Mileage; Sub- 
sistence; Transportation; Etc. 


UNIFORMS: 


Maritime Service enrollees: 


Authority of Maritime Adm. pursuant 
tosec 216 0f Merchant Marine Act, 1936, 
to prescribe clothing allowances for 
enrollees of Maritime Service is not 
changed by sec. 509 of Career Com- 
pensation Act of 1949 which granted 
increased pay and allowance benefits 
SI SR aicnccccen< tit tocnscecin 


Maritime training appropriations for 

1954 and 1955, which are expressly avail- 

able for pay and allowances for per- 

sonnel of Maritime Service comparable 

to those of Coast Guard, may be used 

to pay for clothing maintenance allow- 

ances for Maritime Service enrollees at 

rates corresponding to clothing allow- 

52 ances prescribed for Coast Guard per- 
III sk omahsonatiepianetininaeawane 
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UNIVERSITIES: 
See Colleges, Schools, and Universities. 


VEHICLES: 


Government—Parking fees, fines. etc. 

See Fees, parking; Courts, fines. 

Hire—negotiation without advertising —hire 
of vehicles under agreement negotiated 
without competitive bidding on basis 
that lessor was only source of supply, 

5 when there are at least three other con- 
cerns which lease vehicles on nationwide 
seale, is contrary to advertising require- 
ments of sec. 3709, R. S., and such agree- 
ment is therefore void. -...........------- 

Travel by privately owned: 

See Mileage, travel by privately-owned 
automobile; Traveling Expenses, vehicles, 
use of privately owned. 

Toll charges. See Tolls, highway. 
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VESSELS: 

Military Sea Transportation Service— 
general average and salvage claims— 
general average and salvage claims under 
Military Sea Transportation Service 
charter contracts which contain standard 
disputes clauses may be settled adminis- 
tratively concerning questions of fact, 
but where settlement requires resolution 
of legal questions not previously decided 
by Comptroller General, or where ques- 
tion of law has not been conclusively 
settled by courts, payment should not 
be made until question of law is referred 
to GAO for decision or, in lieu thereof, 
claim may be forwarded for direct settle- 
ment after resolution of disputed facts 
under procedure in disputes clause. 
B-55025, March 18, 1946, modified-__._-. 

Mortgage insurance—extent of insurance 
under act of September 3, 1954—under 
ship mortgage insurance provisions of 
act of Sept. 3. 1954, which amends Mer- 
chant Marine Act, 1936, Govt. may insure 
second mortgage given to private lending 
institution for reconstruction of vessel 
which was acquired by purchase from 
Govt. instead of under construction 
contract, and extent of such insurance 
under sec. 1101 (f) of said act may include 
90% of purchase money mortgage remain 
ing unpaid plus 90% of 75% of reconstruc- 
Cin ON, ik Siti isda cecbiine se ouiies 

Purchase, requisition, etc.: 

Foreign vessel compensation claims— 
extinguishment by  treaty—pending 
treaty with Federal Republic of Ger- 
many, which would preclude German 
nationals from asserting war claims 
against U. S., would be ineffectua! to 
prejudice claim for just compensation, 
arising from requisition of German 
owned vessel, which was vested in 
Alien Property Custodian pursuant to 
Trading With the Enemy Act of 1917, 
as amended, and from which former 
owner, of vesse] has been divested of all 
beneficial interest and control__....-- 
Values—factors determinative of amount 
to be paid—critica! date or starting point 
for determination of just compensation 
for requisition or purchase of vessels in 
accordance with sec. 902 (a) of Merchant 
Marine Act. 1936, may be established 
as Jan 1, 1955, subject to GAO approva 
of vesse) market values estabiished as 
RIN, Bike eeticneconvesecnssse 

Sales—Statutory price limitations—uniform 
price for mariners—provision in sec 705 
Merchant Marine Act, 1936, for fixing 
minimum sales price for vessels based 
on estimated foreign construction costs 
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determined as of date construction contract 
is executed refers generally to time of 
construction and not to precise date of 
contract so that it is proper for Federal 
Maritime Board to establish uniform sales 
price for all mariner vessels based on 
weighted average of estimated foreign 
construction costs over period covered 
by construction contract...............- 


Transportation and travel expense matters. 
See Transportation; Traveling Expenses. 


VETERANS ADMINISTRATION: 


Appropriations. See Appropriations, Vet- 
erans Administration. 

Department of Medicine and Surgery— 
lump-sum leave payment entitlement— 
doctors, dentists, and nurses in Dept. of 
Medicine and Surgery of Vet. Adm. 
who are separated from service, other 
than by death, are limited to lump-sum 
leave payments authorized by lump-sum 
leave act of Dec. 21, 1944, as amended by 
sec. 4 (a) of act of July 2, 1953; and any 
lump-sum payments due those whose 
services are terminated by death are 
restricted to amounts authorized by 
sec. 501 of act of Sept. 1, 1954, which 
amended act of Aug. 3, 1950, relating to 
settlement of accounts of deceased em- 
a tbe ctinck di nconketenee tut nee 


VOUCHERS: 
Invoices: 

Certification—public utilities—Acctg. Sys. 
Memo. No. 38, Mar. 9, 1955_...........- 
General Supply Fund reimbursement— 
billing procedure—Acctg. Sys. Memo. 
No. 9—Second Rev., Supp. No. 7— 
IEE. BE. BM icttniescitnhmiinteien 

Transportation: 
Forms and procedure—passenger service— 
Gen. Reg. No. 123, May 9, 1955....._... 
Transmission of paid vouchers—Gen. 
Reg. No. 115—Rev., Supp. No. 3, Feb. 


76 


392 


32 Traveling expenses—advance payments— 
Gen. Reg. No. 88—Second Rev., Supp 
oe PO 5 Eee 

Voucher and Schedule of Payments: 
Gen. Reg. No. 115—Rev., Supp. No. 3, 
TI ited eneitnmentshemttniontes 
Gen. Reg. No. 115—Rev., Supp. No. 4, 
DET GB, WB sn cencnisciceccscicciss 


WAIVERS: 
487| Bid informalities. See Bids, acceptance or 
rejection. 
WITNESSES: 
Mileage. See Mileage, witnesses. 


Traveling expenses. See Traveling expenses, 
witnesses. 
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WORDS AND PHRASES: 


“Active Federal service”’—in computing 
active Federal service for determination 
of eligibility of reenlistment bonus under 
sec. 208 (b) of Career Compensation Act 
of 1949, all periods of active duty should 


“Active member”—except for members of 
reserve components of uniformed services 
who were in inactive status and who had 
completed twenty years oi satisfactory 
service on Nov. 1, 1953, effective date of 
Uniformed Services Contingency Option 
Act of 1953, all other reserve members who 
are in active as distinguished from inactive 
status are within scope of term “active 
member’’ as defined and used in said act 
and are eligible for benefits thereof_....... 

“Appointment” in uniformed services— 
officers advanced upon retirement to rank 
of admiral or general by reason of combat 
commendation, and who have served 
satisfactorily in such rank, may have 
retired pay adjusted on basis of such 
ranks beginning Oct. 1, 1949, in view of 
decision in Alger v. United Sta‘es 126 C. 
Cls. 561, which held that “appointment” 
as used in sec. 511 of Career Compensation 
Act of 1949 includes advancement by 
statute as well as formal appointment by 
President with confirmation by Senate... 

“Available for expendi‘ure’”—section 13 
(a) of War Claims Act of 1948, which pro- 
vides that moneys in War Claims Funds 
shall be available for expenditure, con- 
stitutes appropriation of moneys for pay- 
ment of claims arising under act, and, 
therefore, Foreign Claims Settlement 
Commission, without further authoriza 
tion from Congress, may certify for pay- 
ment from fund new claims arising under 
War Claims Act Amendments of 1954... 

“Budget for the current fiscal year”—term 
“budget for the current fiscal year’ used 
in construction rider in 1955 Atomic 
Energy Comm. appropriation act pro- 
hibiting use of appropriations for new 
construction projects unless estimate 
therefor has been included in budget for 
current fiscal year has reference to budget 
and fiscal year for which appropriations 
I ikictiemensacmucidnoeictben 

“Dependent relative”—a foster parent of the 
mother of deceased serviceman who was 
designated as ‘‘grandmother” to receive 
six months’ death gratuity, and who stood 
in loco parentis to the deceased, does not 
qualify as a “dependent relative” for 
beneficiary designation purposes under 
SE GE RG Ti iiseesececcincseccccee 

“Equivalent increase in compensation”— 
repromotion of employee to former po ition 
which had been abolished and subse 
quently reestablished is equivalent in- 
crease in compensation within meaning 
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of Classification Act of 1949, as amended, 
so that new waiting perod for within- 
grade advancement begins on date of 
Nien etecietahictecinaliaeiiiamiiiiiaen 209 
“Member”—inasmuch as act of July 
579 15, 1954 which authorizes withholding of 
pay to satisfy indebtedness resulting from 
erroneous payments, contemplates that 
determinations of indebtedness be made 
while debtor is “member” either on active 
list, or on retired list, or of reserve com- 
ponent, erroneous payments previously 
made to persons who were not members 
on date of act and who subsequently do 
not become members are not covered by 
act; however, when such determination 
474 has been made, authority to collect by 
deductions from payments specified in act 
continues even though debtor ceases to be 
I icine secsmtinsiiechinhacneimnutione 504 
“Member of uniformed services”—while 
retired members of uniformed services are 
included in definition ‘‘members”’ in sec. 
102 (b) of Career Compensation Act of 
1949, travel allowances are not specifically 
authorized for retired members, so that 
retired members who are called upon by 
invitational orders to render services in 
advisory capacity without compensation, 
476 may not be paid travel allowances au- 
thorized by Joint Travel Regs. for mem- 
bers traveling under competent orders.... 135 
Pay—“basic pay”’—term “basic pay” in 
sec. 511 (b) of Career Compensation Act 
of 1949, for computation of retired pay for 
members of uniformed services retired 
prior to act, must be considered with sec. 
202 (B) which precludes increasing re- 
tired pay for any service other than active 
after retirement and, therefore, officer 
590 retired for disability receiving retired 
pay on date of act under sec. 511 (b) 
may not have included period of inactive 
service subsequent to actual date of 
OI iiseis Stet enitigenntioniioniinen 570 


“Permanent station”—place where Reserve 
officers perform active training duty is 
their permanent station for quarters al- 
lowance purposes under regulations is- 
sued pursuant to sec. 302 of Career Com- 

278 pensation Act of 1949 and therefore, 
Reserve officers without dependents who 
occupy free Govt. quarters during active 
duty training periods are not entitled to 
CON IR ocx ccnccsiccisicecsscs 326 


“Property of the United States”—road con- 
Struction equipment. which was leased to 

U. S. Govt. for use in construction of 

542 military project and transported under 
bills of lading which described equipment 

as ‘‘U. S. Government Property” for 
military purposes, is property of U. S. 

within meaning of sec. 321 (a) of Trans- 
portation Act of 1940, and transportation 
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charges are subject to land-grant deduc 


“Public Buildings”—buildings constructed 
under lease-purchase agreements executed 
pursuant to Post Office Dept. Property 
Act of 1954 are constructed for public use 
at expense of U. S. even though not pub- 
licly owned or federally financed at time 
of construction and, therefore, are public 
buildings within applicable provisions of 
Davis-Bacon Act, Eight-Hour Law, Anti- 
Kickback and Miller Acts 

“Regular employees”—definition of term 
“regular employees” contained in Civil 
Service Comm. regs. issued pursuant to 
act of June 11, 1954, which amends holiday 
compensation act of June 29, 1938, to 
authorize compensation to employees 
paid at per diem, per hour, or piecework 
rates for days on which they are excused 
from duty by administrative order may be 
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uniformly adopted for all types of non- 
work days specified in the 1938 act 

“Residence”—employee whose legal resi- 
dence was overseas at time of transfer 
between overseas agencies has overseas 
place of “actual residence at time of 
appointment or transfer" within meaning 
of sec. 7 of Administrative Expenses Act 
of 1946, and, therefore, employee is not 
entitled to expenses of round-trip travel 
for himself and family to U. 8. for purposes 
of leave prior to serving another tour of 
duty, even though employee was legal 
resident of U. 8. at time of original over- 
seas assignment 

“Stepchild”—child who had been adopted 
by wife of officer prior to their marriage 
and who resided in officer's household 
after death of wife may be consi: er-d 
dependent “stepchild” so as to entitle 
officer to quarters allowance 








